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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  3206-AE90 

Federal  Employees  Health  Benefits 
Program:  Limitation  on  Inpatient 
Hospital  Charges  and  FEHB  Program 
Payments 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule;  extension  of 
comment  period. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  issued  an  interim 
regulation  implementing  section  7002(f) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (5  U.S.C.  8904(b))  in 
Federal  Register  Vol.  57,  No.  60,  on 
Friday,  March  27, 1992.  After  the  prior 
comment  period  closed,  OPM  met 
informally  with  various  interested 
parties  and  discussed  some  aspects  of 
the  interim  regulation.  Included  in  the 
discussion  was  the  option  of  requiring 
carriers  to  always  pay  the  diagnostic 
related  group  (DRG)  amount  The  DRG 
amount  is  the  amount  paid  by  Medicare 
for  inpatient  hospital  services  under  its 
prospective  payment  system  (PPS). 

OPM,  therefore,  finds  it  appropriate  to 
open  the  comment  period  to  provide  the 
opportunity  for  additional  comments. 
DATES:  This  interim  regulation  was 
effective  January  1, 1992.  Comments 
must  be  received  on  or  before  February 
1, 1993. 

ADDRESSES:  Written  comments  may  be 
sent  to  Andrea  S.  Minniear,  Assistant 
Director  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance 
Group,  Office  of  Personnel  Management, 
P.O.  Box  57,  Washington,  DC  20044,  or 
delivered  to  OPM,  room  4351, 1900  E 
Street,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abby  L.  Block,  (202)  606-0191. 


U.S.  Office  of  Personnel  Management 
Douglas  A.  Brook, 

Acting  Director. 

[FR  Doc  93-957  Filed  1-14-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Delegations  of  Authority  by  the 
Secretary  of  Agriculture  Mid  General 
Officers  of  the  Department 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  to  the  Assistant 
Secretary  for  Economics  and  to  the 
Administrations  of  the  Economic 
Research  Service  and  the  National 
Agricultural  Statistics  Service  to  allow 
them  to  enter  into  cooperative 
arrangements  with  Departments  of 
Ministries  of  Agriculture  in  other 
nations  to  conduct  research,  extension, 
and  education  activities,  and  to  enter 
into  agreements  with  land-grant  colleges 
and  universities  and  other  organizations 
with  comparable  goals. 

EFFECTIVE  DATE:  January  15. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  W.  Anderson,  Chief,  Management 
Analysis  Branch,  Administrative 
Services  Division,  Economics 
Management  Staff,  United  States 
Department  of  Agriculture  (USDA),  14th 
and  Independence  Avenue,  SW., 
Washington,  DC  20250-3500;  telephone 
720-7590. 

SUPPLEMENTARY  INFORMATION:  Section 
1613  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
amends  7  U.S.C.  3291  by  expanding  the 
authority  of  the  Secretary  of  Agriculture 
(subject  to  such  coordination  with  other 
Federal  officials.  Departments,  and 
agencies  as  the  President  may  direct)  to 
expand  the  operational  coordination  of 
the  Department  of  Agriculture  with 
institutions  and  persons  throughout  the 
world  that  perform  agricultural  and 
related  research  and  extension 
activities. 

The  Secretary’s  authorities  set  forth  in 
7  U.S.C  3291  (a)(1)  and  (a)(6)  are 
delegated  to  the  Assistant  Secretary  for 
Economics  which,  in  turn,  are  delegated 


to  the  Administrators  of  the  Economic 
Research  Service  and  the  National 
Agricultural  Statistics  Service. 

The  delegations  to  the  Assistant 
Secretary  for  Economics  and  the 
Adminstrators  of  the  Economic 
Research  Service  and  the  National 
Agricultural  Statistics  Service  have  been 
amended  to  allow  them  to  enter  into 
cooperative  arrangements  with 
Departments  of  Ministries  of  Agriculture 
in  other  nations  to  conduct  research, 
extension,  and  education  activities  and 
to  enter  into  agreements  with  land-grant 
colleges  and  universities  and  other 
organizations  with  comparable  goals. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Finally,  this  action  is  not 
a  rule  as  defined  by  the  Regulatory 
Flexibility  Act,  Public  Law  96-354,  and, 
thus,  is  exempt  from  the  provisions  of 
that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  part  2,  title  7,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  C — Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affair*  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.27(a)(ll)  is  revised  to 
read  as  follows: 
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§  2.27  Delegations  of  authority  to  the 
Assistant  Secretary  for  Economics. 

(a)  Related  to  economic  research  and 
statistical  leporting.  *  *  * 

***** 

(11)  Cooperate  and  work  with 
national  and  international  institutions 
and  other  persons  throughout  the  world 
in  the  performance  of  agricultural 
research  and  extension  activities  to 
promote  and  support  the  development 
of  a  viable  and  sustainable  global  and 
agricultural  system.  Such  work  may  be 
carried  out  by: 

(i)  Exchanging  research  materials  and 
results  with  the  institutions  or  persons; 

(ii)  Engaging  in  joint  or  coordinated 
research, 

(iii)  Entering  into  cooperative 
arrangements  with  Departments  and 
Ministries  of  Agriculture  in  other 
nations  to  conduct  research,  extension; 
and  education  activities  (limited  to 
arrangements  either  involving  no 
exchange  of  funds  or  involving 
disbursements  by  the  agency  to  the 
institutions  of  other  nations),  and  then 
reporting  these  arrangements  to  the 
Secretary  of  Agriculture; 

(iv)  Stationing  representatives  at  such 
institutions  or  organizations  in  foreign 
countries;  or 

(v)  Entering  into  agreements  with 
land-grant  colleges  and  universities, 
other  organizations,  institutions,  or 
individuals  with  comparable  goals,  and 
with  the  concurrence  of  the  Office  of 
International  Cooperation  and 
Development,  USDA,  international 
organizations  (limited  to  agreements 
either  involving  no  exchange  of  funds  or 
involving  disbursements  by  the  agency 
to  the  cooperator),  and  then  reporting 
these  agreement  to  the  Secretary  of 
Agriculture  (7  U.S.C.  3291(a)). 
***** 

Subpart  K — Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Economics 

3.  Section  2.84(a)(6)  is  revised  to  read 
as  follows: 

§  2.84  Administrator,  Economic  Research 
Service. 

(а)  Delegations.  *  *  * 
***** 

(б)  Cooperate  and  work  with  national 
and  international  institutions  and  other 
persons  throughout  the  world  in  the 
performance  of  agricultural  research  and 
extension  activities  to  promote  and 
support  the  development  of  a  viable  and 
sustainable  global  agricultural  system. 
Such  work  may  be  carried  out  by: 

(i)  Exchar  zing  research  materials  and 
results  w  be  institutions  or  persons; 

(ii)  Enga.  g  in  joint  or  coordinated 
research 


(iii)  Entering  into  cooperative 
arrangements  with  Departments  and 
Ministries  of  Agriculture  in  other 
nations  to  conduct  research,  extension; 
and  education  activities  (limited  to 
arrangements  either  involving  no 
exchange  of  funds  or  involving 
disbursements  by  the  agency  to  the 
institutions  of  other  nations),  and  then 
reporting  these  arrangements  to  the 
Secretary  for  Economics; 

(iv)  Stationing  representatives  at  such 
institutions  or  organizations  in  foreign 
countries;  or 

(v)  Entering  into  agreements  with 
land-grant  colleges  and  universities, 
other  organizations,  institutions,  or 
individuals  with  comparable  goals,  and 
with  the  concurrence  of  the  Office  of 
International  Cooperation  and 
Development,  USDA,  international 
organizations  (limited  to  agreements 
either  involving  no  exchange  of  funds  or 
involving  disbursements  by  the  agency 
to  the  cooperator),  and  then  reporting 
these  agreements  to  the  Assistant 
Secretary  for  Economics  (7  U.S.C. 
3291(a)). 

***** 

4.  Section  2.85(a)(7)  is  revised  to  read 
as  follows: 

§2.85  Administrator,  National  Agriculture 
Statistics  Service. 

(a)  Delegations.  *  *  * 

***** 

(7)  Cooperate  and  work  with  national 
and  international  institutions  and  other 
persons  throughout  the  world  in  the 
performance  of  agricultural  research  and 
extension  activities  to  promote  and 
support  the  development  of  a  viable  and 
sustainable  global  agricultural  system. 
Such  work  may  be  carried  out  by: 

(i)  Exchanging  research  materials  and 
results  with  the  institutions  or  persons; 

(ii)  Engaging  in  joint  or  coorainated 
research; 

(iii)  Entering  into  cooperative 
arrangements  with  Departments  and 
Ministries  of  Agriculture  in  other 
nations  to  conduct  research,  extension, 
and  education  activities  (limited  to 
arrangements  either  involving  no 
exchange  of  funds  or  involving 
disbursements  by  the  agency  to  the 
institutions  of  other  nations),  and  then 
reporting  these  arrangements  to  the 
Assistant  Secretary  for  Economics; 

(iv)  Stationing  representatives  at  such 
institutions  or  organizations  in  foreign 
countries;  or 

(v)  entering  into  agreements  with 
land-grant  colleges  and  universities, 
other  organizations,  institutions,  or 
individuals  with  comparable  goals,  and, 
with  the  concurrence  of  the  Office  of 
International  Cooperation  and 
Development,  USDA,  international 


organizations  (limited  to  agreements 
either  involving  no  exchange  of  funds  or 
involving  disbursements  by  the  agency 
to  the  cooperator),  and  then  reporting 
these  agreements  to  the  Assistant 
Secretary  for  Economics  (7  U.S.C. 
3291(a)). 

***** 

For  Subpart  C: 

Dated:  January  8, 1993. 

Edward  R.  Madigan, 

Secretary  of  Agriculture. 

For  Subpart  K: 

Dated:  January  8, 1993. 

Daniel  A.  Sumner, 

Assistant  Secretary  for  Economics. 

(FR  Doc.  93-1006  Filed  1-14-93;  4:17  pm] 
BILLING  CODE  3410-36-M 


Agricultural  Marketing  Service 

7  CFR  Parts  966, 984,  and  989 

[Docket  No.  FV92-966-2FIR] 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  is  adopting 
as  a  final  rule  the  provisions  of  three 
interim  final  rules  (without  change) 
authorizing  expenditures  and 
establishing  assessment  rates  under 
Marketing  Orders  966,  984,  and  989  for 
the  1992-93  fiscal  period.  Authorization 
of  these  budgets  enables  the  Florida 
Tomato  Committee,  the  Walnut 
Marketing  Board,  and  the  Raisin 
Administrative  Committee  (Committees 
and  Board)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  programs.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

DATES:  August  1, 1992,  through  July  31, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  R.  Toth  (M.O.  966),  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  FL  33883- 
2276,  813-299-4770;  Richard  P.  Van 
Diest  (M.O.’s  984  and  989),  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  suite 
102B,  2202  Monterey  Street,  Fresno,  CA 
93721,  telephone  209-487-5901;  or 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918. 
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SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  125  and  Order  No.  966  (7  CFR  part 
966),  both  as  amended,  regulating  the 
handling  of  tomatoes  grown  in  Florida; 
Marketing  Agreement  and  Order  No. 

984  (7  CFR  part  984),  both  as  amended, 
regulating  the  handling  of  walnuts 
grown  in  California;  and  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
part  989),  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California.  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non¬ 
major”  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  handlers  of 
Florida  tomatoes,  California  walnuts, 
and  California  raisins  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  will  be 
applicable  to  all  assessable  Florida 
tomatoes,  California  walnuts,  and 
California  raisins  handled  during  the 
1992-93  fiscal  period  which  began 
August  1, 1992,  through  July  31, 1993. 
This  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 


Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Florida  tomatoes  under 
Marketing  Order  No.  966,  and 
approximately  50  handlers.  There  are 
approximately  5,000  producers  of 
California  walnuts  under  Marketing 
Order  No.  984,  and  approximately  65 
handlers.  Also,  there  are  approximately 
5,000  producers  of  California  raisins 
under  Marketing  Order  No.  989,  and 
approximately  25  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budgets  of  expenses  for  the  1992- 
93  fiscal  period  were  prepared  by  the 
Florida  Tomato  Committee,  the  Walnut 
Marketing  Board,  and  the  Raisin 
Administrative  Committee,  the  agencies 
responsible  for  local  administration  of 
the  orders,  and  submitted  to  the 
Department  for  approval.  The  members 
of  these  Committees  and  Board  are 
producers  of  Florida  tomatoes,  and 
producers  and  handlers  of  California 
walnuts  and  California  raisins.  They  are 
familiar  with  the  Committees’  and 
Board’s  needs  and  with  the  costs  for 
goods  and  services  in  their  local  areas 
and  are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  were 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  and  Board  were 
derived  by  dividing  anticipated 
expenses  by  expected  shipments  of 
Florida  tomatoes,  expected 
merchantable  certifications  of  California 
walnuts,  and  expected  acquisitions  of 
California  raisins.  Because  these  rates 
will  be  applied  to  actual  shipments, 
they  must  be  established  at  rates  that 
will  provide  sufficient  income  to  pay 
the  Committees’  and  Board’s  expenses. 


The  Florida  Tomato  Committee  met 
September  10, 1992,  and  unanimously 
recommended  a  1992-93  budget  of 
$2,686,000,  which  is  $391,000  more 
than  the  previous  year.  Increases 
include:  $5,700  for  office  salaries, 

$6,000  for  employees’  health  insurance, 
$13,750  for  employees*  retirement 
program,  $367,000  for  education  and 
promotion  expense,  and  the  addition  of 
a  $1,000  equipment  maintenance 
category.  These  increases  will  be 
partially  offset  by  a  $4,000  decrease  in 
research  expenses. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.04  per  25-pound  container,  the  same 
as  last  year.  This  rate,  when  applied  to 
anticipated  shipments  of  55,000,000  25- 
pound  containers,  will  yield  $2,200,000 
in  assessment  income.  This,  along  with 
$40,000  in  interest  and  other  income 
and  $446,000  from  the  Committee’s 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
Committee’s  authorized  reserve  at  the 
beginning  of  the  1992-93  fiscal  period, 
$1,497,754,  were  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
period’s  expenses. 

The  Walnut  Marketing  Board  met 
September  11, 1992,  and  unanimously 
recommended  a  1992-93  budget  of 
$1,872,096,  which  is  $67,980  mare  than 
the  previous  year.  Increases  include: 
$7,256  for  administrative  salaries,  $807 
for  general  insurance,  $850  for  audit, 
$3,130  for  group  life,  retirement,  and 
medical  plan,  $2,500  for  office  supplies, 
$3,000  for  equipment  maintenance  and 
warranty-leases,  $32,000  for  domestic 
market  research  and  development, 
$44,829  for  production  research,  and 
$5,196  for  production  research  director. 
These  increases  will  be  partially  offset 
by  decreases  of  $557  for  social  security 
taxes,  $4,800  for  office  salaries,  $14,231 
for  office  rent,  $7,000  for  furniture  and 
fixture  purchases,  and  $5,000  for  export 
market  research  and  development. 

The  Board  also  unanimously 
recommended  an  assessment  rate  of 
$0.01  per  kemelweight  pound,  $0.0015 
more  than  the  previous  year.  This  rate, 
when  applied  to  anticipated  shipments 
of  187,209,600  kemelweight  pounds  of 
merchantable  walnuts,  will  yield 
$1,872,096  in  assessment  income, 
which  will  be  adequate  to  cover 
budgeted  expenses.  Unexpended  funds 
may  be  used  temporarily  during  the  first 
five  months  of  the  subsequent  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within 
that  period. 

The  Raisin  Administrative  Committee 
met  September  25, 1992,  and 
unanimously  recommended  a  1992-93 
budget  of  $591,000,  which  is  $3,700  less 
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than  the  previous  year.  Increases 
include:  $8,800  for  executive  salaries, 
$1,500  for  compliance  examiners 
salaries,  $1,000  for  health  insurance, 
$25,000  for  Committee  travel,  $1,000  for 
payroll  taxes,  and  $700  for  grape  survey 
expense.  These  increases  will  be  offset 
by  decreases  of  $5,000  for  office 
supplies,  $2,000  for  miscellaneous 
expenses,  $31,915  in  reserve  for 
contingencies,  and  an  increase  of  $4,275 
in  the  amount  of  income  paid  to  the 
Committee  by  the  California  Raisin 
Advisory  Board  (Board).  The  Board  is 
the  administrative  agency  for  the  State 
marketing  order  under  which  the 
California  raisin  industry  conducts  its 
marketing  promotion  and  paid 
advertising.  Some  of  the  Committee's 
employees  also  perform  services  for  the 
Board.  Pursuant  to  an  agreement 
between  the  Committee  and  Board,  the 
Board  reimburses  the  Committee  for  the 
services  Committee  employees  perform 
for  the  Board. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$2.00  per  ton,  which  is  $0.10  more  than 
last  year.  This  rate,  when  applied  to 
anticipated  acquisitions  of  295,500  tons, 
will  yield  $591,000  in  assessment 
income,  which  will  be  adequate  to  cover 
budgeted  expenses.  Any  unexpended 
funds  from  the  crop  year  shall  be 
credited  or  refunded  to  the  handler  horn 
whom  collected. 

While  this  action  will  impose  sojne 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Interim  final  rules  were  published  in 
the  Federal  Register  on  October  26, 

1992,  for  7  CFR  part  966  (57  FR  48441), 

7  CFR  part  984  (57  FR  48443),  and  7 
CFR  part  989  (57  FR  48448).  Those 
interim  final  rules  added  §  966.230, 
§984.343,  and  §  989.343,  authorized 
expenses,  and  established  assessment 
rates  for  the  Committees  and  Board. 
Those  rules  provided  that  interested 
persons  could  file  comments  through 
November  25, 1992.  No  comments  were 
received. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rulemaking  are  reasonable  and  likely  to 
be  incurred  and  that  such  expenses  and 
the  specified  assessment  rates  to  cover 
?uch  expenses  will  tend  to  effectuate  the 
leclared  policy  of  the  Act. 


It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committees  and 
Board  need  to  have  sufficient  funds  to 
pay  their  expenses  which  are  incurred 
on  a  continuous  basis.  The  1992-93 
fiscal  periods  for  the  programs  began  on 
August  1, 1992,  and  the  marketing 
orders  require  that  the  rates  of 
assessment  for  the  fiscal  periods  apply 
to  all  assessable  tomatoes,  walnuts,  and 
raisins  handled  during  the  fiscal 
periods.  In  addition,  handlers  are  aware 
of  these  actions  which  were 
recommended  by  the  Committees  and 
Board  at  public  meetings  and  published 
in  the  Federal  Register  as  interim  final 
rules.  No  comments  were  received 
concerning  the  three  interim  final  rules 
that  are  adopted  in  this  action  as  a  final 
rule  without  change. 

List  of  Subjects 

7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tomatoes. 

7  CFJR  Part  984 

Marketing  agreements,  Nuts, 

Reporting  and  recordkeeping 
requirements,  Walnuts. 

7  CFR  Part  989 

Grapes,  Marketing  agreements, 

Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  966,  984,  and  989 
are  hereby  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  966,  984,  and  989  continues  to 
read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§  966.230  which  was  published  at  57  FR 
48441  on  October  26, 1992,  is  adopted 
as  a  final  rule  without  change. 

PART  984— WALNUTS  GROWN  IN 
•  CALIFORNIA 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§  984.343  which  was  published  at  57  FR 
48443  on  October  26, 1992,  is  adopted 
as  a  final  rule  without  change. 


PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§  989.343  which  was  published  at  57  FR 
48448  on  October  26, 1992,  is  adopted 
as  a  final  rule  without  change. 

Dated:  January  11, 1993. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-1009  Filed  1-14-93;  8:45  am] 

BILLING  CODE  M10-03-M 

7  CFR  Part  979 
[Docket  No.  FV92-979-1IFR] 

South  Texas  Melons;  Increased 
Expenses  and  Establishment  of 
Assessment  Rate  ' 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Amended  interim  final  rule 
with  request  for  comments. 

SUMMARY:  This  interim  final  rule 
amends  a  previous  interim  final  rule 
which  authorized  administrative 
expenses  for  the  South  Texas  Melon 
Committee  (Committee)  under  M.O.  No. 
979.  This  interim  final  rule  increases  the 
level  of  authorized  expenses  and 
establishes  an  assessment  rate  to 
generate  funds  to  pay  those  expenses. 
Authorization  of  this  increased  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  October  1, 1992, 
through  September  30, 1993.  Comments 
received  by  February  16, 1993  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456. 

Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  McAllen  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  1313  East 
Hackberry,  McAllen,  TX  78501, 
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telephone  512-882-2833,  or  Martha  Sue 
Clark,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523— S,  Washington,  DC  20090-6456, 
telephone  202-720-9918. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handling  of  melons 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mendates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use,  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
fullest  extent  possible,  consistent  with 
law. 

The  Department  has  developed  and 
reviewed  this  regulatory  action  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  in  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  this  action. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  rule. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non¬ 
major”  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  handlers  of  South  Texas  melons 
are  subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 


will  be  applicable  to  all  assessable 
melons  handled  during  the  1992-93 
fiscal  period,  which  covers  the  period 
October  1, 1992,  through  September  30, 
1993.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  shout 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  26  producers 
of  South  Texas  melons  under  this 
marketing  order,  and  approximately  30 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1992- 
93  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 


Agriculture  for  approval.  The  members 
of  the  Committee  are  producers  and 
handlers  of  South  Texas  melons.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 

Eosition  to  formulate  an  appropriate 
udget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee’s 
expenses. 

Committee  administrative  expenses  of 
$100,000  for  personnel,  office,  and 
travel  expenses  were  recommended  in  a 
mail  vote  completed  September  10, 

1992.  The  assessment  rate  and  funding 
for  the  research  and  promotion  projects 
were  to  be  recommended  at  a  later 
Committee  meeting.  The  Committee 
administrative  expenses  of  $100,000 
were  published  in  the  Federal  Register 
as  an  interim  final  rule  October  26, 1992 
(57  FR  48442).  That  interim  final  rule 
added  §  979.215,  authorizing  expenses 
for  the  Committee,  and  provided  that 
interested  persons  could  file  comments 
through  November  25, 1992.  No 
comments  were  filed. 

The  Committee  subsequently  met  on 
November  9, 1992,  and  unanimously 
recommended  slight  changes  in  some  of 
the  administrative  expense  categories 
and  recommended  funding  for  several 
research  and  promotion  projects  for  a 
total  1992-93  budget  of  $274,543.42. 

The  new  budget  is  $10,766.09  less  than 
the  budget  for  the  previous  year. 
Increases  include:  $2,000  for  a  new 
computer  and  computer  program  and 
$16,649.00  for  production  systems 
research.  These  budget  increases  will  be 
offset  by  decreases  of  $1,000  for 
furniture  and  fixtures,  $1,500  for 
contingencies,  $19,387.09  in  the  market 
development  program,  and  the 
elimination  of  variety  evaluation  for 
which  $8,028  was  budgeted  last  season. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.05  per  carton  of  melons,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  shipments  of  approximately 
5,765,132  cartons,  will  yield 
$288,256.60  in  assessment  income, 
which  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
as  of  October  31, 1992,  $304,566,  were 
within  the  maximum  permitted  by  the 
order  of  two  fiscal  periods’  expenses. 
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While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  The  fiscal  period  began  on  October 
1, 1992,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
melons  handled  during  the  fiscal 
period; 

(3)  Handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting 
and  is  similar  to  that  taken  for  the  1991- 
92  fiscal  period;  and 

(4)  This  interim  final  rule  provides  a 
30-day  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  amended  as 
follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  979.215  is  revised  to  read 
as  follows: 


Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1979.215  Expan—  and  Msoeamocrt  rate. 

Expenses  of  $274,543.42  by  the  South 
Texas  Melon  Committee  are  authorized 
and  an  assessment  rate  of  $0.05  per 
carton  is  established  for  the  fiscal  period 
ending  September  30, 1993. 

Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  January  11, 1993. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-1014  Filed  1-14-93;  6:45  am] 
MLUNO  CODE  MIO-Ot-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Late  Premium  Payments  and  Employer 
Liability  Underpayments  and 
Overpayments;  interest  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  January  1, 1993.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  November  1992 
through  January  1993.  These  interest 
rates  are  established  pursuant  to  section 
4006  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  The  effect  of  these 
amendments  is  to  advise  plan  sponsors 
and  pension  practitioners  of  these  new 
interest  rates. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW., 
Washington,  DC  20006;  telephone  (202) 
7 78-8850  ((202)  778-8859  for  TTY  and 
ITU).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  (“ERISA”),  the  Pension 
Benefit  Guaranty  Corporation  (“PBGC”) 
collects  premiums  from  ongoing  plans 
to  support  the  single-employer  and 


multiemployer  insurance  programs. 
Under  the  single-emplover  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 
4007  and  29  CFR  2610.7,  the  interest 
rate  to  be  charged  on  unpaid  premiums 
is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
(“Code”).  Similarly,  under  29  CFR 
2622.7,  the  interest  rate  to  be  credited  or 
charged  with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  January  1, 1993,  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  7  percent. 

Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  January  1, 1993, 
through  March  31, 1993,  quarter. 

Under  ERISA  section 
4006(a)(3)(E)(iii)(II),  in  determining  a 
single-employer  plan’s  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid.  Under  §  2610.23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.15.  The  PBGC  publishes 
these  rates  in  appendix  B  to  the 
regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until 
a  short  time  after  the  first  of  the  month 
for  which  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  appendix  B  to 
part  2610  to  add  the  Vested  benefits 
valuation  rates  for  plan  years  beginning 
in  November  of  1992  through  January  of 
1993. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section 
6601(a)  of  the  Code.  The  interest  rates 
in  appendix  B  to  part  2610  ai*> 
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prescribed  by  ERISA  section 
4006(a)(3)(E)(iii)(II)  and  §  2610.23(b)(1) 
of  the  regulation.  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  because  they  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  nor  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions,  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 
29  CFR  Part  2610 

Employee  benefit  plans,  Penalties, 
Pension  insurance,  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry,  Employee 
benefit  plans,  Pension  insurance, 
Pensions,  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing, 
appendix  A  and  appendix  B  to  part 
2610  and  appendix  A  to  part  2622  of 
chapter  XXVI  of  title  29,  Code  of  Federal 
Regulations,  are  hereby  amended  as 
follows: 

PART  261 0— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1306, 1307 
(1988  &  Supp.  1 1989),  as  amended  by  sec. 
12021,  Pub.  L  101-508, 104  Stat.  1388, 
1388-573. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1, 1993,  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  A  to  Fart  2610— Late 
Payment  Interest  Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  $  2610.7(a) 
for  the  specified  time  periods: 


Interest 

From 

Through  rate 

(percent) 

•  • 

January  1. 1993  .... 

•  •  • 

March  31, 1993  .....  7 

3.  Appendix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  therein  new  entries  for 
premium  payment  years  beginning  in 
November  of  1992  through  January  of 
1993,  to  read  as  follows.  The 
introductory  text  is  republished  for  the 
convenience  of  the  reader  and  remains 
unchanged. 


Appendix  B  to  Part  2610 — Interest 
Rates  for  Valuing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan’s  vested  benefits  under 
§  2610.23(b)  and  in  calculating  a  plan’s 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 


For  premium  payment  yean  beginning 
In— 

Re¬ 

quired 

Interest 

rate’ 

•  •  •  • 

November  1992  _ _ _ _ _ _ _ 

• 

6.02 

December  1992  _ _ _ _ _ _ _ 

6.09 

January  1993  _ _ _ _ _ _ _ _ _ _ 

5.95 

’The  required  interest  rata  Dared  abcwa  ia  equal  to  80%  ol 
the  annua)  yietd  tor  30-yaar  Treasury  constant  maturttaa,  aa 
reported  in  Fedarel  Oaaerve  Statistical  naiaaaa  Q.13  and 
HIS  tor  ttre  calendar  month  preceding  the  calendar  month  In 
which  the  premium  payment  year  begat*. 


FART  2622— EMPLOYER  LIABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE¬ 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  as  follows: 


From 


Through 


(percent) 


January  1. 1983  ....  March  31, 1983  .....  7 

Issued  in  Washington,  DC,  this  12th  day  of 
January  1993. 

famaa  B.  Lockhart  in. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  93-1033  Filed  1-14-93;  8:45  am] 
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29  CFR  Part  2619 

Valuation  of  Plan  Beneflta  In  Singlo- 
Employer  Plana;  Amendment  Adopting 
Additional  PBGC  Rataa 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  February  1, 1993.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  February  1, 1993,  which  will 
remain  in  effect  until  the  PBGC  issues 
new  interest  rates  and  factors. 

EFFECTIVE  DATE:  February  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW., 
Washington.  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 


Authority:  29  U.S.C  1302(b)(3).  1362- 
1364, 1367-68,  as  amended  by  secs.  9312, 
9313,  Pub.  L.  100-203, 101  Stat.  1330. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1, 1993,  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622 — Late 
Payment  and  Overpayment  Interest 
Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  $  2622.7  for  the  specified  time 
periods: 


SUPPLEMENTARY  INFORMATION:  The 

Pension  Benefit  Guaranty  Corporation’s 
(’’PBGC’s”)  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  sets  forth  the  ^ 
methods  for  valuing  plan  benefits  of  ” 
terminating  single-employer  plans 
covered  under  title  IV  of  die  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  “benefit 
liabilities",  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  tne  formulas  set 
forth  in  part  2619,  subpart  C  (Plans 
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terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  underfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
underfunding. 

Appendix  B  in  part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  January  1, 
1993.  This  amendment  adds  to 
appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  February  1, 
1993,  which  set  reflects  a  decrease  of  V« 
percent  in  the  immediate  interest  rate 
from  5Vi  percent  to  5Vi  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them. 


Any  change  in  the  rates  normally  will 
be  published  in  the  Federal  Register  by 
the  15th  of  the  month  preceding  the 
effective  date  of  the  new  rates  or  as 
close  to  that  date  as  circumstances 
permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  February  1, 1993,  and  because 
no  adjustment  by  ongoing  plans  is 
required  by  this  amendment,  the  PBGC 
finds  that  good  cause  exists  for  making 
the  rates  set  forth  in  this  amendment 
effective  less  than  30  days  after 
publication. 

The  PBGC  has  determined  that  this  is 
not  a  “major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 


List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI,  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority.  29  U.S.C.  1301(a),  1302(b)(3). 
1341, 1344,  and  1362  (1088). 

2.  Rate  Set  102  of  appendix  B  is 
revised  and  Rate  Set  103  of  appendix  B 
is  added  to  read  as  follows,  llie 
introductory  text  is  republished  for  the 
convenience  of  the  reader  and  remains 
unchanged. 

Appendix  B — Interest  Rates  and 
Quantities  Used  to  Value  Immediate 
and  Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy”  for  deferred  annuities 
and  to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred 
annuities,  ki,  k*,  kj,  ni,  and  n2  are 
defined  in  §  2619.45. 


Rate  sal 

For  plana  w*h  a  valuation  data 

Immediate  an- 

%  Deferred  annuities 

On  or  after 

Before 

cant 

ki 

fa 

Hi 

n» 

• 

• 

• 

• 

• 

• 

• 

102 

1-1-93 

2-1-93 

5.75 

1.0500 

1.0400 

1.0400 

7 

8 

103 

2-1-93 

— 

5.50 

1.0475 

1.0400 

1.0400 

7 

8 

Issued  in  Washington,  DC,  on  this  12th  day 
of  January,  1993. 

James  B.  Leckhart  in. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  93-1030  Filed  1-14-93;  8:45  am) 
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29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal 
Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. _ 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation’s 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 


multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any  valuation 
performed  as  of  a  valuation  date  within 
that  calendar  month.  On  or  about  the 
fifteenth  of  each  month,  the  PBGC 
publishes  a  new  entry  in  the  table  for 
the  following  month,  whether  or  not  the 
rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  February  1993. 

EFFECTIVE  DATE:  February  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006; 
202-778-8820  (202-778-1958  for  TTY 
and  TDD).  (These  are  not  toll-free 
numbers.) 


SUPPLEMENTARY  MFORMATION:  The  PBGC 
finds  that  notice  of  and  public  comment 
on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C  553  (b)  and  (d)). 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  “major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
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million  or  more;  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  or  innovation, 
or  on  die  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  29  CFR  Part  2676 
Employee  benefit  plans  and  pensions. 


In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI 
of  title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676 — VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  §§  1302(b)(3), 
1399(cK1KD).  and  1441(b)(1). 


2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  the  new  entries  to 
read  as  follows: 

12676.15  More aL 
*  *  •  *  * 

(c)  Interest  Rates. 


For  valuation  dates  occurring 

The  values  for  L  are: 

in  the  month: 

I. 

h 

h 

L 

Is  L 

iio 

in 

in 

in 

1.4 

Us 

L 

•  • 

February  1993  _ _ _ 

.0625 

.06125 

• 

.06 

.05875 

• 

• 

.0575  .05625 

* 

.05625  .05625  .05625 

.05625 

.055 

# 

.055 

.055 

.055 

.055 

.05 

Issued  at  Washington,  DC,  on  this  12th  day 
of  January  1993. 

James  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  93-1031  Filed  1-14-93;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  PART  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Internet  Rate 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation’s 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  January 
1, 1993,  to  March  31, 1993. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006;  telephone  202- 
778-8650  (202-778-8859  or  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (“ERISA”),  the  Pension 


Benefit  Guaranty  Corporation  (“the 
PBGC”)  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644,  (foals  with  the  rate  of 
interest  to  be  charged  bv  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
Subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 

§  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.  15  (“Selected 
Interest  Rates”). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation.  As 
a  convenience  to  persons  using  the 
regulation,  however,  the  PGBC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  6  percent,  which  will  be 
effective  from  January  1, 1993  through 
March  31, 1993.  This  rate  represents  no 
change  from  the  rate  in  effect  for  the 
fourth  quarter  of  1992.  This  rate  is  based 
on  the  prime  rate  in  effect  on  December 
15, 1992. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 


the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest  For  the  above  reasons  the  PBGC 
also  believes  that  good  cause  exists  for 
making  this  amendment  effective 
immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  “major  rule”  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  nor  create  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  or  geographic 
regions,  nor  have  significant  adverse 
effects  on  competition,  employment, 
investment,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 
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PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  a a  follows: 


Authority:  29  U.S.C.  1302(b)(3)  and 
1399(c)(6). 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  therein  a  new  entry  as  follows: 


Appendix  A  to  Part  2644— Table  of 
Interest  Rates 


To  Date  of  quota-  ^  (p*^) 


From 


1/01/93  _ _ _ .... _ _ _ _ _  3/31/93  12/15/92  ( 


Issued  in  Washington,  DC,  on  this  12th  day 
of  January  1993. 

James  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  93-1032  Filed  1-14-93, 8:45  am) 
BILLING  COOE  T70B-01-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  250 
RIN — AA29 

Payment  of  Account  of  Awards  of  the 
Foreign  Claims  Settlement 
Commission  of  the  United  States 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Final  rule,  nomenclature 
changes. 

SUMMARY:  Treasury  is  revising  its 
regulation  to  update  the  mailing  address 
for  the  forwarding  of  forms  used  in 
connection  with  the  payment  on  awards 
certified  to  the  Secretary  of  the  Treasury 
by  the  Foreign  Claims  Settlement 
Commission. 

EFFECTIVE  DATE:  January  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mia  Abeya  on  (202)  874-8740. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  not  a  major  rule  for  the  purpose  of 
Executive  Order  12291  of  February  17, 
1981,  and  a  regulatory  impact  analysis 
is  not  required.  As  explained  above,  this 
revision  is  merely  a  correction  of  the 
mailing  address  for  the  forwarding  of 
Foreign  Claims  forms  to  the  Financial 
Management  Service.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  250 

Foreign  claims. 


Accordingly,  31  CFR  part  250  is 
amended  as  follows: 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  Sec.  7, 64  StaL  16,  Sec.  310, 69 
Stat.  573,  Sec.  413,  72  Stat.  530,  Sec.  213,  76 
Stat.  1111;  22  U.S.G  1626, 1641;  16421,  50 
U.S.G  App.  20171. 

2.  Sections  250.2,  250.3(a)(1),  250.4(f) 
and  250.6  are  amended  by  removing  the 
words  "Washington,  DC  20226”  and 
inserting  in  their  place  the  words 
"Hyattsville,  MD  20782”. 

3.  Sections  250.3(h)  and  250.4(b)(1) 
are  amended  by  removing  the  words 
"Investments  Branch”  and  inserting  in 
their  place  the  words  "Credit 
Accounting  Branch”. 

Russell  D.  Morris, 

Commissioner.  - 

(FR  Doc.  93-1043  Filed  1-14-93;  8:45  am) 
BILLING  CODE  4S10-SS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WA2-2-5568;  FRL-4546-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  By  this  action,  EPA  is 
approving  in  part,  disapproving  in  part, 
and  taking  no  action  in  part,  on 
numerous  revisions  to  the  State  of 
Washington  Implementation  Plan  which 
were  submitted  by  the  Washington 
Department  of  Ecology  (WDOE)  on 
January  23, 1989  and  May  14. 1991. 
These  revisions  are  essentially 
administrative  in  nature  and  were  made 
to  improve  the  clarity,  effectiveness,  and 
enforceability  of  the  state’s  regulations. 
The  revisions  were  submitted  in 
accordance  with  the  requirements  of 
section  110  of  the  Clean  Air  Act 
(hereinafter  the  Act).  EPA  is  also  taking 
no  action  on  a  number  of  provisions 


which  are  unrelated  to  the  purposes  of 
the  implementation  plan. 

EFFECTIVE  DATE:  January  15, 1993. 
ADDRESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 

Air  ft  Radiation  Branch,  Docket  IWA2-2- 
5568,  Environmental  Protection  Agency, 
1200  Sixth  Avenue,  AT-082,  Seattle, 
Washington  98101. 

State  of  Washington,  Department  of  Ecology, 
4550  Third  Ave.  SE.,  Lacey,  Washington 
98504. 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Bray,  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
AT-082,  Seattle,  Washington  98101, 
Telephone:  (206)  553-4253. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  response  to  EPA’s  promulgation  of 
revised  ambient  air  quality  standards  for 
particulate  matter  (PM-10)  on  July  1, 
1987,  the  State  of  Washington 
Department  of  Ecology  (WDOE) 
amended  many  of  its  regulations.  On 
January  23, 1989  WDOE  submitted  new 
regulations  for  Solid  Fuel  Burning 
Device  Standards  (WAC  173—433),  Solid 
Waste  Incinerator  Facilities  (WAC  173- 
434)  and  Ambient  Air  Quality  Standards 
for  Particulate  Matter  (WAC  173-470), 
as  well  as  amendments  to  existing 
regulations  for  General  Regulations  for 
Air  Pollution  Sources  (WAC  173-400), 
Implementation  of  Regulations  for  Air 
Contaminant  Sources  (WAC  173-403), 
Kraft  Pulping  Mills  (WAC  173—405), 
Sulfite  Pulping  Mills  (WAC  173-410), 
Primary  Aluminum  Plants  (WAC  173- 
415),  Open  Burning  (WAC  173-425), 
and  Emergency  Episode  Plan  (WAC 
173—435). 

In  the  spring  of  1989,  WDOE 
undertook  a  project  to  improve  the 
overall  quality,  consistency,  and 
enforceability  of  its  regulations.  On  May 
14, 1991  WDOE  submitted  amended 
regulations  for  General  Regulations  for 
Air  Pollution  Sources  (WAC  173-400), 
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Kraft  Pulping  Mills  (WAC  173-405), 
Sulfite  Pulping  Mills  (WAC  173-410), 
Primary  Aluminum  Plants  (WAC  173- 
415),  Open  Burning  (WAC  173-425), 
Burning  of  Field  and  Forage  and  Turf 
Grasses  Grown  for  Seed  (WAC  173- 
430),  Solid  Fuel  Burning  Device 
Standards  (WAC  173-433),  Solid  Waste 
Incinerator  Facilities  (WAC  173-434), 
Sensitive  Areas  (WAC  173-440), 

Emission  Standards  and  Controls  for 
Sources  Emitting  Volatile  Compounds 
(WAC  173-490)  and  Weather 
Modification  (WAC  173-495).  In 
addition,  the  regulation  for 
Implementation  of  Regulations  for  Air 
Contaminant  Sources  (WAC  173—403) 
was  repealed.  Many  of  the  regulations 
and  amendments  in  the  January  23, 

1989  submittal  were  superseded  by  the 
updated  regulations  in  the  May  14, 1991 
submittal. 

On  September.  28, 1992  (57  FR 
44530),  EPA  proposed  to  approve  in 
part,  disapprove  in  part,  and  take  no 
action  in  part,  on  12  of  the  14  emended 
regulations  submitted  on  January  23; 

1989  and  May  14, 1991.  Action  on  the 
amended  Emission  Standards  and 
Controls  for  Sources  Emitting  Volatile 
Compounds  (WAC  173-490)  is  being 
proposed  under  separate  rulemaking. 

The  regulation  for  Weather  Modification 
(WAC  173-495)  is  not  related  to  die 
purposes  of  the  Act  and,  therefore,  EPA 
is  taking  no  action  on  the  submittal  of 
this  regulation.  See  the  September  28, 
1992  Notice  of  Proposed  Rulemaking  for 
a  discussion  of  the  amendments  to  each 
of  the  12  regulations  and  EPA's 
proposed  actions  thereon. 

II.  Response  to  Comment 

EPA  received  no  comments  on  its 
September  28. 1992  (57  FR  44530) 
proposal  to  approve  in  part,  disapprove 
in  part,  and  take  no  action  in  part,  12 
of  the  14  amended  regulations  as 
revisions  to  Washington  state 
implementation  plan. 

III.  Summary  of  Action 

EPA  today  is  approving  in  part, 
disapproving  in  part,  and  taking  no 
action  in  part,  on  numerous  revisions  to 
the  StAte  of  Washington  Implementation 
Plan.  Specifically,  EPA  is  approving  the 
following  as  revisions  to  the 
Washington  SIP: 

(1)  WAC  173-400  (except  for  -040(l)(c) 
and  (d);  -040(2);  -040(4);  the  second 
paragraph  of  -040(6);  the  exception  provision 
in  -050(3);  -070(7);  -075;  -115;  -120;  -131; 
-136;  -141;  and  -180),  as  in  effect  on  March 
22, 1991. 

(2)  WAC  173-405  (except  for  -033;  -035; 
-O40(l)(b),  (l)(c),  (3)(b),  (3)(c),  and  (4); 
-040(7),  (8),  and  (9);  and  -072(2)),  as  in  effect 
on  March  22, 1991. 


(3)  WAC  173-410  (except  for -035;  the 
exception  provision  in  -040(3);  and  -040(5)), 
as  in  effect  on  March  22, 1991. 

(4)  WAC  173-415  (except  for  -020(1)  and 
(2k  -030(1);  -030(3)(b);  -040;  and  -060(lXa). 
(b),  and  (d)),  as  in  effect  on  March  22, 1991. 

(5)  WAC  173-425,  as  in  affect  on  October 
18. 1990 

(6)  WAC  173-430,  as  in  effect  on  October 
18, 1990. 

(7)  WAC  173-433,  as  in  effect  on  October 
18, 1990. 

(8)  WAC  173-434  (except  for -110,  -120, 
and  -130(2)),  as  in  effect  on  October  18, 

1990 

(9)  WAC  173-435  (except  for  -070(1)).  as 
in  effect  on  January  3, 1989. 

(10)  WAC  173-440,  as  in  effect  on  October 
18, 1990. 

(11)  WAC  173-470  (except  for  -110  end 
-150),  as  in  effect  on  January  3, 1989.  EPA 
is  approving  the  repeal  of  WAC  173-403. 

EPA  is  disapproving  the  following: 

(1)  WAC  173-400-040(1 Xc)  and  (d),  the 
second  paragraph  of  -040(6),  the  exception 
provision  in  -050(3).  -120.  -131,  -136,  -141, 
and  -180. 

(2)  WAC  173-405-040(7),  (8),  and  (9). 

(3)  the  exception  provision  in  WAC  173- 
410-040(3). 

(4)  WAC  173— 415-03 0(3)(b). 

(5)  WAC  173-435-070(1). 

(6)  WAC  173-470-150. 

EPA  is  taking  no  action  on  the  following: 

(1)  WAC  173-400-040(2),  -040(4),  -070(7), 
-075,  and  -115. 

(2)  WAC  173-405-033;  -035,  -040(lXb), 
(lMc),  (3Mb),  (3Xc),  and  (4);  and  -072(2). 

(3)  WAC  173-410-035  and  -040(5). 

(4)  WAC  173-415-020(1)  and  (2k  -030(1); 
-040;  and  -060(1 Xa),  (b).  and  (d). 

(5)  WAC  173-434-110,  -120,  and  -130(2). 

(6)  WAC  173-470-110. 

(7)  WAC  173-495. 

IV.  Administrative  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  6G3 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 


federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  tc  base  its  actions 


concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  USJS.PA.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

EPA’s  disapproval  of  the  state  request 
under  section  110  and  subchapter  I.  Part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  afreet  its  state- 
enforceability.  Moreover.  EPA’s 
disapproval  of  the  submittal  does  not 
impose  any  new  federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  federal 


requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 


requirements. 


Under  section  307(b)(1)  of  the  Clean 
Air  Ad,  petitions  for  judicial  review  of 
this  action  must  be  fifed  in  the  United  • 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  from 
date  of  publication).  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judidal 
review  nor  does  it  extend  the  time 


within  which  a  petition  for  judidal 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  (See  42  U.S.C.  7607  (b)(2)) 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide, 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfur 
oxides. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  JuN  1, 1982. 
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Dated:  December  1, 1992. 

Charles  Findley, 

Acting  Regional  Administrator. 

Title  40,  chapter  I  of  part  52  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Sections  42  U.S.C  7401-7642. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(38)  to  read  as 
follows: 

§52.2470  identification  of  pisn. 

*  *  •  *  * 

(cl*  *  * 

(38)  On  January  23, 1989  and  May  14, 
1991  the  Director  of  the  Department  of 
Ecology  submitted  amended  regulations 
as  revisions  to  the  Washington  state 
implementation  plan.  EPA  has  approved 
the  following  as  revisions  to  the 
implementation  plan:  WAC 173-400 
(except  for  -040(1)  (c)  and  (d);  -040(2); 
-040(4);  the  second  paragraph  of 
-040(6);  the  exception  provision  in 
-050(3);  -070(7);  -075;  -115;  -120; 

-131;  -136;  -141;  and  -180)  as  in  effect 
on  March  22, 1991;  the  repeal  of  WAC 
173-403  as  in  effect  on  March  22, 1991; 
WAC  173-405  (except  for -033;  -035; 
-040(l)(b);  -040(l)(c);  -040(3)(b); 
-040(3)(c);  -040(4);  -040(7);  -040(8); 
-040(9);  and  -072(2))  as  in  effect  on 
March  22, 1991;  WAC  173-410  (except 
for -035;  the  exception  provision  in 
-040(3);  and  -040(5))  as  in  effect  on 
March  22, 1991;  WAC  173-415  (except 
for  -020(1);  -020(2);  -030(1);  -030(3)(b); 
-040;  and  -060(1)  (a),  (b),  and  (d))  as  in 
effect  on  March  22, 1991;  WAC  173-425 
as  in  effect  on  October  18, 1990;  WAC 
173-430  as  in  effect  on  October  18, 

1990;  WAC  173-433  as  in  effect  on 
October  18, 1990;  WAC  173-434  (except 
for  -110,  -120,  and  -130(2))  as  in  effect 
on  October  18. 1990;  WAC  173-435 
(except  for  -070(1));  as  in  effect  on 
January  3, 1989;  WAC  173-440  as  in 
effect  on  October  18, 1990;  WAC  173- 
470  (except  for  -110  and  -150)  as  in 
effect  on  January  3, 1989. 

(i)  Incorporation  by  reference. 

(A)  January  23, 1989  letter  from  the 
Director  of  the  Department  of  Ecology  to 
EPA  Region  10  submitting  amendments 
to  the  Washington  state  implementation 
plan. 

(B)  May  14, 1991  letter  from  the 
Director  of  the  Department  of  Ecology  to 
EPA  Region  10  submitting  amendments 
to  the  Washington  state  implementation 
plan. 


(C)  Washington  Administrative  Code, 
Chapter  173-400  (General  Regulations 
for  Air  Pollution  Sources)  (except  for 
-040(1)  (c)  and  (d).  -040(2),  -040(4),  the 
second  paragraph  of  -040(6),  the 
exception  provision  in  -050(3),  -070(7), 
-075,  -115,  -120,  -131,  -136,  -141,  and 
-180)  as  in  effect  3/22/91;  Washington 
Administrative  Code,  Chapter  173-405 
(Kraft  Pulp  Mills)  (except  for  -033; 

-035;  — 040(l)(b),  (l)(c),  (3)(b),  (3)(c),  and 
(4);  -040  (7),  (8),  and  (9);  and  -072(2)) 
as  in  effect  3/22/91;  Washington 
Administrative  Code  Chapter  173-410 
(Sulfite  Pulping  Mills)  (except  for  035; 
the  exception  provision  in  -040(3);  and 
-040(5))  as  in  effect  3/22/91; 

Washington  Administrative  Code 
Chapter  173-415  (Primary  Aluminum 
Plants)  (except  for -020  (1)  and  (2); 
-030(1);  — 030(3)(b);  -040;  and  -060(1) 
(a),  (b),  and  (d))  as  in  effect  3/22/91; 
Washington  Administrative  Code 
Chapter  173-425  (Open  Burning)  as  in 
effect  10/18/90;  Washington 
Administrative  Code  Chapter  173-430 
(Burning  of  Field  and  Forage  and  Turf 
Grasses  Grown  for  Seed)  as  in  effect  10/ 
18/90;  Washington  Administrative  Code 
Chapter  173-433  (Solid  Fuel  Burning 
Device  Standards)  as  in  effect  10/18/90; 
Washington  Administrative  Code 
Chapter  173-434  (except  for -110,  -120, 
and  -130(2))  as  in  effect  10/18/90; 
Washington  Administrative  Code 
Chapter  173-435  (Emergency  Episode 
Plan)  (except  for-070(l))  as  in  effect  1/ 
3/89;  Washington  Administrative  Code 
Chapter  173-440  (Sensitive  Areas)  as  in 
effect  10/18/90;  and  Washington 
Administrative  Code  Chapter  173-470 
(Ambient  Air  Quality  Standards  for 
Particulate  Matter)  (except  for  -110  and 
-150)  as  in  effect  1/3/89. 

3.  Section  52.2479  is  revised  to  read 
as  follows: 

§52.2479  Contents  of  the  federally 
approved,  state  submitted  implementation 
plan. 

The  following  sections  of  the 
Washington  State  Implementation  Plan 
for  Compliance  with  Requirements  of 
the  Federal  Clean  Air  Act  (as  adopted 
on  the  dates  indicated)  have  been 
approved  and  are  part  of  the  current 
federally-approved,  state-submitted 
implementation  plan. 

Washington  State  Implementation  Plan  Ah' 
Compliance  With  Requirements  of  the 
Federal  Clean  Air  Act 

WAC  173-400  Genera]  Regulations  for  Air 
Pollution  Sources 

Section  010  Policy  and  purpose  (3/22/91) 
Section  020  Applicability  (3/21/91) 

Section  030  Definitions  (3/21/91) 


Section  040  General  standards  for 

maximum  emissions  (except  -040(l)(c) 
and  (d);  -040(2):  -040(4);  and  the  second 
paragraph  of  -040(6))  (3/22/91) 

Section  050  Emission  standards  for 
combustion  and  incineration  units 
(except  for  the  exception  provision  in 
-050(3))  (3/22/91) 

Section  060  Emission  standards  for  general 
process  units  (3/21/91) 

Section  070  Emission  standards  for  certain 
source  categories  (except  -070(7))  (3/21/ 
91) 

Section  100  Registration  (3/21/91) 

Section  105  Records,  monitoring  and 
reporting  (3/21/91) 

Section  110  New  source  review  (NSR)  (3/ 
21/91) 

Section  151  Retrofit  requirements  for 
visibility  protection  (3/21/91) 

Section  161  Compliance  schedules  (3/21/ 

91) 

Section  171  Public  involvement  (3/21/91) 
Section  190  Requirements  for 
nonattainment  areas  (3/21/91) 

Section  200  Creditable  stack  height  and 
dispersion  techniques  (3/21/91) 

Section  205  Adjustment  for  atmospheric 
conditions  (3/21/91) 

Section  210  Emission  requirements  for 
prior  jurisdictions  (3/21/91) 

Section  220  Requirements  for  board 
members  (3/21/91) 

Section  230  Regulatory  actions  (3/21/91) 
Section  240  Criminal  penalties  (3/21/91) 
Section  250  Appeals  (3/21/91) 

Section  260  Conflict  of  interest  (3/21/91) 

WAC  173-402  Civil  Sanctions  Under 
Washington  Clean  Air  Act  (6/24/90) 

WAC  173-405  Kraft  Pulp  Mills 

Section  012  Statement  of  purpose  (3/21/91) 
Section  021  Definitions  (3/21/91) 

Section  040  Emission  standards  (except 
-040(l)(b),  -040(1 )(c),  -040(3)(b), 
-040(3)(c),  -040(4),  -040(7),  -040(8),  and 
-040(9))  (3/21/91) 

Section  045  Creditable  stack  height  and 
dispersion  techniques  (3/21/91) 

Section  061  More  restrictive  emission 
standards  (3/21/91) 

Section  072  Monitoring  requirements 
(except  -072(2))  (3/21/91) 

Section  077  Report  of  startup,  shutdown, 
breakdown  or  upset  conditions  (3/21/91) 
Section  078  Emission  inventory  (3/21/91) 
Section  086  New  source  review  (NSR)  (3/ 
21/91) 

Section  087  Prevention  of  significant 
deterioration  (PSD)  (3/21/91) 

Section  091  Special  studies  (3/21/91) 

WAC  173-410  Sulfite  Pulping  Mills 

Section  012  Statement  of  purpose  (3/21/91) 
Section  021  Definitions  (3/21/91) 

Section  040  Emission  standards  (except  for 
the  exception  provision  in  -040(3)  and 
-040(5))  (3/21/91) 

Section  045  Creditable  stack  height  and 
dispersion  techniques  (3/21/91) 

Section  062  Monitoring  requirements  (3/21/ 
91) 

Section  067  Report  of  startup,  shutdown, 
breakdown  or  upset  conditions  (3/21/91) 
Section  071  Emission  inventory  (3/21/91) 
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Section  086  New  source  review  (NSR)  (3/ 
21/91) 

Section  087  Prevention  of  significant 
deterioration  (PSD)  (3/21/91) 

Section  100  Special  studies  (3/21/91) 

WAC 173-415  Primary  Aluminum  Plants 

Section  010  Statement  of  purpose  (3/21/91) 
Section  020  Definitions  (except  -020(1)  and 
(2))  (3/21/91) 

Section  030  Emission  standards  (except 
-030(1)  and  -030(3)(b))  (3/21/91) 

Section  045  Creditable  stack  height  and 
dispersion  techniques  (3/21/91) 

Section  050  New  source  review  (NSR)  (3/ 
21/91) 

Section  051  Prevention  of  significant 
deterioration  (PSD)  (3/21/91) 

Section  060  Monitoring  and  reporting 

(except -060(1 )(a),  (b)  and  (d))  (3/21/91) 
Section  070  Report  of  startup,  shutdown, 
breakdown  or  upset  conditions  (3/21/91) 
Section  080  Emission  inventory  (3/21/91) 

WAC  173-420  State  Jurisdiction  Over 
Motor  Vehicles  (3/29/77) 

WAC  173-422  Motor  Vehicle  Emission 
Inspection  (12/31/81) 

WAC  173-425  Open  Burning 

Section  010  Purpose  (10/18/90) 

Section  020  Applicability  (10/18/90) 

Section  030  Definitions  (10/18/90) 

Section  036  Curtailment  during  episodes  or 
impaired  air  quality  (10/18/90) 

Section  045  Prohibited  materials  (10/18/90) 
Section  055  Exceptions  (10/18/90) 

Section  065  Residential  open  burning  (10/ 
18/90) 

Section  075  Commercial  open  burning  (10/ 
18/90) 

Section  085  Agricultural  open  burning  (10/ 
18/90) 

Section  095  No  bum  area  designation  (10/ 
18/90) 

Section  100  Delegation  of  agricultural  open 
burning  program  (10/18/90) 

Section  115  Land  clearing  project  (10/18/ 

90) 

Section  120  Department  of  natural 

resources — smoke  management  plan  (10/ 
18/90) 

Section  130  Notice  of  violation  (10/18/90) 
Section  140  Remedies  (10/18/90) 

WAC  173-430  Buring  of  Field  and  Forage 
and  Turf  Grasses  Grown  for  Seed 

Section  010  Purpose  (10/18/90) 

Section  020  Definitions  (10/18/90) 

Section  030  Permits,  conditions  and 
restrictions  (10/18/90) 

Section  040  Mobile  field  burners  (10/18/90) 
Section  050  Other  approvals  (10/18/90) 
Section  060  Study  of  alternatives  (10/18/90) 
Section  070  Fees  (10/18/90) 

Section  080  Certification  of  alternatives  (10/ 
18/90) 

WAC  173-433  Solid  Fuel  Burning  Device 
Standards 

Section  010  Purpose  (10/18/90) 

Section  020  Applicability  (10/18/90) 
Section  030  Definitions  (10/18/90) 

Section  100  Emission  performance 
standards  (10/18/90) 

Section  110  Opacity  standards  (10/18/90) 


Section  120  Prohibited  fuel  types  (10/18/ 

90) 

Section  130  General  emission  standards 
(10/18/90) 

Section  150  Curtailment  (10/18/90) 

Section  170  Retail  sales  fee  (10/18/90) 

Section  200  Regulatory  actions  and  penalties 
(10/18/90) 

WAC  173-434  Solid  Waste  Incinerator 
Facilities 

Section  010  Purpose  (10/18/90) 

Section  020  Applicability  (10/18/90) 

Section  030  Definitions  (10/18/90) 

Section  050  New  source  review  (NSR)  (10/ 
18/90) 

Section  070  Prevention  of  significant 
deterioration  (PSD)  (10/18/90) 

Section  090  Operation  and  maintenance 
plan  (10/18/90) 

Section  100  Requirement  for  BACT  (10/18/ 
90) 

Section  130  Emission  standards  (except 
-130(2))  (10/18/90) 

Section  160  Design  and  operation  (10/18/ 

90) 

Section  170  Monitoring  and  reporting  (10/ 
18/90) 

Section  190  Changes  in  operation  (10/18/ 

90) 

Section  200  Emission  inventory  (10/18/90) 
Section  210  Special  studies  (10/18/90) 

WAC  173-435  Emergency  Episode  Plan 

Section  010  Purpose  (1/3/89) 

Section  015  Significant  harm  levels  (1/3/89) 
Section  020  Definitions  (1/3/89) 

Section  030  Episode  stage  criteria  (1/3/89) 
Section  040  Source  emission  reduction 
plans  (1/3/89) 

Section  050  Action  procedures  (1/3/89) 
Section  060  Enforcement  (1/3/89) 

Section  070  Sampling  sites,  equipment  and 
methods  (except  -070(1))  (1/3/89) 

WAC  173-440  Sensitive  Areas 

Section  010  Purpose  (10/18/90) 

Section  020  Applicability  (10/18/90) 

Section  030  Definitions  (10/18/90) 

Section  040  Sensitive  areas  designated  (10/ 
18/90) 

Section  100  Standards  (10/18/90) 

Section  900  Appendix  A — Map  (10/18/90) 

WAC  173-470  Ambient  Air  Quality 
Standards  for  Particulate  Matter 

Section  010  Purpose  (1/3/89) 

Section  020  Applicability  (1/3/89) 

Section  030  Definitions  (1/3/89) 

Section  100  Ambient  air  quality  standards 
(1/3/89) 

Section  160  Reporting  of  data  (1/3/89) 

WAC  173-490  Emission  Standards  and 
Controls  for  Sources  Emitting  Volatile 
Organic  Compounds 

Section  010  Purpose  (8/20/80) 

Section  020  Definitions  (6/29/82) 

Section  025  General  Applicability  (6/29/82) 
Section  030  Registration  and  Reporting  (8/ 
20/80) 

Section  040  Requirements  (6/29/82) 

Section  070  Schedule  of  Control  Dates  (8/ 
20/80) 

Section  071  Alternative  Schedule  of  Control 
Dates  (8/20/80) 

Section  080  Exceptions  (6/29/82) 


Section  090  New  Source  Review  (4/26/79) 
Section  120  Compliance  Schedules  (4/26/ 

79) 

Section  130  Regulatory  Actions  (4/26/79) 
Section  135  Criminal  Penalties  (4/26/79) 
Section  140  Appeals  (4/26/79) 

Section  200  Petroleum  Refinery  Equipment 
Leaks  (8/20/80) 

Section  201  Petroleum  Liquid  Storage  In 
External  Floating  Roof  Tanks  (8/20/80) 
Section  202  Leaks  from  Gasoline  Transport 
Tanks  and  Vapor  Collection  Systems  (8/ 
20/80) 

Section  203  Perchloroethylene  Dry 
Cleaning  Systems  (6/29/82) 

Section  204  Graphic  Arts  Systems  (6/29/82) 
Section  205  Surface  Coating  of 

Miscellaneous  Metal  Parts  and  Products 
(6/29/82) 

Section  207  Surface  Coating  of  Flatwood 
Paneling  (8/20/80) 

Section  208  Aerospace  Assembly  and 

Component  Coating  Operations  (6/29/82) 

WAC  463-39  General  Regulations  for  Air 
Pollution  Sources 

Section  010  Purpose  (7/23/79) 

Section  020  Applicability  (7/23/79) 

Section  030  Definitions  (except  (4),  (7),  (10), 
(24),  (25),  (30).  (35),  (36))  (7/23/79) 
Section  040  General  Standards  for 

Maximum  Permissible  Emissions  (except 
introductory  paragraph)  (7/23/79) 

Section  050  Minimum  Emission  Standards 
for  Combustion  and  Incineration  Sources 
(7/23/79) 

Section  060  Minimum  Emission  Standards 
for  General  Process  Sources  (7/23/79) 
Section  080  Compliance  Schedules  (7/23/ 
79) 

Section  100  Registration  (7/23/79) 

Section  110  New  Source  Review  (except  (1), 
the  first  two  sentences  of  (3)(b),  (3)(c), 
(3)(d),  (3)(e))  (7/23/79) 

Section  120  Monitoring  and  Special  Report 
(7/23/79) 

Section  130  Regulatory  Actions  (7/23/79) 
Section  135  Criminal  Penalties  (7/23/79) 
Section  150  Variance  (7/23/79) 

Section  170  Conflict  of  Interest  (7/23/79) 

Puget  Sound  Air  Pollution  Control 
Authority — Regulation  I 

Article  1  Policy,  Short  Title  &  Definitions 
(except  1.07(s),  1.07(rr)  and  1.07(xx)  (12/ 
74) 

Article  1.07(s)  General  Definitions, 
"Facility”  (10/11/83) 

Article  1.07(rr)  General  Definitions, 
"Source”  (10/11/83) 

Article  1.07(xx)  General  Definitions, 
“Volatile  Organic  Compound”  (10/11/ 
83) 

Article  3  General  Provisions  (12/74) 

Article  6  Notices  of  Construction  and 
Orders  of  Approval  (except  6.07(b)(7) 
and  6.08)  (12/74) 

Article  6.07(b)(7)  Issuance  of  Approval  or 
Order  (10/11/83) 

Article  6.08  Special  Conditions  for  New  Air 
Contaminant  Sources  Which  Will 
Significantly  Impact  A  NonAttainment 
Area  (10/11/83) 

Article  9.02  Outdoor  Fires  (6/13/73) 

Article  9.02A  (6/20/74) 
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Article  9.03  Emission  of  Air  Contaminant: 

Visual  Standard  (1/77) 

Article  9.04  Deposition  of  Particulate 
Matter  (1/77) 

Article  9.05  Incinerator  Burning  (1/77) 
Article  9.06  Refuse  Burning  Equipment: 

Time  Restriction  (1/77) 

Article  9.07(c)  Emission  of  Sulfur  Dioxide 
(8/12/70) 

Article  9.07(d)  Emission  of  Sulfur  Dioxide 
(1/77) 

Article  8J)7(e)  Emission  of  Sulfur  Dioxide 
(1/77) 

Article  9.09  Emission  of  Particulate  Mater 
Weight  Rats  Standard  (1/77) 

Puget  Sound  Air  Pollution  Control 
Authority — Regulation  D 

Article  1  Purpose,  Policy,  Short  Title  and 
Definitions  (except  1.02}  (4/8/82) 

Article  1,  Section  1.02  Policy  (12/13/84) 
Article  2  Volatile  Organic  Compound 
Emission  Standards  Group  1  (except 
2.13)  (4/8/82) 

Article  2,  Section  2.13  Schedule  of  Control 
Dates  (12/13/84) 

Article  3  Volatile  Organic  Compound 
Emission  Standards — Group  2  (except 
3.11)  (4/8/82) 

Article  3.  Section  3.11  Schedule  of 
Compliance  Dates  (12/13/84) 

Article  4  General  Provisions  (except  4.02) 
(4/8/82) 

Article  4,  Section  4.02  Scope,  Registration, 
Reporting  and  Notice  of  Construction 
(12/13/84) 

North  wrest  Air  Pollution  Authority — 
Regulations 

Section  455.11  Particulate  Matter  Standard 
(8/9/78) 

Spokane  County  Air  Pollution  Control 
Authority — Regulation  II 

Article  IV.  Section  4.01  Particulate 

Emissions— Grain  Loading  Restrictions 
(1/6/75) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  92-27;  Notice  2] 

RIN  2127-AE41 

Federal  Motor  Vshicle  Safety 
Standards;  Wheal  Nuts,  Wheal  Discs, 
and  Hub  Caps 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule,  NHTSA 
amends  Federal  Motor  Vehicle  Safety 
Standard  No.  211  Wheel  Nuts,  Wheel 
Discs,  and  Hub  Caps  to  relax  the  current 
prohibition  against  all  wheel  nuts, 


wheel  discs,  and  hub  cape  with  winged 
protections.  As  amended,  the  standard 
will  permit  winged  wheel  nuts,  wheel 
discs,  and  hub  caps,  if,  whan  those 
items  are  installed  an  a  wheel  rim,  the 
projections  do  not  extend  beyond  the 
side  of  the  wheel  rim.  Pedestrian  or 
cyclist  safety  will  not  be  compromised 
by  this  change. 

DATES:  This  final  rule  is  effective 
February  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  Gill,  Office  of  Vehicle 
Safety  Standards,  NRM-12,  room  5320, 
NHTSA,  400  Seventh  Street,  SW„ 
Washington,  DC  20590.  Ms.  Gill’s 
telephone  number  is  (202)  366-6651. 

SUPPLEMENTARY  MFORMAHON: 

Background 

Standard  No.  211,  Wheel  Nuts,  Wheel 
Discs,  and  Hub  Caps  (49  CFR  571.211) 
was  issued  in  1967  (32  FR  2408)  as  one 
of  the  initial  Federal  Motor  Vehicle 
Safety  Standards.  Standard  No.  211 
applies  to  motor  vehicles  and  motor 
vehicle  equipment.  The  Standard 
currently  prohibits  wheel  nuts,  wheel 
discs,  and  hub  caps  that  incorporate 
“winged  projections”  (for  the  sake  of 
brevity  and  simplicity,  all  three  are 
generically  referred  to  hereafter  as 
“winged  hub  caps”).  This  prohibition 
applies  to  all  winged  hub  caps, 
regardless  of  the  size  of  the  winged 
projections,  and  regardless  of  how  far 
outward  they  jut  when  the  hub  cap  is 
installed  on  any  wheel  rim  on  which  it 
is  or  can  be  mounted. 

By  petition  dated  September  3, 1991, 
Consolidated  International  Automotive, 
Inc.,  Dayton  Wheel  Products,  and 
Gorilla  Automotive  Products 
(petitioners)  petitioned  the  agency  to 
amend  Standard  No.  211.  Petitioners 
sought  an  amendment  that  would 
permit  the  manufacture  and  installation 
of  some  types  of  hub  caps.  Petitioners 
asserted  that  the  record  contained  no 
evidence  substantiating  any  safety 
related  hazards  associated  with  the  hub 
caps  regulated  by  Standard  No.  211.  To 
bolster  this  position,  petitioners 
enclosed  the  results  of  a  survey  of 
automotive  parts  wholesale  and  retail 
establishments.  The  survey  showed  no 
reports  of  injuries  resulting  from  winged 
hub  caps.  (The  results  of  this  survey  are 
in  NHTSA  Docket  No.  92-27;  Notice  1.) 
Petitioners  further  stated  that  the  agency 
provided  no  guidance  as  to  what 
constitutes  a  “winged  projection,”  and 
that  it  is  therefore  difficult  to  discern 
what  types  of  equipment  are  prohibited 
by  the  standard.  Petitioners  petitioned 
for  Standard  No.  211  to  be  amended  so 
that  it  does  not  prohibit  the  manufacture 
and  installation  of  hub  caps  with 


“winged  projections”  that,  when 
installed,  "do  not  extend  beyond  the 
outermost  plane  of  the  wheel.”  On 
December  2, 1991,  NHTSA  granted  the 
petitioners’  petition  for  rulemaking. 

Notice  of  Proposed  Rulemaking 

On  June  ft,  1992,  NHTSA 
implemented  the  grant  of  rulemaking  by 
publishing  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (57  FR 
24207)  proposing  to  amend  Standard 
No.  211  to  permit  hub  caps 
incorporating  "winged  projections” 
that,  when  installed,  do  not  "extend 
beyond  the  plane  that  is  tangent  to  the 
outboard  edge  of  the  wheel  rim  *  *  *” 
Before  issuing  the  proposal,  the  agency 
reexamined  the  safety  need  to  prohibit 
winged  hub  caps.  In  doing  so,  the 
agency  examined  available  information 
provided  by  the  petitioners  and  by  other 
sources.  This  review  by  NHTSA  was 
summarized  in  the  NPRM. 

In  the  NPRM,  the  agency  described 
the  accident  data  sources  it  reviewed  to 
determine  the  extent  of  injuries 
involving  winged  hub  caps.  Pedestrians, 
motorcyclists,  and  bicyclists  are 
potentially  at  risk  from  injuries  resulting 
from  contact  with  winged  hub  caps.  The 
agency’s  analysis  was  based  on  a  review 
of  accident  data  files  from  the 
Pedestrian  Injury  Causation  Study 
(PICS),  the  National  Accident  Sampling 
Systems  (NASS),  and  complaints  to 
NHTSA’s  Office  of  Defects  Investigation. 
The  data  examined  by  NHTSA  indicated 
that,  since  1979,  significant  injury  has 
not  been  caused  to  pedestrians  or 
cyclists  as  a  result  of  accidental  contact 
with  wheels  or  hub  caps.  Based  on  this, 
the  agency  tentatively  concluded  that 
safety  would  not  be  compromised  by 
amending  Standard  No.  211  so  that  it 
permits  winged  hub  caps  if,  when  the 
winged  hub  caps  are  installed  on  a 
wheel  rim,  the  winged  projections  do 
not  extend  outward  beyond  the  plane 
tangent  to  the  outside  of  that  wheel  rim. 

Public  Comments  to  the  NPRM 

In  response  to  the  NPRM,  the  agency 
received  twenty  eight  public  comments. 
The  agency  received  separate  comments 
from  two  automobile  manufacturers, 
and  a  comment  from  counsel  for  the 
petitioners.  The  other  comments  were 
from  automotive  parts  wholesale  and 
retail  establishments.  All  these 
commenters  supported  the  proposed 
amendment  to  Standard  No.  211.  The 
majority  of  the  commenters  stated  that 
they  were  not  aware  of  any  instances  in 
which  accidental  contact  with  a  winged 
projection  on  a  hub  cap,  resulted  in  an 
injury.  None  of  the  twenty  eight 
commenters  opposed  any  aspect  of  the 
NPRM. 
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Commenters  raised  the  following 
additional  issues.  On  behalf  of  the 
petitioners,  John  Russell  Deane  m.  Esq., 
asked  whether  the  phrase  “(A]s 
installed  on  any  physically  compatible 
combination  of  axle  and  wheel  rim 
*  *  *”  used  in  the  regulatory  text  of  the 
NPRM  under  “S4  Requirements,”  could 
be  further  clarified.  Mr.  Deane  stated 
that  the  petitioners’  understanding  was 
that  the  language  is  not  intended  as  a 
limitation  beyond  that  requiring  that  the 
“knock -off”  hub  be  used  only  on  axle 
and  wheel  equipment  where  the 
equipment  design  allows  for  such  use. 

Mr.  Deane  s  understanding  is  correct. 
The  agency’s  intent  was  to  prohibit 
winged  hub  caps  only  if,  when  the  hub 
cap  is  installed  on  any  wheel  rim/axle 
combination  on  which  the  hub  cap  fits, 
the  projections  extend  beyond  the  plane 
described  in  S4.  NHTSA  chose  the 
language  “physically  compatible” 
instead  of  “designed  to  fit”  to 
emphasize  that  manufacturers  must  take 
into  consideration  not  only  the  specific 
wheel  rim/axle  combination  (s)  on 
which  the  hub  cap  was  envisioned  or 
intended  to  be  used,  but  also  any  other 
combinations  that  the  hub  cap  can  fit. 

An  importer  of  specialty  British  motor 
vehicle  equipment  asked  whether  new 
replacement  equipment  with  winged 
projections  for  pre-standard  (i.e.,  pre- 
1967)  vehicles  are  prohibited  from  being 
imported  into  the  United  States.  The 
agency  notes  that  this  issue  was 
addressed  in  the  NPRM.  However,  since 
it  is  an  important  point,  it  will  once 
again  be  addressed.  Standard  No.  211 
has,  horn  its  issuance,  been  an 
equipment  standard  as  well  as  a  vehicle 
standard.  Further,  the  application  of  the 
equipment  requirements  in  Standard 
No.  211  is  not  limited  to  replacement 
equipment,  for  vehicles  manufactured  on 
or  after  the  effective  date  of  the 
standard,  January  1, 1968.  Therefore, 
since  January  1, 1968,  the  prohibition 
against  winged  hub  caps  has  applied  to 
all  replacement  winged  hub  caps 
manufactured  on  or  after  that  date,  even 
if  they  are  designed  to  be  placed  on 
motor  vehicles  that  were  manufactured 
before  that  date. 

Since  none  of  the  public  comments 
raised  concerns  about  a  potential  for 
pedestrian  and  cyclist  injuries  to 
increase  if  winged  hub  caps  were 
permitted  to  extend  beyond  the  plane 
tangent  to  the  wheel  rim,  the  agency 
adopts  as  final  its  tentative  conclusion 
that  safety  wouid  not  be  compromised 
by  amending  Standard  No.  211  Based 
on  the  foregoing,  the  agencv  is  adopting 
the  proposed  amendments  to  Standard 
No  211  without  change 


Effective  Date 

This  final  rule  relieves  a  restriction  in 
Standard  No.  211.  In  the  NPRM,  the 
agency  proposed  that  since  the  rule 
would  relieve  a  restriction,  the  rule,  if 
made  final,  would  take  effect  30  days 
after  publication  in  the  Federal 
Register.  Only  one  commenter 
addressed  the  issue  of  the  effective  date. 
That  commenter  supported  an  effective 
date  30  days  after  publication  of  the 
final  rule. 

Accordingly,  since  this  notice 
permits,  but  does  not  require, 
redesigned  hub  caps,  the  agency  has 
concluded  that  the  amendments  made 
by  this  notice  should  be  effective  sooner 
than  180  days  after  the  issuance  of  this 
rule.  Therefore,  the  agency  finds  for 
good  cause  that  the  amendments  should 
become  effective  30  days  after  it  is 
published. 

This  final  rule  would  not  have  a 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  1 2291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  agency  has  analyzed  the 
economic  and  other  effects  of  this 
proposal  and  determined  that  they  are 
neither  “major”  within  the  meaning  of 
Executive  Order  12291  nor  "significant” 
within  the  meaning  of  the  Department 
of  Transportation’s  regulatory  policies 
and  procedures.  This  final  rule  would 
impose  no  additional  requirements,  but 
would  permit  manufacturers  greater 
design  flexibility  by  relieving  a 
restriction.  Further,  any  cost  impacts 
would  be  so  slight  that  they  cannot  be 
quantified.  Since  die  effects  of  this  final 
rule  would  be  so  minimal,  a  full 
regulatory  evaluation  is  not  required. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  final  rule  on  small 
entities.  Based  on  this  evaluation,  I 


certify  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  final  rule  will  have  a  small 
beneficial  effect  on  small  manufacturers 
and  dealers  of  motor  vehicle  equipment 
by  relieving  restrictions  on  the  sale  of 
certain  winged  hub  caps.  It  will  not 
affect  the  cost  of  producing  or 
purchasing  hub  caps.  Accordingly,  a 
final  regulatory  flexibility  analysis  has 
not  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  agency  has  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  era  Federalism  Assessment. 

4.  National  Environmental  Policy  Act 

The  agency  also  has  analyzed  this  rule 
for  the  purpose  of  the  National 
Environmental  Policy  Act,  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is.  amended  as  set  forth 
below: 

PART  571 — [AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U  S.C.  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  57t,211  is  amended  as 
follows: 

a.  Paragraph  53  is  revised  to  read  as 
follows: 

{571.211  Standard  No.  211;  Wheel  nuts, 
wheat  discs,  ana  hub  ceps. 
***** 

S3.  Definitions. 

53.1  Wheel  nut  means  an  exposed 
nut  that  is  mounted  at  the  center  or  hub 
of  a  wheel.  It  does  not  include  any  of 
the  ordinary  small  hexagonal  nuts  that 
secure  a  wheel  to  an  axle,  and  that  are 
normally  covered  by  a  hub  cap  or  wheel 
disc. 

53.2  Winged  projection  means  any 
exposed  cantilevered  appendage  that 
projects  radially  from  a  wheel  nut, 
wheel  disc  or  hub  cap  and  that  typically 
has  front,  edge,  and/or  rear  surfaces 
which  are  not  in  contact  with  the  wheel 
when  the  wheel  nut,  wheel  cover  or  hub 
cap  is  installed  on  the  axle.  Figure  1 
shows  an  example  of  a  “winged 
projection.” 


Wheel  Cover  or 
Hub  Cap' 


Side  View 


ICTION  OF  WINGED  PROJECTION 
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S4.  Requirements.  As  installed  on  any 
physically  compatible  combination  of 
axle  and  wheel  rim,  wheel  nuts,  wheel 
discs,  and  hub  caps  for  use  on  passenger 
cars  and  multipurpose  passenger 
vehicles  shall  not  incorporate  winged 
projections  that  extend  beyond  the 
plane  that  is  tangent  to  the  outboard 
edge  of  the  wheel  rim  at  all  points 
around  its  circumference.  Figure  2 
shows  that  plane. 

c.  The  paragraph  entitled  "NOTE”  at 
the  end  of  Standard  No.  211  is  removed. 

d.  Figures  1  and  2  are  added  at  the 
end  of  Standard  No.  211. 

Issued  on  January  11, 1993. 

Marion  C.  Blakey, 

Administrator. 

(FR  Doc.  93-1004  Filed  1-14-93;  8:45  amj 
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49  CFR  Part  571 
[Docket  No.  90-05;  Notice  4] 

RIN  2127-AD51 

Federal  Motor  Vehicle  Safety 
Standards;  School  Bus  Passenger 
Seating  and  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
Standard  No.  222,  School  Bus  Passenger 
Seating  and  Crash  Protection.  School 
buses  designed  (on  a  voluntary  basis  or 
pursuant  to  a  legal  requirement  other 
than  one  issued  by  this  agency)  to 
transport  persons  in  wheelchairs  will  be 
required  to  be  equipped  with 
wheelchair  securement  devices  and 
occupant  restraint  systems  meeting 
specified  performance  requirements. 
Among  the  performance  requirements 
are  ones  regarding  location  and 
minimum  strength  for  the  anchorages  of 
those  devices  and  systems  and  ones 
regarding  minimum  strength  of  the 
devices  end  systems  themselves. 

This  amendment  will  complement 
existing  provisions  in  Standard  No.  222 
specifying  occupant  protection 
requirements  for  school  bus  passenger 
seating  and  restraining  barriers.  This 
amendment  will  provide  a  level  of 
occupant  protection  for  students  in 
wheelchairs  as  comparable  to  that 
currently  provided  to  persons  able  to 
use  standard  bench  seats  as  is 
practicable.  In  addition,  this 
amendment  will  prevent  potential 
injuries  to  all  occupants  that  could  be 
caused  by  an  inadequately  secured 
wheelchair. 

DATES:  The  amendments  made  in  this 
rule  are  effective  January  17, 1994. 


Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  no  later 
than  February  16, 1993. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  (Docket  Room 
hours  are  9:30  a.m.-4  p.m.,  Monday 
through  Friday.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R.  Hott,  NRM-15,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 

DC  20590.  Telephone:  (202)  366-0247. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  motor  vehicle  safety  standard 
No.  222,  School  Bus  Passenger  Seating 
and  Crash  Protection,  specifies 
occupant  protection  requirements  for 
school  bus  passenger  seating  and 
restraining  barriers.  The  requirements, 
which  apply  to  each  "school  bus 
passenger  seat,”  include  limits  on  the 
fore  and  aft  spacing  between  adjacent 
rows  of  seats  in  order  to  keep  students 
compartmentalized  or  contained  within 
their  immediate  seating  area  during  a 
crash.  The  term  “school  bus  passenger 
seat”  is  defined  in  S4  of  the  standard  as 
"a  seat  in  a  school  bus,  other  than  the 
driver’s  seat  or  a  seat  installed  to 
accommodate  handicapped  or 
convalescent  passengers  as  evidenced 
by  orientation  of  the  seat  in  a  direction 
that  is  more  than  45  degrees  to  the  left 
or  right  of  the  longitudinal  centerline  of 
the  vehicle.” 

In  July  1989,  Mr.  Lyle  Stephens  and 
Ms.  Debra  Simms  filed  a  discrimination 
complaint  with  the  U.S.  Department  of 
Transportation  concerning  seating  for 
students  with  disabilities  on  school 
buses.  They  alleged  that  the  Department 
had  violated  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
by  failing  to  establish  "school  bus 
passenger  seating  or  crash  protection 
requirements  for  handicapped  students 
who  use  wheelchairs  or  require  devices 
other  than  the  traditional  school  bus 
passenger  seat  while  being  transported.” 
Since  the  plaintiffs  indicated  that  the 
relief  they  sought  was  rulemaking,  the 
agency  treated  the  Stephens/Simms 
complaint  as  a  petition  for  rulemaking 
and  published  a  Federal  Register  notice 
granting  their  petition  (55  FR  7346, 
March  1, 1990). 

Shortly  thereafter,  the  agency 
published  a  notice  (55  FR  21891;  May 
30, 1990)  announcing  the  availability  of 
a  study  ("Wheelchair  and  Occupant 


Restraint  on  School  Buses,”  DOT— HS- 
807-570,  May  1990)  on  the  state-of-the- 
art  in  wheelchair  securement  and 
occupant  restraints  on  school  buses.  The 
notice  requested  comments  on  this 
report,  as  well  as  any  other  comments 
relating  to  the  pending  rulemaking  to 
amend  Standard  No.  222  to  establish 
requirements  for  school  bus  seating  for 
students  with  disabilities. 

On  September  24, 1991,  based  upon 
comments  received  in  response  to  the 
May  30  notice,  NHTSA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  to  amend  Standard  No.  222  to 
require  that  school  buses  designed  (on 
a  voluntary  basis  or  pursuant  to  a  legal 
requirement  other  than  one  issued  by 
this  agency)  to  transport  persons  in 
wheelchairs  have  wheelchair 
securement  devices  and  occupant 
restraint  systems  meeting  specified 
performance  requirements  (56  FR 
48140).  The  NPRM  proposed  minimum 
strength  and  location  requirements  for 
the  anchorages  for  securement  devices/ 
restraint  systems,  and  minimum 
strength  requirements  for  the 
securement  devices/restraint  systems 
themselves.  The  NPRM  also  proposed 
that  all  wheelchair  locations  would  be 
forward-facing. 

In  response  to  the  NPRM,  NHTSA 
received  52  comments  from  a  variety  of 
sources,  including  school  districts, 
school  bus  and  transportation 
contractors,  state  organizations,  national 
and  state  associations,  vehicle  and 
equipment  manufacturers,  researchers, 
and  private  individuals.  All  but  a  few  of 
the  comments  supported  the  concept  of 
establishing  requirements  in  Standard 
No.  222  for  wheelchair  securement 
devices/occupant  protection  systems. 
The  opinions  of  the  commenters  did 
differ,  however,  on  a  number  of  the 
issues  and  questions  raised  in  the 
NPRM.  All  of  these  comments  were 
considered  while  formulating  this  final 
rule,  and  the  most  significant  comments 
are  addressed  below.  In  general,  the 
preamble  uses  the  same  organization  as 
the  NPRM's  preamble,  to  aid  the  reader 
in  comparing  the  two  documents.  Issues 
not  discussed  in  the  NPRM’s  preamble 
are  discussed  at  the  end  of  this 
preamble. 

Issues 

J.  Whether  To  Require  Each  School  Bus 
To  Have  a  Wheelchair  Securement 
Location 

The  NPRM  specifically  did  not 
propose  that  all  school  buses  be 
designed  to  transport  at  least  one  person 
in  a  wheelchair.  The  agency  believed 
that  decisions  on  how  many  school 
buses  should  be  configured  to  carry 
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students  in  wheelchairs  are  most  easily 
and  accurately  made  by  local  school 
districts  based  on  the  particular  number 
of  children  with  disabilities  whom  they 
have  the  responsibility  to  transport. 

No  commenter  objected  to  this 
position.  The  agency  has  decided  to 
maintain  the  position  it  took  in  the 
NPRM  and  apply  the  requirements  of 
the  final  rule  to  only  those  new  school 
buses  designed  with  one  or  more 
locations  for  transporting  a  person 
seated  in  a  wheelchair. 

2.  System  Versus  Component  Test 
Requirements 

The  NPRM  discussed  the  agency’s 
rationale  for  proposing  static 
performance  requirements  for  the 
various  components  of  wheelchair 
securement  de vices/ occupant  restraint 
systems,  instead  of  specifying  foil  scale 
testing  of  the  securement  devices/ 
restraint  systems  using  test  dummies. 
The  NPRM  also  specifically  asked 
whether  there  was  “any  existing 
information  which  indicates  that 
conducting  dynamic  tests  using 
wheelchairs  and  test  dummies,  as 
opposed  to  the  proposed  component 
tests,  would  result  in  safer  wheelchair 
securement  and  occupant  restraint 
devices?” 

A  number  of  cammenters  objected  to 
the  agency’s  tentative  decision  to  test 
only  the  securement  devices/restraint 
systems  at  the  component  level.  These 
commenters  believed  that  a  dynamic 
test  would  more  closely  resemble  real- 
world  situations  and  would  be  a  more 
severe  test  of  the  system  than  the 
component  test  proposed  in  the  NPRM. 
In  addition,  commenters  believed  that 
agreement  among  the  various  national 
and  international  organizations  that  are 
developing  dynamic  test  requirements 
would  occur  in  the  near  future. 

A  number  of  other  commenters 
s  believed  that  a  dynamic  test  procedure 
was  appropriate,  but  recognized  that  it 
may  not  be  possible  to  adopt  one  at  the 
current  time.  Accordingly,  these 
commenters  suggested  that  NHTSA 
establish  a  schedule  for  completing  the 
work  necessary  to  develop  dynamic  test 
requirements  for  wheelchair  securement 
devices/occupant  restraint  systems  and, 
in  most  instances,  for  the  wheelchairs 
themselves.  Many  of  these  commenters 
1  recognized  the  ongoing  national  and 
international  activities  to  develop 
standards  for  wheelchairs  and 
wheelchair  securement  devices/ 
occupant  restraint  systems. 

Several  commenters  expressed 
support  for  static  tests  of  wheelchair 
securement  devices/occupant  restraint 
systems  and  their  anchorages.  A  few 


commenters  supported  the  use  of  both 
static  and  dynamic  tests. 

The  NRPM  listed  six  reasons  why  the 
agency  was  not  proposing  dynamic  test 
requirements  for  wheelchair  securement 
devices  and  occupant  restraint  systems. 
These  reasons  involved  the  need  to: 

1.  Develop  an  appropriate  test  dummy; 

2.  Identify  injury  tolerance  levels  for  the 
disabled; 

3.  Establish  test  conditions; 

4.  Select  a  “standard”  or  surrogate 
wheelchair; 

5.  Establish  procedures  for  placing  the 
wheelchair  and  the  test  dummy  in  an 
effective  test  condition;  and 

6.  Develop  an  appropriate  test  buck  to 
represent  a  portion  of  the  school  bus 
body  for  securement  of  anchorages. 
Only  the  University  of  Michigan, 

Transportation  Research  Institute 
(UM'i'Kl)  provided  technical  comments 
on  these  reasons.  UMTRI  believed  that 
the  “first  two  reasons  are  irrelevant  and 
miss  the  point  of  the  system  dynamic 
test  which  is  primarily  to  conduct  a 
systems  strength  test  using  dynamic  test 
conditions  which  are  known  to  produce 
failures  in  components  at  much  lower 
loads  than  in  static  tests.”  UMTRI  stated 
that  the  purpose  of  the  test  dummy  is  to 
“generate  forces  that  may  be  expected 
from  a  human  occupant,  rather  than  as 
an  injury-sensing  tool.”  Accordingly,  it 
does  not  believe  a  special  dummy  is 
needed  to  represent  a  disabled  person 
and  there  is  no  need  for  injury  criteria. 

It  believed  dummy  excursion  is  an 
acceptable  measurement  for  potential 
injury.  Dummy  excursion  is  currently 
one  of  the  criteria  used  to  measure 
compliance  with  Standard  No.  213, 
Child  Restraint  Systems. 

With  respect  to  reasons  3  through  6, 
UMTRI  suggested  “that  consensus  and 
answers  to  these  issues  are  close  at  hand 
or  already  available.”  It  cited  the 
acceptance  of  rigid  floors  and  anchorage 
points  and  a  surrogate  wheelchair  by 
such  organizations  as  the  Society  of 
Automotive  Engineers  (SAE),  the 
International  Standards  Organization 
(ISO),  and  the  Canadian  Standards 
Associations  (CSA),  as  evidence  that 
“the  implementation  of  a  dynamic  test 
is  closer  at  hand  than  had  been  thought 
and  that  current  standards-writing 
efforts  could  be  expedited  by  the 
NHTSA’s  sponsorship  of  some  needed 
testing  and  other  support  work.” 

After  considering  the  above 
comments,  the  agency  again  concludes 
that  it  is  not  feasible  to  issue  a  Federal 
requirement  for  dynamic  testing  of 
wheelchair  securement  devices  and 
occupant  restraint  systems  at  this  time. 
The  reasons  given  in  the  NPRM  for  not 
proposing  dynamic  tests  for  wheelchair 


securement  devices  and  occupant 
restraint  systems  remain  valid.  Only  one 
commenter,  UMTRI,  provided  any 
technical  information  that  directly 
addressed  the  reasons  listed  in  the 
NPRM.  The  other  commenters 
expressed  their  opinions,  but  did  not 
provide  supporting  data  or  information. 
The  comments  of  UMTRI,  with  respect 
to  the  technical  reasons  why  the  agency 
did  not  propose  a  dynamic  tort,  note 
that  there  are  still  a  number  of  issues 
concerning  dynamic  testing  which  have 
not  been  resolved  by  the  national  and 
international  organizations  attempting 
to  resolve  die  problems.  The  details  of 
the  test  conditions,  tort  equipment,  and 
performance  criteria  have  been  Studied 
by  experts  for  a  number  of  years,  and  as 
noted  by  some  of  the  commenters,  it 
may  take  a  few  more  years  to  resolve  all 
of  the  issues.  NHTSA  does  not  believe 
it  can  resolve  those  issues  before  the 
national  and  international  communities 
can  reach  agreement. 

The  Agency  also  notes  diet  this  final 
rule  is  intended  to  provide  wheelchair 
occupants  in  school  buses  with  a  level 
of  occupant  protection  equivalent  to 
that  which  is  mandated  by  Standard  No. 
222  for  able-bodied  students.  Standard 
No.  222  currently  provides  occupant 
crash  protection  to  students  sitting  in 
conventional  school  bus  seats  in  school 
buses  over  10,000  pounds  GVWR 
through  the  use  of  strong,  well- 
anchored,  high-backed,  evenly  spaced 
seats  that  are  subject  to  static  tests  to 
ensure  their  compliance  with  the 
standard.  For  school  buses  weighing 
10,000  pounds  GVWR  or  less,  FMVSS 
No.  222  also  requires  the 
compartmentalized  seating  as  well  as 
safety  belts,  all  of  which  are  subjected 
to  static  tests.  The  agency  believes  that 
it  is  appropriate  to  specify  static  testing 
for  wheelchair  securement  devices  and 
occupant  restraint  systems  since  static 
tests  are  already  specified  for  other 
school  bus  passenger  seating  locations. 

Accordingly,  the  final  rule  includes 
only  static  test  requirements  for  the 
wheelchair  securement  devices/ 
occupant  restraint  systems  and  their 
anchorages.  However,  the  agency 
intends  to  monitor  the  on-going 
activities  of  the  national  and 
international  organizations  interested  in 
the  transportation  safety  of  the  disabled. 

3.  Performance  Criteria 

The  NPRM  proposed  requiring  the 
wheelchair  securement  devices  and 
occupant  restraint  systems  to  meet  the 
requirements  of  Standard  No.  209,  Seat 
belt  assemblies.  The  NPRM  also 
proposed  a  floor  strength  requirement  of 
3,000  pounds  for  the  anchorages  (6,000 
pounds  if  the  securement  devices  and 
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restraint  systems  share  a  common 
anchorage),  as  well  as  specific  force 
application  angles.  The  NPRM  also 
requested  comment  on  whether  there 
was  room  inside  a  bus  to  pull  on  the 
securement  and  restraint  anchorages 
with  forces  and  at  the  angles  proposed. 

No  comroenter  objected  to  the 
proposed  requirements  for  the 
securement  devices  and  restraint 
systems  or  to  the  proposed  anchorage 
strength  requirements.  Comments  from 
vehicle  manufacturers  also  indicated 
that  there  would  be  sufficient  room  in 
the  vehicle  to  perform  the  tests. 
Accordingly,  these  requirements  are 
adopted  in  the  final  rule. 

UMTRI  stated  that  the  NPRM  did  not 
account  for  designs  that  have  the 
restraint  system  anchored  on  or  near  the 
securement  device  in  the  static  testing. 
For  example,  UMTRI  stated  that  the 
NPRM  requires  anchorage  loads  over 
3,000  pounds  only  in  cases  where 
"more  than  one  securement  device 
shares  a  common  anchorage."  It  claimed 
that  in  cases  where  the  restraint  system 
is  connected  to  a  securement  device,  the 
3,000  pound  test  load  is  not  appropriate. 
UMTRI  also  stated  that  in  a  case  where 
the  restraint  system  is  connected  to  the 
wheelchair,  that  the  securement 
anchorage  will  be  exposed  to  additional 
loads.  The  agency  notes  that  proposed 
S5.4. 3.2(e)  required  the  loads  required 
for  each  system  shall  be  applied 
simultaneously  when  a  securement 
device  and  a  restraint  system  share  a 
common  anchorage.  However,  UMTRI’s 
comments  concerning  the  need  for 
simultaneous  testing  when  the  restraint 
system  is  anchored  to  the  wheelchair  or 
the  securement  device  are  correct. 
NHTSA  intended  to  require 
simultaneous  testing  of  all  anchorages 
that  are  used  for  more  than  one 
securement  device  and/or  restraint 
system.  Accordingly,  the  language  of  the 
final  rule  takes  designs  which  have  the 
restraint  system  anchored  to  the 
wheelchair  or  the  securement  device 
into  account. 

The  only  comments  concerning  force 
application  angles  addressed  the 
proposed  angles  for  the  securement 
device  anchorages.  Many  of  these 
comments  seemed  to  confuse  the 
specification  of  a  test  angle  between  40° 
and  50°  with  a  requirement  that  the 
securement  device  be  installed  on  a 
wheelchair  at  these  angles.  These  test 
angles  were  not  intended  to  limit 
installation  angles. 

Other  commentero  suggested  that 
testing  at  a  range  of  30°  to  60°  would 
more  accurately  reflect  the  range  of 
angles  at  which  wheelchairs  are 
installed.  After  reviewing  these 
comments,  NHTSA  agrees  that  the 


securement  anchorage  strength  tests 
should  be  conducted  over  the  range  of 
angles  that  represents  the  majority  of 
installation  angles.  Therefore,  the  final 
rule  adopts  a  requirement  that 
securement  anchorages  be  capable  of 
meeting  the  strength  requirement  at  any 
angle  between  30°  and  60°. 

4.  Wheelchair  Orientation 

The  NPRM  discussed  the  agency’s 
rationale  for  proposing  that  wheelchair 
seating  locations  be  forward  facing  and 
asked  for  information  on  the  effect  of 
such  an  orientation  on  the  capacity  of 
school  buses. 

The  majority  of  commenters 
supported  a  requirement  for  forward¬ 
facing  wheelchair  locations  on  school 
buses.  Some  state/local  school  districts 
noted  that  they  already  require 
wheelchairs  to  be  forward  facing  and 
that  problems  with  lost  capacity  had 
been  minimal  or  non-existent.  To 
support  its  belief  that  the  proposed 
forward-facing  requirement  would  not 
affect  the  number  of  buses  necessary  to 
transport  children  with  disabilities,  the 
Washington  Superintendent  of  Public 
Instruction  (Washington  State)  noted 
that  the  "proposed  standard  applies 
only  to  new  buses.  When  new  buses  are 
ordered,  a  slightly  longer  body  length  is 
inexpensive  and  readily  available."  It 
also  mentioned  “that  buses  are  currently 
available  with  flat  floors  or  raised  floors 
with  no  wheel  housings.  These  buses 
will  provide  greater  flexibility  when 
designing  floor  plans  for  walk-on 
passengers  and  wheelchair  stations." 
However,  other  commenters  disagreed 
with  the  forward-facing  requirement 
based  on  the  belief  that  it  would  cause 
a  significant  reduction  in  capacity. 

Several  commenters  stated  that  the 
mandate  for  forward-facing  orientation 
should  allow  exceptions  when  deemed 
necessary  and  included  in  a  student’s 
Individual  Educational  Plan  (IEP). 

Note:  The  IEP  emanates  from  the  Education 
of  All  Handicapped  Children  Act  of  1975 
(Pub.  L.  94-142)  and  the  Individuals  with 
Disabilities  Education  Act  (Pub.  L.  101-476). 
These  Acts  provide  that  each  child  between 
the  ages  of  3  and  21  must  receive  free  and 
appropriate  education  at  public  expense, 
including  transportation  to  and  from  the 
educational  facilities.  The  IEP  process 
involves  the  evaluation  of  the  educational 
and  special  needs  of  the  child,  including 
transportation.  When  the  IEP  is  completed  by 
the  responsible  state  or  local  agency,  the 
parent,  or  guardian,  of  the  child  signs  the 
plan,  which  in  essence  is  a  contract  between 
the  parent  and  school,  including  the 
transportation. 

In  addressing  the  issue  of  wheelchair 
orientation,  two  commenters  provided 
information  on  injuries  to  wheelchair 
occupants  on  school  buses.  The  Arizona 


Department  of  Transportation  (Arizona 
DOT)  commented  that  it  had 
experienced  some  "shoulder  and  neck 
injuries  form  side  facing  devices."  It 
believed  that  the  side-facing  restraint 
was  inadequate  to  support  the  mobility 
device  during  emergency  maneuvers,  ■ 
during  crashes,  or  during  emergency 
stops.  These  injuries  were  all  "minor 
bruises,  broken  or  cracked  teeth, 
lacerations,  or  whiplash.”  The 
California  Department  of  Education 
mentioned  that  California  accident  data 
“does  not  support  either  side  or  forward 
facing  positions  with  respect  to  injury 
reduction  to  the  occupant." 

Some  commenters  stated  that  they 
were  already  receiving  requests  from 
parents  that  their  child  be  transported 
only  in  a  forward-facing  position.  In 
adctitioB,  several  commenters  discussed 
the  effect  of  having  forward-facing 
wheelchair  locations  mandated  in  new  j 
school  buses,  while  still  having  side¬ 
facing  locations  on  some  older  buses, 
and  the  potential  impact  of  parents  or 
guardians  questioning  the  safety  of 
those  children  transported  in  the  side¬ 
facing  locations.  However,  other 
commenters  stated  that  the  problems 
presented  would  be  similar  to  the 
problems  experienced  when  there  were 
both  pre-1977  and  post-1977  buses 
within  the  same  district. 

There  was  overwhelming  support  for  j 
forward-facing  wheelchair  locations 
from  the  commenters.  Those  that 
favored  side-facing  orientations 
generally  based  those  preferences  on  > 

perceived  capacity  ana/or  cost  issues, 
not  safety  concerns.  Based  upon 
comments  received,  the  agencv  doss  not  ; 
believe  that  these  capacity  and  cost 
issues  are  substantial  enough  to  override 
safety  concerns  with  side-facing 
orientations.  Accordingly,  the  final  rule 
mandates  forward-facing  wheelchair  j 

locations  for  the  same  reasons  cited  in 
the  NPRM,  primarily  because  nearly 
every  other  national  and  international 
organization  studying  this  issue  has 
concluded  that  forward-facing 
wheelchair  locations  are  inherently 
safer,  and  that  wheelchairs  and  the 
human  body  are  better  capable  of 
surviving  a  frontal  crash  in  a  frontal 
orientation. 

With  respect  to  the  concerns  raised  by 
some  commenters  that  there  may  be 
certain  children  with  medical 
conditions  that  doctors  or  other  health 
professionals  believe  may  be  better 
transported  in  a  side-facing  direction, 
NHTSA  notes  that  this  final  rulo  only 
mandates  performance  requirements  for 
wheelchair  securement  devices  and 
occupant  restraint  systems  when  they 
are  installed  in  school  buses.  The 
standard  does  not  require  that  the 
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securement  devices/restraint  systems  be 
used,  nor  does  it  specify  how  the 
securement  devices  should  be  used  to 
restrain  various  wheelchairs  or  mobile 
seating  devices.  Those  types  of 
operational  issues  are  the  responsibility 
of  the  individual  state  and  local  school 
districts.  Thus,  if  a  state  or  local  school 
district  wishes  to  establish  a  procedure, 
for  example  through  the  IEP  process,  to 
allow  a  disabled  child  to  be  transported 
in  other  than  a  forward-facing 
orientation,  that  is  its  prerogative.  If  a 
state  or  local  school  district  makes  such 
a  decision,  then  it  would  be  necessary 
to  obtain  equipment  that  would  work  in 
a  side-facing  direction,  since  it  may  not 
be  possible  to  adapt  a  forward-facing 
securement  device/restraint  system  to  a 
wheelchair  or  other  mobile  seating 
device  in  a  side-feeing  orientation.  Care 
should  be  taken  in  making  such 
adaptation  not  to  violate  the  statutory 
prohibition  against  rendering 
inoperative  the  federally-mandated 
safety  equipment  such  as  the 
securement  device/restraint  system. 

On  the  issue  of  the  effects  that 
mandating  forward-facing  wheelchair 
locations  will  have  on  school  bus 
capacity,  there  is  no  clear  consensus  in 
the  comments  as  to  the  extent  of  any 
capacity  loss.  While  one  commenter 
suggested  that  it  was  possible  to  get 
more  wheelchairs  in  a  vehicle  in  the 
forward-facing  position,  most 
commenters  believed  there  would  be  a 
loss  in  capacity.  However,  there  was  a 
significant  difference  of  opinion  on  the 
magnitude  of  the  loss.  A  number  of 
commenters  from  states  or  school 
districts  that  had  already  switched  to 
forward-facing  wheelchair  locations 
discussed  their  experiences.  In  general, 
fewer  problems  were  experienced  than 
were  anticipated.  The  agency  believes 
that  those  commenters  who  have 
already  made  the  change  to  forward¬ 
facing  wheelchairs,  and  adapted  to  any 
difficulties,  are  in  the  best  position  to 
judge  the  impacts.  The  comments  and 
data  from  Washington  State  on  the 
number  of  conventional  school  bus 
bench  seats  that  must  be  removed  to 
accommodate  forward-facing  versus 
side-facing  wheelchairs  were 
compelling.  Washington  State  included 
a  chart  indicating  the  number  of  both 
side-  and  forward-facing  wheelchair 
positions  that  could  be  installed  for 
each  bench  seat  removed.  In  almost 
every  instance,  only  one  more  side¬ 
facing  seat  could  have  been  installed  for 
each  bench  seat  removed. 

It  is  also  important  to  remember  that, 
when  ordering  a  new  school  bus  with 
one  or  more  wheelchair  locations,  the 
state  or  local  school  district  can  order  a 
slightly  larger  school  bus  to  offset  any 


loss  in  capacity  that  may  occur  from 
switching  from  side-facing  to  forward- 
facing  wheelchair  locations.  Based  on 
the  information  from  Washington  State, 
the  loss  in  capacity  is  typically  only  one 
or  two  bench  seats.  Based  on  that  same 
information  ,  most  school  buses  can  be 
ordered  slightly  longer. 

Note:  Large  school  buses  are  comprised  of 
sections.  Each  manufacturer  offers  several 
different  sized  sections,  which  can  be  put 
together  in  any  combination  to  obtain  various 
bus  lengths.  For  example,  Blue  Bird  can 
combine  28"  and  35"  sections  in  order  to 
increase  the  length  of  the  bus  by  7" 
increments.  It  may  be  necessary  to  add  one 
or  two  7"  increments  to  a  Blue  Bird  bus  to 
regain  any  lost  capacity  from  forward-facing 
wheelchairs. 

In  summary,  the  agency  does  not 
believe  there  is  a  large  loss  in  capacity 
from  requiring  forward-facing 
wheelchair  locations.  In  those  instances 
where  there  is  a  loss,  the  cost  of 
regaining  the  seating  capacity  in  a  large 
school  bus  by  buying  a  slightly  larger 
body  is  relatively  inexpensive.  For 
example,  if  three  7"  sections  are  added 
to  a  66  passenger  bus,  with  an  estimated 
cost  of  $40,000,  the  additional  cost 
would  be  $450,  for  an  increase  of 
1.125%  (450/40,000).  However,  if  a 
school  district  uses  only  small,  van- 
based  school  buses  for  transporting 
disabled  students  in  wheelchairs,  then  it 
may  have  to  purchase  an  additional 
vehicle.  As  noted  in  the  NPRM,  while 
there  may  be  local  cost  impacts  for  some 
school  districts,  the  agency  does  not 
believe  these  costs  are  significant  on  a 
nationwide  basis. 

Regarding  issues  concerning  the 
operation  of  some  vehicles  with  side¬ 
facing  wheelchair  positions  and  others 
with  forward-facing  positions,  the 
agency  agrees  with  the  commenters  who 
stated  that  it  could  be  accommodated 
using  the  same  type  of  explanation  used 
with  respect  to  pre-1977  and  post-1977 
school  buses.  It  is  also  noted  that  every 
safety  advance  results  in  the  newer 
vehicles  being  safer  than  the  older  ones. 
If  the  agency  followed  the  logic  of  the 
.  arguments  given  by  some  commenters 
concerning  potential  problems  with 
some  school  buses  being  considered  less 
safe  than  the  others,  it  would  never 
change  existing  safety  standards  or  issue 
new  ones.  In  those  instances  in  which 
parents/guardians  are  insistent  that  their 
children  be  transported  in  a  forward- 
facing  position,  the  agency  agrees  with 
the  Iowa  Department  of  Education  that 
state  and  local  school  districts  are 
capable  of  making  accommodation. 


5.  Separate  Restraint  Systems  for 
Wheelchair  Securement  and  Occupant 
Restraint 

The  NPRM  proposed  a  component 
test  approach  that  would  accommodate 
the  various  types  of  wheelchair 
securement  devices  and  occupant 
restraint  systems  available  for  use  in 
school  buses.  These  are: 

(1)  Securement  and  restraint  belts  that 
are  independently  attached  to  the 
anchorage  points; 

(2)  A  main  belt  which  secures  the 
wheelchair  and  an  occupant  restraint 
system  which  is  attached  to  the  main 
belt;  and 

(3)  A  securement  device  that  attaches 
to  the  bus  and  a  restraint  system  that 
attaches  to  the  wheelchair  or  mobile 
seating  device. 

Several  commenters  stated  that 
occupant  restraints  should  be  an  option, 
not  a  requirement.  Some  of  these 
comments  were  based  on  concerns  that 
these  systems  could  make  it  more 
difficult  to  extricate  the  occupant  in  an 
emergency.  Other  commenters  stated 
that  lap/shoulder  belts  are  not  practical 
for  some  types  of  wheelchairs,  such  as 
reclining  wheelchairs,  or  for  some 
wheelchair  occupants,  as  they  could 
interfere  with  medical  equipment  such 
as  colostomy  bags,  feeding  tubes,  or 
oxygen. 

In  response  to  these  comments,  the 
agency  notes  that  this  final  rule  will 
mandate  only  that  a  wheelchair 
securement  location  in  a  school  bus 
have  both  a  wheelchair  securement 
device  and  an  occupant  restraint 
system.  The  final  rule  will  not,  indeed 
cannot,  mandate  the  use  of  these  ' 
devices/systems.  These  operational 
issues  are  the  responsibility  of  the 
individual  states  and  local  school 
districts.  While  NHTSA  recommends 
use  of  the  occupant  restraint  system 
whenever  feasible,  a  state  or  local 
school  district  could  establish  a 
procedure  for  exempting  certain  persons 
or  classes  of  persons  from  use  of  the 
occupant  restraint  system. 

In  response  to  concerns  about 
extrication  problems  due  to  restraint 
systems,  the  agency  notes  that  it  is 
unaware  of  any  actual  instances  of 
problems.  In  any  event,  as  with  safety 
belts  in  other  types  of  vehicles,  the 
agency  believes  that  the  benefits  of 
restraints  will  offset  any  potential 
extrication  concerns. 

Other  commenters  disagreed  about 
the  types  of  wheelchair  securement 
devices  and  occupant  restraint  systems 
that  should  be  allowed.  Transportation 
Alternatives  concurred  with  “NHTSA’s 
general  conclusion  that  *  *  * 
occupants  should  be  secured  with  lap 
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and  upper  torso  restraints."  However,  it 
took  "strong  exception  to  NHTSA’s 
position"  on  the  issue  of  separate 
securement  devices  and  restraint 
systems.  It  did  so  on  the  assumption 
that  the  wheelchair  securement  devices 
and  occupant  restraint  systems  would 
be  anchored  to  the  vehicle  structure 
(chassis).  Under  such  conditions,  it  was 
concerned  that  in  a  major  crash  in 
which  the  bus  body  separated  horn,  or 
severely  shifted  on,  the  bus  chassis  (as 
has  happened  in  a  number  of  crashes 
including  the  Palm  Springs,  California, 
crash  in  July  1991),  the  occupant 
restraint  systems  would  have  literally 
cut  the  students  in  half.  It  believed  that 
“the  wheelchair  and  its  occupant  are  a 
single  unit  This  unit  must  be  firmly 
secured  to  the  vehicle,  as  a  unit.  At  the 
same  time,  nothing  should  compromise 
its  remaining  a  unit.” 

The  Washtenaw  Michigan 
Intermediate  School  District,  Thomas 
Built  Buses,  the  Massachusetts 
Department  of  Public  Health,  the 
American  Occupational  Therapy 
Association,  and  others  endorsed  the 
concept  of  having  the  wheelchair 
secured  independently  of  the  occupant 

Q'Straint,  an  equipment 
manufacturer,  suggested  that  NHTSA 
not  use  the  "term  ‘completely 
independently  system*  to  refer  to  the  lap 
belt  attached  directly  to  a  track  or  the 
floor.  Many  people  think  that  an 
independent  system  creates  an 
independence  between  the  wheelchair 
and  its  occupant  which  is  totally 
incorrect!”  It  claimed  that  such  systems 
actually  create  a  number  of  very  serious 
problems.  First  is  a  "phasing”  problem 
where/the  chair  impacts  the  back  of  the 
occupant.  Second  is  the  excessive 
“rebound  after  impact”  resulting  from 
greater  elongation  of  the  occupant 
restraint  than  the  securement  device 
upon  impact.  This  allows  the  occupant 
to  rebound  further  rearward  and 
upward.  Third,  when  a  lap  belt  is  not 
positioned  properly  across  the  pelvic 
area,  which  it  believed  is  common  with 
restraint  systems  that  are  attached 
directly  to  the  floor,  the  wheelchair 
occupant  can  "submarine  under  the  lap 
belt  with  potential  internal  damage 
resulting." 

UMTRI  stated  that  the  “preferred 
approach  is  an  integrated  occupant 
restraint  system  which  is  anchored  in 
series  with  the  tiedown  system  such 
that  the  lap  belt  anchors  to  the 
wheelchair  or  the  tiedown  system  near 
the  wheelchair  seat."  Finally,  the 
Arizona  DOT  supported  independent 
securement  devices  and  restraint 
systems,  both  those  that  are 
independently  attached  to  a  floor 
anchorage  as  well  as  those  that  use  "a 


main  belt  which  secures  the  mobility 
device  to  the  floor  and  an  occupant 
restraint  system  which  has  the  lap  belt 
portion  attached  to  the  main  belt" 
However,  it  disagreed  with  securement 
of  “the  occupant  restraint  system  to  the 
mobility  device."  With  respect  to 
potential  phasing  problems,  they  believe 
that  "phasing  may  be  reduced  through 
appropriate  training  of  those  personnel 
securing  the  restraints."  Also,  the  “need 
for  securing  the  mobility  device  and  the 
occupant  is  more  important  than  the 
minor  injuries  that  may  occur  through 
phasing." 

After  reviewing  these  comments,  the 
agency  continues  to  believe  that  none  of 
the  three  systems  allowed  by  the 
proposed  rule  should  be  excluded. 

While  various  commenters  preferred 
one  type  or  another,  none  of  the 
commenters  submitted  any  data 
indicating  that  any  of  the  three  types  of 
systems  is  unsafe. 

On  the  issue  concerning  potential 
problems  in  crashes  where  the  school 
bus  body  separates  from  the  chassis,  the 
agency  notes  that  all  of  the  securement 
and  restraint  anchorage  devices  the 
agency  has  seen  attach  to  the  body, 
instead  of  the  chassis,  and  thus  do  not 
present  an  added  risk  to  the  safety  of  a 
wheelchair  occupant  if  the  body 
separates  from  the  chassis.  In  addition, 
the  agency  does  not  believe  that  it 
would  be  practical  to  attach  the 
anchorage  device  to  the  chassis  instead 
of  the  body. 

The  NPRM  also  expressed  the 
agency's  concern  for  a  "phasing” 
problem  (i.e.,  the  seemed  wheelchair’s 
placing  a  load  on  the  back  of  the 
wheelchair  occupant  in  a  crash  or 
sudden  stop)  in  instances  in  which  a 
small  child  is  in  a  heavy  wheelchair.  To 
alleviate  this  potential  problem,  the 
NPRM  included  higher  belt  load 
requirements  for  the  securement  belts 
than  for  the  restraint  belts,  in 
accordance  with  the  requirements  of 
Standard  No.  209.  The  NPRM  requested 
data,  particularly  sled  test  data,  on  the 
potential  “phasing”  effect  of  a 
lightweight  student  in  a  heavy 
wheelchair.  The  agency  also  asked  if  the 
differences  in  elongation  requirements 
for  securement  and  restraint  belts  would 
affect  the  potential  occurrence  of 
"phasing”. 

None  of  the  commenters  submitted 
test  data.  However,  many  commenters 
stated  that  there  could  be  a  problem, 
depending  on  the  type  of  wheelchair 
securement  device/occupant  restraint 
system  used  and  the  type  of  wheelchair. 
Commenters  stated  that  this  would 
particularly  be  a  problem  with 
heavyweight  wheelchairs.  Q’Straint 
commented  that  phasing  is  not  a 


problem  in  designs  in  which  the 
occupant  restraint  is  either  attached  to 
the  wheelchair  or  the  wheelchair 
securement  device,  instead  of  the  floor 
of  the  bus.  This  type  of  arrangement 
would  be  allowed  under  the  final  rule. 

On  the  issue  of  belt  elongation.  Tie 
Tech,  an  equipment  manufacturer, 
stated  that  when  a  securement  device, 
with  approximately  one  foot  of  webbing, 
is  installed  on  a  mobility  aid  with  a 
tension  of  approximately  100  pounds  of 
pressure,  some  of  the  elongation  has 
already  been  removed  from  the 
webbing.  Also,  "when  the  lapbelt  of 
approximately  six  feet  in  length  is 
secured  with  basically  no  pressure,  the 
occupant  is  going  to  move before,  and 
more,  than  the  mobility  aid  does."  Other 
commenters  stated  that  they  were  not 
aware  of  any  data  that  would  indicate 
that  elongation  would  solve  this 
problem,  and  that  too  much  elongation 
could  cause  problems  by  permitting  the 
occupant  to  move  too  much. 

After  reviewing  the  comments,  the 
agency  believes  the  potential  for 
phasing  problems  is  small  because  of 
the  limited  cases  in  which  phasing  can 
occur  (e.g.,  a  small  child  in  a  heavy 
wheelchair),  the  different  belt  load 
requirements  for  the  securement  and 
restraint  belts,  and  the  in-use 
differences  in  the  belts  in  terms  of  belt 
length  and  tension.  Accordingly,  the 
final  rule  does  not  include  any  changes 
from  the  NPRM  with  respect  to  phasing 
concerns. 

6.  Safety  Belt  Implications 

In  response  to  the  May  30  notice,  the 
agency  received  comments  suggesting 
that  there  was  an  inconsistency  between 
requiring  occupant  restraint  systems  for 
wheelchair  occupants  and  not  requiring 
safety  belts  for  other  school  bus 
passengers.  The  NPRM  summarized  the 
agency's  reasons  for  not  requiring  safety 
belts  on  large  school  buses  and 
explained  why  the  agency  did  not  feel 
the  requirement  for  wheelchair 
occupant  restraint  systems  was 
inconsistent.  First,  small  school  buses 
used  to  transport  students  in 
wheelchairs  are  required  by  Standard 
No.  222  to  have  lap  belts  at  all  seating 
positions.  Second,  for  large  school 
buses,  wheelchair  occupant  restraint 
systems  are  part  of  the  "safe 
environment”  for  passengers  in  . 
wheelchairs,  comparable  to  the  "safe 
environment”  provided  for  other 
passengers  by  “comp8rtmentalization.” 

Many  commenters  nevertheless  urged 
the  agency  to  require  safety  belts  for  all 
occupants  on  school  buses.  Other 
commenters,  however,  supported  the 
position  taken  by  the  NHTSA  of  not 
requiring  safety  belts  on  school  buses. 
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For  the  reasons  stated  in  the  NPRM 
and  because  requiring  safety  belts  at  all 
seating  positions  in  a  school  bus  would 
be  beyond  the  scope  of  this  rulemaking, 
the  agency  is  not  adopting  such  a 
requirement.  The  agency  continues  to 
agree  with  the  conclusions  of  the 
National  Academy  of  Sciences  on  the 
issue  of  safety  belts  on  school  buses. 
These  conclusions  are  discussed  in 
greater  detail  in  the  NPRM. 

7.  Wheelchair  Crashworthiness 

The  NPRM  did  not  propose  any 
requirements  for  the  crashworthiness  of 
wheelchairs  that  could  be  used  on 
school  buses.  The  agency  acknowledged 
that  some  wheelchairs  and  other  types 
of  mobile  seating  devices  may  not 
withstand  crash  forces,  but  noted  that 
identifying  appropriate  levels  of 
structural  integrity  for  wheelchairs  and 
a  means  of  objectively  measuring  that 
performance  would  take  a  long  time. 

Many  commenters  believed  that 
NHTSA  should  do  more  to  provide 
occupant  crash  protection  to  occupants 
of  wheelchairs  in  school  buses.  They 
suggested  that  the  entire  system 
(securement  device,  restraint  system, 
and  the  wheelchair)  should  be  tested 
and  evaluated.  These  commenters  stated 
that  requirements  for  wheelchair 
securement  devices  would  not  improve 
the  safety  of  passengers  in  wheelchairs 
if  their  wheelchairs  do  not  have  a 
sufficient  number  of  adequate 
securement  points  and  the  strength  to 
withstand  the  forces  imposed  by  the 
securement  device. 

Invacare,  a  wheelchair  manufacturer, 
stated  that  "there  are  no  wheelchairs 
currently  on  the  market  that  have  been 
designed  to  withstand  the  DOT  crash 
tests  [the  30-mph  crash  tests  used  to 
measure  compliance  with  a  variety  of 
standards,  even  though  those  standards 
do  not  directly  apply  to  wheelchairs], 
and  until  such  time  as  standards  are 
written  whereby  designs  may  be 
investigated  and  tested,  we  will 
continue  to  advise  all  of  our  dealers  and 
end  users  to  transfer  to  the  seating 
surfaces  of  the  vehicle,  and  use  the 
safety  belts  and/or  harness  provided 
with  that  vehicle.”  It  believed  that 
"premature  passing  of  any  legislation 
involving  transport  within  a  vehicle  and 
in  a  wheelchair  would  misinform  the 
general  public  and  cause  irreparable 
damage  as  there  are  many  thousands  of 
wheelchairs  currently  in  the 
marketplace  that  are  unusable  as 
transport  devices  within  a  vehicle.” 

The  American  Academy  of  Pediatrics, 
Committee  on  Injury  and  Poison 
Prevention,  stated  that  “to  improve 
wheelchair  transportation  on  school 
buses  *  *  *  an  effort  must  be  made  to 


address  the  safety  of  the  entire  seating 
system  for  wheelchairs,  not  just  those 
components  providing  securement  for 
the  device  and  the  occupant.”  It 
believed  it  is  “imperative  that  NHTSA 
establish  parameters  on  what  types  of 
seating  devices  come  under  the 
requirements  relating  to  school  bus 
passenger  seating  and  crash  protection.” 
But,  it  noted  that  one  of  the  "greatest 
impacts  of  these  revised  standards 
should  be  to  strongly  communicate  that 
not  everything  on  wheels  can  be  put 
into  a  school  bus  and  tied  down.” 

Transportation  Alternatives  "concurs 
fully  with  NHTSA ’s  position”  not  to 
regulate  the  crashworthiness  of 
wheelchairs.  It  noted  that  “improve 
crashworthiness  is  not  necessarily  a  fair 
trade-off  for  increased  wheelchair 
weight,  which  would  be  a  serious 
burden  to  wheelchair  occupants  during 
the  rest  of  their  day  when  they  must 
move  about  in  the  wheelchair  itself.”  It 
commented  that  technological 
improvements,  e.g.,  composite 
materials,  "should  bring  dramatic 
improvements  in  wheelchair  design  and 
construction,  improvements  that  will 
make  the  chairs  more  crashworthy 
while  at  the  same  time  improving  them 
in  other  respects.” 

The  agency  agrees  that  some 
wheelchairs  may  not  perform  as  well  as 
others  in  a  crash  situation.  However, 
after  reviewing  the  comments,  the 
agency  remains  convinced  that  it  is 
inappropriate  to  include  requirements 
applicable  to  wheelchairs  and  other 
mobile  seating  devices  that  may  be  used 
on  school  buses.  Any  attempt  to  do  so 
would  lead  to  extensive  delays  in  this 
rulemaking,  since  there  are  no 
recognized  performance  requirements 
for  such  devices.  Moreover,  the  agency 
does  not  have  authority  to  regulate 
wheelchairs  as  such,  since  they  are  not 
“motor  vehicle  equipment”  within  the 
meaning  of  section  102(4)  of  the  Safety 
Act.  The  agency  has  the  authority  to 
impose  performance  requirements  on 
seating  devices  that  are  designed 
specifically  for  use  on  vehicles,  as  it  has 
done  with  respect  to  certain  child 
restraint  systems  (see,  Standard  No.  213, 
Child  Restraint  Systems}.  However, 
most  wheelchairs  are  not  designed  for 
use  in  motor  vehicles.  Their  use  in 
vehicles  is  incidental  to  their  primary 
function  of  providing  mobility. 

8.  Definition  of  "School  Bus  Passenger 
Seat” 

The  NPRM  proposed  to  delete 
references  to  other  than  forward-facing 
seating  locations  in  the  existing 
definition  of  school  bus  passenger  seat. 

While  many  commenters  concurred 
with  the  proposed  definition  of  "school 


bus  passenger  seat,”  some  commenters 
objected  to  this  change  for  the  same 
reasons  discussed  above  in  the  section 
on  wheelchair  orientation.  These 
commenters  stated  that  some  students 
in  wheelchairs  should  be  transported  in 
a  side-facing  position  and  local  school 
districts  should  have  this  oDtion. 

The  proposed  change  to  me  definition 
of  "school  bus  passenger  seat,”  by 
removing  the  exception  for  side-facing 
seats,  was  intended  to  ensure  that  S5.1’s 
requirement  for  forward-facing 
orientation  applies  to  all  of  the  standard 
bench  seats  on  school  buses.  None  of 
the  commenters  submitted  any 
information  indicating  a  need  for  a  seat 
(as  distinguished  from  a  wheelchair) 
that  is  side-facing.  Providing  occupant 
crash  protection  to  school  bus 
passengers  by  means  of  adjacent  bench 
seats  in  school  buses,  i.e.,  through 
"compartmentalization,”  is  premised  on 
forward-facing  seats. 

Therefore,  to  ensure  that  crash 
protection  is  provided  for  all  passengers 
in  a  school  bus,  the  exception  for  side¬ 
facing  seats  is  removed  in  this  final  rule. 

9.  School  Bus  Capacity 

The  NPRM  discussed  the  Eleventh 
National  Conference  on  School 
Transportation’s  standard  that  requires 
any  vehicle  that  would  have  been  a 
school  bus  if  equipped  with  regular 
bench  seats  (i.e.,  which  is  intended  for 
carrying  students  and  has  a  capacity  of 
10  or  more  passengers  plus  a  driver),  to 
continue  to  be  considered  a  school  bus 
even  if  its  capacity  dropped  to  less  than 
10  because  bench  seats  were  removed  to 
install  wheelchair  locations.  The  NPRM 
noted  that  the  agency  believes  that  the 
majority  of  vehicles  used  to  transport 
persons  in  wheelchairs  are  vehicles 
which,  when  equipped  with  regular, 
forward-facing  bench  seating,  have 
sufficient  numbers  of  seating  positions 
to  be  classified  as  school  buses.  The 
agency  discussed  its  concern  that  if  the 
capacity  of  these  buses  were  “reduced” 
during  manufacturing  by  the  installation 
of  wheelchair  locations  instead  of  bench 
seats,  the  vehicles  would  be  classified  as 
multipurpose  passenger  vehicles 
(MPVs).  As  such,  the  vehicle  would  not 
be  subject  to  this  final  rule.  Th6  agency 
requested  comment  on  the  size  and 
capacity  of  vehicles  used  to  transport 
students  in  wheelchairs.  The  agency 
also  requested  comment  on  extending 
the  wheelchair  securement/ occupant 
restraint  requirements  to  MPVs. 

Only  Washington  State  commented 
on  this  issue.  It  believed  that  the 
capacity  of  the  school  bus  should  be 
based  on  its  maximum  capacity,  not  one 
that  is  reduced  by  removing  seats.  It 
noted  that  "(i)t  makes  no  sense  for  a 
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vehicle  manufactured  with  intentions  to 
be  a  school  bus,  to  not  have  to  meet  all 
school  bus  standards.  *  *  *  When  seats 
are  left  out  of  buses  (for  what  ever 
reason),  the  potential  seating  positions 
should  be  counted  as  the  maximum 
number.  This  would  insure  that  no 
school  bus  with  a  reduced  capacity 
would  be  classified  as  an  MPV  and 
therefore  not  technically  have  to  meet 
school  bus  requirements.’' 

"School  bus”  is  defined  as  a  motor 
vehicle  designed  for  carrying  more  than 
10  persons  for  the  purpose  of 
transporting  students  to  and  from  school 
and  related  events.  If  a  final  stage 
manufacturer  or  dealer  reduces  the 
passenger  capacity  of  a  new  bus  to  less 
than  10  before  the  vehicle  is  sold  or 
delivered  to  the  owner,  that 
manufacturer  or  dealer  is  considered  an 
“alterer”  under  NHTSA  regulations.  By 
so  reducing  the  passenger  capacity,  the 
alterer  is  changing  the  vehicle  from  a 
school  bus  to  an  MPV.  Accordingly,  the 
alterer  would  be  required  to  certify  that 
the  vehicle  complies  with  all  of  the 
Federal  safety  standards  applicable  to 
MPV’s. 

NHTSA  remains  concerned  that,  if 
disabled  students  are  transported  in 
vehicles  which  ere  large  enough  to  be 
classified  as  a  school  bus  if  equipped 
with  bench  seats,  but  which  are 
classified  as  MPVs  due  to  a  reduction  in 
capacity,  those  students  may  not  be 
receiving  all  the  protections  offered  by 
a  school  bus.  However,  NHTSA  would 
like  to  address  this  issue  in  a  separate 
rulemaking  where  it  will  receive  more 
focused  attention.  Therefore,  NHTSA 
will  issue  a  notice  of  proposed 
rulemaking  addressing  MPV’s  used  to 
transport  children  to  school  in  the  near 
future. 

10.  Retractors  on  Occupant  Restraint 
Devices 

The  NPRM  asked  about  the  use  of 
retractors  to  keep  belts  clean  and  stored, 
and  the  impact  of  retractors  on  use. 

Many  commenters  agreed  that  storage 
and  cleanliness  of  the  occupant  restraint 
system  was  important,  as  people  will 
often  refuse  to  use  the  restraint  if  the 
belts  are  dirty.  However,  commenters 
disagreed  on  whether  the  best  approach 
was  retractable  belts  or  a  storage 
compartment  for  the  belts  when  not  in 
use.  Commenters  agreed  that  retractors 
are  not  practical  for  floor-mounted 
wheelchair  securement  systems  as  these 
could  interfere  with  movement  of  the 
wheelchair. 

Based  on  these  comments,  the  agency 
does  not  believe  retractors  or  other 
means  of  keeping  any  parts  of  a 
wheelchair  securement  device  or 
occupant  restraint  system  dean  and 


stored  should  be  mandated.  However, 
the  agency  does  believe  that 
securement/restraint  manufacturers 
should  strive  to  devise  means  of  keeping 
such  systems  neat  and  clean,  while 
ensuring  ease  of  use. 

11.  Extension  to  Other  Vehicles 

The  NPRM  asked  for  comment  on  the 
desirability  of  extending  these 
requirements  to  non-school  buses.  All  of 
the  commenters  who  addressed  this 
issue  supported  extending  these 
requirements  to  other  vehicles. 

Despite  these  comments,  NHTSA  is 
not  extending  these  requirements  to 
vehicles  other  than  school  buses  at  this 
time.  While  commenters  supported  the 
idee  of  extending  these  requirements  to 
other  vehicles,  none  of  the  commenters 
provided  information  on  whether  these 
requirements  are  practicable  for  other 
vehicle  types.  The  system  envisioned 
that  would  meet  the  requirements  of  the 
final  rule  would  require  assistance  to 
secure  a  wheelchair  and/or  occupant. 
Such  systems  may  not  be  practicable  in 
other  vehicles  where  the  driver  may  not 
be  available  for  assisting  in  securing  a 
wheelchair. 

12.  Definition  of  "Wheelchair 
Securement  Device ” 

The  MossRehab  Driving  School  for 
Disabled  commented  that  the 
Terminology  Task  Force  of  the  SAE 
Adaptive  Devices  Committee  issued  a 
set  of  definitions  in  June  1991  that 
apply  to  adaptive  devices  utilized  in 
vehicles  by  persons  with  disabilities. 
The  purpose  of  the  SAE  definitions  is 
“to  facilitate  and  encourage:  (a) 
Utilization  of  consistent  and 
understandable  terminology  in  the 
preparation  of  related  standards 
documents,  and;  (b)  communication 
between  individuals  from  diverse 
backgrounds  involved  in  this  field."  It 
asked  the  agency  to  consider  the  SAE’s 
definitions  for  Wheelchair  Tie-Down 
and  Occupant  Restraint  System, 
Wheelchair  Tie-Down,  and  Anchorage. 

After  reviewing  the  SAE  definitions 
and  the  proposed  definitions  in  the 
NPRM,  the  agency  believes  the  NPRM 
definitions  incorporate  nearly  all  of  the 
elements  of  the  SAE  definitions.  The 
agency’s  definitions,  however,  are 
generally  more  specific,  which  is 
necessary  to  ensure  that  such 
definitions  are  explicit  enough  to  be 
objective. 

For  example,  the  SAE  defines 
“anchorage”  as  “(t)he  final  point  of 
attachment  for  transferring  seat  belt 
assembly  or  wheelchair  tie-down 
loads.”  The  NPRM  defined  “wheelchair 
occupant  restraint  anchorage”  and 
“wheelchair  securement  anchorage”  as 


“the  provision  for  transferring 
wheelchair  occupant  restraint  system 
loads  to  the  vehicle  structure”  and  “the 
provision  for  transferring  wheelchair 
securement  device  loads  to  the  vehicle 
structure”,  respectively.  These 
definitions  were  based  on  the  new 
definition  of  “seat  belt  anchorage”  in 
Standard  No.  210,  Seat  belt  assembly 
anchorages.  See,  56  FR  63682; 

December  5, 1991.  These  definitions  are 
intended  to  make  it  clear  that,  in 
addition  to  the  final  attachment  point, 
any  part  or  component  that  transfers 
loads  to  the  vehicle  structure  is  part  of 
the  anchorage.  The  definitions  of 
“wheelchair  occupant  restraint 
anchorage’’  and  "wheelchair 
securement  anchorage”  in  the  NPRM 
would  include,  but  not  be  limited  to,  the 
securement  and  restraint  attachment 
hardware,  the  track,  and  the  hardware 
for  attaching  the  track  to  the  floor. 

The  SAE  defined  “Wheelchair  Tie- 
Down”  as  a  device  “which  secures  the 
occupied  wheelchair  to  the  vehicle 
structure.”  This  differs  from  the  NPRM 
definition  which  states  that  a 
wheelchair  securement  device  is  used 
“for  securing  a  wheelchair  in  place  in  a 
school  bus.”  The  agency  believes  the 
SAE  definition  more  closely  parallels 
the  definition  of  wheelchair  securement 
anchorage,  and  the  final  rule  therefore 
incorporates  this  language. 

13.  Miscellaneous 

For  the  convenience  of  the  reader,  the 
preamble  uses  U.S.  units  of  weights  and 
measurements  since  these  units  were 
used  in  the  NPRM.  However,  pursuant 
to  E.0. 12770  (56  FR  35801;  July  29. 
1991),  the  agency  is  in  the  process  of 
converting  all  safety  standards  to  metric 
units.  Therefore,  metric  equivalents, 
rounded  to  the  nearest  whole  unit,  are 
used  in  the  regulatory  text  of  this  notice 
and  will  be  used  throughout  future 
Standard  No.  222  notices. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  or  local  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  its  own  use.  Section  105  of  the 
Safety  Act  (15  U.S.C  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 


Federal  Register  /  Vol.  56,  No.  10  /  Friday,  January  15,  1903  /  Rules  and  Regulations 


4593 


submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  cost 
impacts  of  this  rulemaking  action  and 
determined  that  the  final  rule  is  not 
major  within  the  meaning  of  EX).  12291. 
However,  it  is  “significant”  within  the 
meaning  of  the  Department  of 
Transportation’s  regulatory  policies  and 
procedures  because  of  die  public 
interest  associated  with  this  rulemaking 
action.  The  agency  has  prepared  a  Final 
Regulatory  Evaluation  (FRE)  for  this 
final  rule,  and  placed  a  copy  of  the  FRE 
in  the  public  docket  for  this  rulemaking 
action.  A  copy  of  the  FRE  may  be 
obtained  by  writing  to:  Docket  Section, 
NHTSA,  room  5109, 400  Seventh  Street, 
SW.,  Washington.  DC  20590. 

NHTSA  has  determined  that  the 
primary  consumer  cost  for  this  final  rale 
is  the  cost  associated  with  lost  capacity 
due  to  the  forward-facing  wheelchair 
requirement.  Many  states  have  already 
mandated  the  forward-facing 
orientation,  therefore,  only  24  states  will 
be  affected  by  this  requirement.  NHTSA 
has  estimated  that  2,545-2,561  new 
school  buses  will  be  affected  by  this 
requirement,  at  a  cost  of  $822-31,035 
per  vehicle,  for  a  total  annual  consumer 
cost  of  $2,104,820-32, 633,670. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  This 
analysis  appears  in  the  FRE.  Based  on 
this  evaluation,  I  certify  that  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  cost  of  a  new  school  bus  is 
expected  to  increase  only  nominally 
because  of  this  final  rule.  The 
anticipated  cost  of  $822-$l,035 
represents  2-3%  of  the  weighted  cost 
($36,100)  of  a  new  school  bus. 
Therefore,  NHTSA  does  not  anticipate 
either  a  negative  impact  on  sales  from 
this  final  rule,  or  a  significant  increase 
on  the  amount  states  currently  spend  on 
\  transporting  students. 

I 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  No.  96- 
511),  there  are  no  requirements  for 
information  collection  associated  with 
this  amendment. 


National  Environmental  Policy  Act 

NHTSA  also  has  analyzed  this 
rulemaking  action  for  the  purpose  of  the 
National  Environmental  Policy  Act.  The 
agency  has  determined  that 
implementation  of  this  action  will  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Executive  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in  E.O. 
12612,  and  the  agency  has  determined 
that  this  final  rule  does  not  have 
significant  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571 — FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
of  title  49  continues  to  read  as  follows: 

Authority;  IS  U.S.C.  1392, 1401, 1403, 

1407,  delegation  of  authority  at  49  CFR  1.50. 

§571.222  [  Amended] 

2.  S4  of  §  571.222  is  amended  by 
revising  the  definition  of  school  bus 
passenger  seat  and  adding  new 
definitions  of  wheelchair,  wheelchair 
occupant  restraint  anchorage, 
wheelchair  securement  anchorage,  and 
wheelchair  securement  device,  in 
alphabetical  order  to  read  as  follows: 
*•6*6 

School  bus  passenger  seat  means  a 
seat  in  a  school  bus,  other  than  the 
driver’s  seat. 

Wheelchair  means  a  wheeled  seat 
frame  for  the  support  and  conveyance  of 
a  physically  disabled  person,  comprised 
of  at  least  a  frame,  seat,  and  wheels. 

Wheelchair  occupant  restraint 
anchorage  means  the  provision  for 
transferring  wheelchair  occupant 
restraint  system  loads  to  the  vehicle 
structure. 

Wheelchair  securement  anchorage 
means  the  provision  for  transferring 
wheelchair  securement  device  loads  to 
the  vehicle  structure. 

Wheelchair  securement  device  means 
a  strap,  webbing  or  other  device  used  for 
securing  a  wheelchair  to  the  school  bus, 
including  all  necessary  buckles  and 
other  fasteners. 

***** 

3.  New  sections  5.4  through  S5.4.4(b) 
are  added  to  §  571.222  to  read  as 
follows: 


55.4  Each  school  bus  having  one  or 
more  locations  designed  for  carrying  a 
person  seated  in  a  wheelchair  shall 
comply  with  S5.4.1  through  S5.4.4  at 
each  such  wheelchair  location. 

55 .4. 1  Wheelchair  securement 
anchorages.  Each  wheelchair  location 
shall  have  not  less  than  four  wheelchair 
securement  anchorages  complying  with 

S5.4.1.1  through  S5.4.1.3. 

55.4.1.1  Each  wheelchair 
securement  anchorage  shall  have  a 
wheelchair  securement  device 
complying  with  S5.4.2  attached-to  it. 

55.4.1.2  The  wheelchair  securement 
anchorages  at  each  wheelchair  location 
shall  be  situated  so  that — 

(a)  A  wheelchair  can  be  secured  in  a 
forward-facing  position. 

(b)  The  wheelchair  can  be  secured  by 
wheelchair  securement  devices  at  two 
locations  in  the  fiord  and  two  locations 
in  the  rear. 

(c)  The  front  wheel  of  a  three-wheeled 
wheelchair  can  be  secured. 

55.4.1.3  Each  wheelchair 
securement  anchorage  shall  be  capable 
of  withstanding  a  force  of  13,344 
Newtons  applied  as  specified  in 
paragraphs  (a)  through  (d)  of  this 
section.  When  more  than  one 
securement  device  share  a  common 
anchorage,  the  anchorage  shall  be 
capable  of  withstanding  a  force  of 
13,344  Newtons  multiplied  by  the 
number  of  securement  devices  sharing 
that  anchorage. 

(a)  The  initial  application  force  shall 
be  applied  at  an  angle  of  not  less  than 
30  degrees,  but  not  more  than  60 
degrees,  measured  from  the  horizontal. 
(See  Figure  4.) 

(b)  The  horizontal  projection  of  the 
force  direction  shall  be  within  a 
horizontal  arc  of  ±45  degrees  relative  to 
a  longitudinal  line  which  has  its  origin 
at  the  anchorage  location  and  projects 
rearward  for  an  anchorage  whose 
wheelchair  securement  device  is 
intended  to  secure  the  fiont  of  the 
wheelchair  and  forward  for  an 
anchorage  whose  wheelchair 
securement  device  is  intended  to  secure 
the  rear  of  the  wheelchair.  (See  Figure 

4.) 

(c)  The  force  shall  be  applied  at  the 
onset  rate  of  not  more  than  133,440 
Newtons  per  second. 

(d)  The  13,344  Newton  force  shall  be 
attained  in  not  more  than  30  seconds, 
and  shall  be  maintained  for  10  seconds. 

S5.4.2  Wheelchair  securement 
devices.  Each  wheelchair  securement 
device  shall — 

(a)  If  incorporating  webbing  or  a 
strap — 

(1)  Comply  with  the  requirements  for 
Type  1  safety  belt  systems  in  S4.2,  S4.3, 
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and  S4.4(a)  of  FMVSS  No.  209,  Seat  Belt 
Assemblies;  and 

(2)  Provide  a  means  of  adjustment  to 
remove  slack  from  the  device. 

(b)  If  not  incorporating  webbing  or  a 
strap,  limit  movement  of  the  wheelchair 
through  either  the  equipment  design  or 
a  means  of  adjustment. 

S5.4.3  Wheelchair  occupant 
restraint  anchorages. 

55.4.3.1  Each  wheelchair  location 
shall  have: 

(a)  Not  less  than  one  anchorage  for  the 
upper  end  of  the  upper  torso  restraint: 
and 

(b)  Not  less  than  two  floor  anchorages 
for  wheelchair  occupant  pelvic  and 
upper  torso  restraint. 

55.4.3.2  Each  wheelchair  occupant 
restraint  floor  anchorage  shall  be 
capable  of  withstanding  a  force  of 
13,344  Newtons  applied  as  specified  in 
paragraphs  (a)  through  (d).  When  more 
than  one  wheelchair  occupant  restraint 
share  a  common  anchorage,  the 
anchorage  shall  be  capable  of 
withstanding  a  force  of  13,344  Newtons 
multiplied  by  the  number  of  occupant 
restraints  sharing  that  anchorage. 

(a)  The  initial  application  force  shall 
be  applied  at  a  angle  of  not  less  than  45 
degrees,  but  not  more  than  80  degrees, 


measured  from  the  horizontal.  (See 
Figure  5.) 

(b)  The  horizontal  projection  of  the 
force  direction  shall  be  within  a 
horizontal  arc  of  ±45  degrees  relative  to 
a  longitudinal  line  which  has  its  origin 
at  the  anchorage  and  projects  forward. 
(See  Figure  5.) 

(c)  The  force  shall  be  applied  at  an 
onset  rate  of  not  more  than  133,440 
Newtons  per  second. 

(d)  The  13,344  Newton  force  shall  be 
attained  in  not  more  than  30  seconds, 
and  shall  be  maintained  for  10  seconds. 

(e)  When  a  wheelchair  securement 
device  and  an  occupant  restraint  share 
a  common  anchorage,  including 
occupant  restraint  designs  that  attach 
the  occupant  restraint  to  the  securement 
device  or  the  wheelchair,  the  loads 
specified  by  S5.4.1.3  and  S5.4.3.2  shall 
be  applied  simultaneously,  under  the 
conditions  specified  in  S5.4.3.2  (a)  and 
(b).  (See  Figure  6.) 

S5.4.3.3  Each  anchorage  for  a 
wheelchair  occupant  upper  torso 
restraint  shall  be  capable  of 
withstanding  a  force  of  6,672  Newtons 
applied  as  specified  in  paragraphs  (a) 
through  (d). 

(a)  The  initial  application  force  shall 
be  applied  at  a  vertical  angle  of  not  less 


than  zero  degrees,  but  not  more  than  40 
degrees,  below  a  horizontal  plane  which 
passes  through  the  anchorage.  (See 
Figure  7.) 

(b)  The  projection  of  the  force 
direction  onto  the  horizontal  plane  shall 
be  within  zero  degrees  and  45  degrees 
as  measured  from  a  longitudinal  line 
with  its  origin  at  the  anchorage  and 
projecting  forward.  (See  Figure  7.) 

(c)  The  force  shall  be  applied  at  the 
onset  rate  of  not  more  than  66,720 
Newtons  per  second. 

(d)  The  6,672  Newton  force  shall  be 
attained  in  not  more  than  30  seconds, 
and  shall  be  maintained  for  10  seconds. 

S5.4.4  Wheelchair  occupant 
restraints. 

(a)  Each  wheelchair  location  shall 
have  wheelchair  occupant  pelvic  and 
upper  torso  restraints  attached  to  the 
anchorages  required  by  S5.4.3. 

(b)  Each  wheelchair  occupant 
restraint  shall  comply  with  the 
requirements  for  Type  2  safety  belt 
systems  in  S4.2,  S4.3,  and  S4.4(b)  of 
FMVSS  No.  209,  Seat  Belt  Assemblies. 

4.  New  Figures  4  through  7  are  added, 
to  appear  at  the  end  of  the  text  of 
§  571.222,  as  follows: 

BILUNQ  CODE  4S10-69-M 
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Issued  on  January  12. 1993. 

Marion  C  Blakey, 

Administrator. 

|FR  Doc.  93-1060  Filed  1-14-93;  8.45  am] 

BIUJNG  COOE  4010-60-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 
[Docket  No.  920246-2229] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Closure  of  commercial  fishery 
for  king  mackerel. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  in  the  exclusive  economic  zone 
(EEZ)  for  king  mackerel  from  the  eastern 
zone  of  the  Gulf  migratory  group.  NMFS 
has  determined  that  the  commercial 

3uota  for  Gulf  group  king  mackerel  from 
le  eastern  zone  was  reached  on  January 
8. 1993.  This  closure  is  necessary  to 
protect  the  overfished  Gulf  king 
mackerel  resource. 

EFFECTIVE  DATES:  Closure  is  effective  on 
January  13, 1993,  through  June  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic,  prepared 
by  the  Gulf  of  Mexico  and  South 
Atlantic  Fishery  Management  Councils 
(Councils),  and  its  implementing 


regulations  at  50  CFR  part  642,  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 

Catch  limits  recommended  by  the 
Councils  and  implemented  by  NMFS  for 
the  Gulf  of  Mexico  migratory  group  of 
king  mackerel  for  the  current  fishing 
year  (July  1, 1992,  through  June  30, 

1993)  set  the  commercial  allocation  at 
2.50  million  pounds  (1.13  million  kg) 
divided  into  quotas  of  1.73  million 
pounds  (0.78  million  kg)  for  the  eastern 
zone  and  0.77  million  pounds  (0.35 
million  kg)  for  the  western  zone.  The 
boundary  between  the  eastern  and 
western  zones  is  a  line  directly  south 
from  the  Florida/ Alabama  boundary 
(87°31'06"  W.  longitude)  to  the  outer 
limit  of  the  EEZ. 

Under  §  642.26(a),  NMFS  is  required 
to  close  any  segment  of  the  king 
mackerel  commercial  fishery  when  its 
allocation  or  quota  has  been  reached,  or 
is  projected  to  be  reached,  by  publishing 
a  notice  in  the  Federal  Register.  NMFS 
has  determined  that  the  commercial 
quota  of  1.73  million  pounds  (0.78 
million  kg)  for  the  eastern  zone  of  Gulf 
migratory  group  of  king  mackerel  was 
reached  on  January  12, 1993.  Hence,  the 
commercial  fishery  for  Gulf  group  king 
mackerel  from  the  eastern  zone  is  closed 
effective  6:00  a.m.,  local  time,  January 
13, 1993,  through  June  30, 1993,  the  end 
of  the  fishing  year. 

NMFS  previously  determined  that  the 
commercial  quota  of  0.77  million 
pounds  (0.35  million  kg)  of  king 
mackerel  from  the  western  zone  was 
reached  on  October  17, 1992,  and  closed 
that  segment  of  the  fishery  on  October 
18, 1992  (57  FR  47998,  October  21, 
1992).  Thus,  with  the  closure  of  the 
commercial  fishery  in  the  eastern  zone, 
all  commercial  fisheries  are  closed  for 
Gulf  migratory  group  king  mackerel  in 
the  EEZ  through  June  30, 1993. 

Except  for  a  person  aboard  a  charter 
vessel,  during  the  closure,  no  person 
aboard  a  vessel  permitted  to  fish  under 


a  commercial  allocation  may  fish  for, 
retain,  or  have  in  possession  in  the  EEZ 
Gulf  migratory  group  king  mackerel.  A 
person  aboard  a  charter  vessel  may 
continue  to  fish  for  Gulf  migratory 
group  king  mackerel  under  the  bag  and 
possession  limits  set  forth  in  §642.24 
(a)(l)(i)  and  (a)(2),  provided  the  vessel  is 
operating  as  a  charter  vessel  and  the 
vessel  has  an  annual  charter  vessel 
permit,  as  specified  in  §  642.4(a)(2).  A 
charter  vessel  with  a  permit  to  fish  on 
a  commercial  allocation  is  operating  as 
a  charter  vessel  when  it  carries  a 
passenger  who  pays  a  fee  or  when  there 
are  more  than  three  persons  aboard, 
including  operator  and  crew. 

During  the  closure,  Gulf  migratory 
group  king  mackerel  taken  in  the  EEZ, 
including  those  harvested  under  the  bag 
limit,  may  not  be  purchased,  bartered, 
traded,  or  sold  or  attempted  to  be 
purchased,  bartered,  traded,  or  sold. 

This  prohibition  does  not  apply  to  trade 
in  king  mackerel  of  the  Gulf  migratory 
group  that  were  harvested,  landed,  and 
bartered,  traded,  or  sold  prior  to  the 
closure  and  held  in  cold  storage  by  a 
dealer  or  processor. 

Classification 

This  action  is  required  by  50  CFR 
642.26(a)  and  complies  with  E.0. 12291. 

Authority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  12, 1993. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

|FR  Doc.  93-1072  Filed  1-12-93;  3:05  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  5  and  16 
[Docket  No.  92-22] 

RIN  1557-AA65 

Securities  Offering  Disclosure  Rides 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Proposed  rulemaking;  extension 
of  comment  period. 

SUMMARY:  This  document  extends  until 
February  1, 1993,  the  Office  of  the 
Comptroller  of  the  Currently  (OCC) 
deadline  for  submission  of  comments  on 
the  proposal  to  amend  its  regulations 
governing  the  offer  and  sale  of  national 
bank  securities. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  Independence  Square-,  250  E 
Street,  SW..  Washington,  DC  20219, 
Attention:  Docket  No.  92-22.  Comments 
will  be  available  for  public  inspection 
and  photocopying  at  the  same  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Malone,  Senior  Attorney,  ^ 
Securities,  Investments,  and  Fiduciary 
Practices  Division,  (202)  874-5210. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
published  a  notice  of  proposed 
rulemaking  concerning  its  securities 
regulations  in  12  CFR  parts  5  and  16  in 
the  Federal  Register  on  October  15, 

1992  (57  FR  47280).  Comments  were  to 
be  received  on  or  before  December  14, 
1992. 

Several  potential  commenters  have 
called  and  requested  additional  time  to 
prepare  and  submit  comments.  The  OCC 
wants  to  provide  interested  persons 
with  adequate  time  to  analyze  the 
proposal  and  to  develop  meaningful 
comments  regarding  the  complex  issues 
involved  Comments  received  will  be 


used  in  developing  the  final  rule. 
Therefore,  the  OCC  is  extending  the 
comment  period  to  February  1, 1993. 
The  OCC  urges  any  interested  persons  to 
file  comments  regarding  the  proposal  by 
February  1. 1993. 

Dated:  December  14, 1992. 

Stephen  R.  Steinbrink, 

Acting  Comptro  ller  of  the  Currency. 

(FR  Doc.  93-1039  Filed  1-14-93;  8:45  am] 
BILLING  CODE  4C10-33-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  92-NNM36-AD] 

Airworthiness  Directives;  Rigging 
Innovations,  Inc.,  Skyhook  Reserve 
Pilotchutes 

AGENCY:  Federal  Aviation  - 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Skyhook  Reserve  Pilotchutes.  This 
proposal  would  require  testing  the 
pilotchutes  to  verify  their  spring 
tension,  and  modification  of  the 
pilotchutes,  if  necessary.  This  proposal 
is  prompted  by  an  incident  of  total  pack 
closure  of  the  reserve  pilotchute.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  reserve  pilotchute  to 
deploy,  which  would  prevent  safe 
descent  of  the  parachutist. 

DATES:  Comments  must  be  received  by 
March  15, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1Q3, 
Attention:  Rules  Docket  No.  92-NM- 
136-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Rigging  Innovations,  Inc.,  236  East  3rd 
Street,  Perris,  California  92570.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mauricio  J.  Kuttler,  Aerospace  Engineer 
Los  Angeles  Aircraft  Certification 
Office.  ANM-131L,  FAA  Transport 
Airplane  Directorate,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5355;  fax 
(310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-136-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  attention:  Rules  Docket  No. 
92-NM-136-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

The  FAA  has  been  advised  of  an 
incident  involving  a  Skyhook  Reserve 
Pilotchute  in  which  the  total  pack 
closure  of  the  main  chute  occurred.  The 
main  chute  was  equipped  with  a  pull¬ 
out  deployment  system.  Upon  activating 
the  reserve  chute  ripcord,  the 
parachutist  experienced  a  pack  closure 
on  the  reserve  chute.  After  the 
parachutist  reached  back  and  pulled  on 
the  container,  the  reserve  chute 
deployed  at  approximately  400  feet 
above  ground  level.  This  resulted  in  a 
total  inversion  of  the  round  reserve 
chute  and  caused  extensive  damage  to 
its  canopy.  The  parachutist  landed 
safely.  Subsequent  to  this  incident,  the 
equipment  was  taken  to  the  harness/ 
container  manufacturer  for  examination. 
Testing  indicated  that  the  cause  of  the 
problem  was  a  sub-standard  spring  in 
the  pilotchute.  The  manufacturer  has 
determined  that  spring  tension  less  than 
18  lbs.  is  sub-standard.  This  condition, 
if  not  corrected,  could  result  in  failure 
of  the  pilotchute  to  deploy,  which 
would  prevent  safe  descent  of  the 
parachutist. 

The  FAA  has  reviewed  and  approved 
Rigging  Innovations  Service  Bulletin 
1513,  Revision  A,  dated  June  22, 1992, 
that  describes  procedures  for  testing  the 
pilotchutes  to  verify  their  spring 
tension,  and  modification  of  the 
pilotchutes,  if  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  testing  the  pilotchutes  to  verify 
their  spring  tension,  and  modification  of 
the  pilotchutes,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  3,194 
Skyhook  Reserve  Pilotchutes  of  the 
affected  design  worldwide.  The  FAA 
estimates  that  2,750  pilotchutes  in  the 
U.S.  would  be  affected  by  this  proposed 
AD,  that  it  would  take  approximately 
1.5  work  hours  per  pilotchute  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$226,875,  or  $83  per  pilotchute. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1)  . 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Rigging  Innovations,  Inc:  Docket  92-NM- 
136-AD. 

Applicability:  Skyhook  Reserve 
Pilotchutes,  part  number  2233— (  ),  serial 
numbers  2405  through  5551,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  ensure  safe 
descent  of  the  parachutist,  accomplish  the 
following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  conduct  a  field  pilotchute  spring 
test,  testing  procedure  TP-19F0O1,  in 
accordance  with  Attachment  A  of  Rigging 
Innovations  Service  Bulletin  1513,  Revision 
A,  dated  }une  22, 1992.  The  minimum  spring 
tension  allowable  for  passing  the  test  is  18 
lbs. 

(1)  If  the  pilotchute  passes  the  test,  mark 
"SB-1513A"  on  the  cap  in  indelible  ink, 
along  with  the  date  of  the  test.  The  pilotchute 
may  then  be  returned  to  service. 

(2)  If  the  pilotchute  falls  the  test,  the 
pilotchute  must  be  removed  from  service. 
Prior  to  any  further  use  of  the  pilotchute,  it 


must  be  modified  according  to  Rigging 
Innovations  Product  Modification  Procedure 
PMP-1213.  Once  it  is  modified,  it  may  be 
returned  to  service. 

(b)  Within  10  days  after  completion  of  the 
test  required  by  paragraph  (a)  of  this  AD,  the 
operator  must  notify  Rigging  Innovations. 

Inc.,  of  ell  test  results.  The  following 
information  is  to  be  included:  serial  number 
of  the  Skyhook  pilotchute,  results  of  the  test 
including  the  tension  of  the  spring,  date  of 
the  test,  and  name  and  qualification  of  the  ^ 
person  performing  the  test.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Loe  Angeles  ACO. 

Issued  in  Renton,  Washington,  on  )anuary 
11,1993. 

N.  B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-1042  Filed  1-14-93;  8:45  am) 
BILLING  CODE  4»tO-t3-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Chapter  IX 

Natural  Resource  Damage 
Assessments  Under  the  Oil  Pollution 
Act  of  1990 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking,  extension  of  comment 
period  and  release  of  contingent 
valuation  methodology  report. 

SUMMARY:  On  March  13, 1992  (57  FR 
8964),  NOAA  provided  a  status  report  of 
the  proposed  rulemaking  concerning  the 
natural  resource  damage  assessment  and 
restoration  regulations  required  by  the 
Oil  Pollution  Act  of  1990  (OPA).  NOAA 
has  extended  the  comment  period 
concerning  nonuse  values  and  the  use  of 
contingent  valuation  methodology 
(CVW)  several  times.  This  document 
further  extends  that  comment  period 
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from  December  10, 1992,  to  January  15, 
1993.  Through  this  document,  NOAA  is 
also  releasing  the  report  provided  by  the 
Contingent  Valuation  Panel  requested 
by  NOAA  to  evaluate  the  use  of  CVM. 
OATES:  Comments  concerning  the 
calculation  of  nonuse  values  must  be 
received  no  later  than  January  15, 1993. 
ADDRESSES:  Comments  to  Randall  Luthi, 
Project  Manager,  or  Linda  Burlington, 
Assistant  Project  Manager,  Office  of 
General  Counsel-DART,  room  422,  6001 
Executive  Boulevard,  Rockville, 
Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randall  Luthi,  telephone  (202)  482- 
1400,  or  Linda  Burlington,  Office  of 
General  Counsel-DART,  NOAA,  6001 
Executive  Boulevard,  room  422, 
Rockville,  Maryland  20852,  telephone 
(301)  227-6332. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Oil  Pollution  Act  of  1990  (OPA), 
33  U.S.C.  2701  et  seq.,  provides  for  the 
prevention  of,  liability  for,  removal  of 
and  compensation  for  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  Exclusive  Economic  Zone.  Section 
1006(e)  requires  the  President,  acting 
through  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere, 
to  develop  regulations  establishing 
procedures  for  natural  resource  trustees 
in  the  assessment  of  damages  for  injury 
to,  destruction  of,  loss  of,  or  loss  of  use 
of  natural  resources  covered  by  OPA. 
Section  1006(b)  provides  for  the 
designation  of  Federal,  State,  Indian 
tribal  and  foreign  natural  resource 
trustees  to  determine  resource  injuries, 
assess  natural  resource  damages 
(including  the  reasonable  costs  of 
assessing  damages),  present  a  claim, 
recover  damages  and  develop  and 
implement  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent  of  the 
natural  resources  under  their 
trusteeship. 

NOAA  has  published  seven  Federal 
Register  Notices,  55  FR  53478 
(December  28, 1990)  56  FR  8307 
(February  28, 1991),  57  FR  8964  (March 
13, 1992)  and  57  FR  14524  (April  21. 
1992),  57  FR  23067  June  1, 1992),  57 
44347  (September  25, 1992)  and  57  FR 
56292  (November  27, 1992)  requesting 
information  and  comments  on 
approaches  to  developing  damage 
assessment  procedures.  Included  in  this 
process  was  the  establishment  of  a 
Contingent  Valuation  Panel  (Panel)  of 
economic  experts  to  evaluate  the  use  of 
CVM  in  determining  nonuse  values  and 


provide  comments  to  NOAA.  The  panel 
members  are:  Kenneth  Arrow  (co-chair), 
Robert  Solow  (co-chair),  Edward 
Learner,  Paul  Portney,  Roy  Randner  and 
Howard  Schuman.  Through  this  effort, 
NOAA  has  attempted  to  provide  an 
atmosphere  in  which  an  unbiased 
academic  analysis  of  CVM  could  be 
conducted.  The  Panel  received 
hundreds  of  pages  of  comments 
concerning  CVM  and  conducted  a 
public  meeting  to  hear  all  sides  of  the 
issue.  The  Panel  has  finished  its  work 
and  has  submitted  its  report  to  NOAA. 

It  is  included  in  this  document  as 
Appendix  I. 

The  comment  period  is  being 
extended  to  allow  only  this  Panel’s 
report  and  the  numerous  comments 
received  after  the  December  10, 1992, 
deadline  through  January  15, 1993,  to 
become  part  of  the  administrative  record 
accompanying  this  rulemaking  process. 
This  document  does  not  request,  nor  is 
NOAA  seeking,  comments  concerning 
the  Panel’s  report,  it  is  merely  making 
the  report  available  due  to  the  public 
interest  it  has  generated. 

Later  this  year,  NOAA  will  propose 
the  natural  resource  damage  assessment 
regulations.  At  that  time,  NOAA  will 
also  open  the  comment  period  on  the 
proposed  regulations  and  how  all  the 
comments,  including  this  report, 
concerning  all  aspects  of  damage 
assessments  have  been  integrated  into 
the  proposed  regulations. 

Authority:  Sec.  1006(e),  Pub.  L.  101-380. 

Dated:  January  11, 1993. 

Thomas  A.  Campbell, 

General  Counsel,  National  Oceanic  and 
Atmospheric  Administration. 

(FR  Doc.  93-1018  Filed  1-14-93;  8:45  am) 

BILLING  CODE  35KM2-M 

Appendix  I — Report  of  the  NOAA  Panel 
on  Contingent  Valuation 

January  11. 1993. 

I.  Introduction 

Under  the  Oil  Pollution  Act  of  1990, 
the  President — acting  through  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere — is  required  to  issue 
regulations  establishing  procedures  for 
assessing  damages  to  or  destruction  of 
natural  resources  resulting  from  a 
discharge  of  oil  covered  by  the  Act. 
These  procedures  are  to  ensure  the 
recovery  of  restoration  costs  as  well  as 
the  diminution  in  value  of  the  affected 
resources  and  any  reasonable  costs  of 
conducting  the  damage  assessment. 

At  least  some  of  the  values  that  might 
be  diminished  by  such  a  discharge  are 
relatively  straightforward  to  measure 
through  information  revealed  in  market 
transactions.  For  instance,  if  the 


discharge  kills  fish  and  thereby  reduces 
the  incomes  of  commercial  fishermen, 
their  losses  can  reasonably  be  calculated 
by  the  reduce  catch  multiplied  by  the 
market  price(s)  of  the  fish  (less,  of 
course,  any  costs  they  would  have 
incurred).  Similarly,  if  the  discharge  of 
oil  discourages  tourist  travel  to  an  area, 
the  lost  incomes  of  those  owning  and/ 
or  operating  motels,  cottages,  or  other 
facilities  can  be  reasonably  represented 
by  the  difference  in  revenues  between 
the  affected  period  and  a  "normal” 
season.  Even  the  losses  to  recreational 
fishermen,  boaters,  swimmers,  hikers, 
and  others  who  make  active  use  of  the 
areas  affected  by  the  discharge  can  be 
included  in  the  estimate  of  diminished 
value,  although  these  losses  will 
generally  be  somewhat  more  difficult  to 
value  than  the  more  obvious  out-of- 
pocket  losses. 

The  losses  described  above  have  come 
to  be  known  as  lost  “use  values” 
because  they  are  experienced  by  those 
who,  in  a  variety  of  different  ways, 
make  active  use  of  the  resources 
adversely  affected  by  the  discharge.  But 
for  at  least  the  last  twenty-five  years, 
economists  have  recognized  the 
possibility  that  individuals  who  make 
no  active  use  of  a  particular  beach,  river, 
bay,  or  other  such  natural  resource 
might,  nevertheless,  derive  satisfaction 
from  its  mere  existence,  even  if  they 
never  intend  to  make  active  use  of  it. 

This  concept  has  come  to  be  known 
as  “existence  value”  and  it  is  the  major 
element  of  what  are  now  referred  to  as 
“non-use”  or  ’’passive-use”  values  (the 
latter  term  is  employed  in  the  balance 
of  this  report).  In  regulations 
promulgated  by  the  Department  of  the 
Interior  in  1986  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act — regulations  that  also  pertained  to 
natural  resource  damage  assessments — 
passive-use  values  were  included 
among  the  losses  for  which  trustees 
could  recover.  The  inclusion  of  passive- 
use  values  was  recently  upheld  by  the 
D.C.  Court  of  Appeals  ( State  of  Ohio  v. 
Department  of  the  Interior,  880  F.2d  432 
(D.C.  Cir.  1989)),  as  long  as  they  could 
be  reliably  measured. 

This  begs  an  interesting  and 
important  question,  however.  If  passive- 
use  values  are  to  be  included  among  the 
compensable  losses  for  which  trustees 
can  make  recovery  under  the  Oil 
Pollution  Act,  how  will  they  be 
estimated?  Unlike  losses  to  commercial 
fishermen  or  recreational  property 
owners,  there  are  no  direct  market  . , 
transactions  that  can  be  observed  to 
provide  information  on  which  estimates 
can  be  based.  Unlike  losses  to  boaters, 
swimmers,  recreational  fishermen  and 
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others,  there  exist  no  indirect  methods 
through  which  market  data  can  provide 
at  lest  some  clues  as  to  lost  values.  In 
other  words,  there  appear  to  be  neither 
obvious  nor  even  subtle  behavioral  trails 
that  can  provide  information  about  lost 
passive-use  values. 

Some  experts  believe  that  there  exists 
an  approach  that  can  provide  useful 
information  about  the  economic 
significance  of  the  lost  passive-use 
values  individuals  may  suffer  when  oil 
discharges  damage  natural  resources. 
Known  as  the  contingent  valuation  (or 
CV)  technique,  this  approach  is  based 
on  the  direct  elicitation  of  these  values 
from  individuals  through  the  use  of 
carefully  designed  and  administered 
sample  surveys.  Its  appeal  lies  in  its 
potential  to  inform  damage  assessment 
in  an  area  (lost  passive-use  values) 
where  there  appear  to  be  no  behavioral 
trails  to  be  followed. 

Typically,  CV  studies  provide 
respondents  with  information  about  a 
hypothetical  government  program  that 
would  reduce  the  likelihood  of  a  future 
adverse  environmental  event  such  as  an 
oil  spill,  chemical  accident,  or  the  like. 
Respondents  are  usually  given  some 
specific  information  about  the  exact 
nature  of  the  damages  that  the  program 
in  question  would  prevent.  And  they  are 
also  confronted  in  the  study  with  a 
question  or  questions  that  provide 
information  about  the  economic 
sacrifice  they  would  have  to  make  to 
support  the  environmental  program. 

This  may  take  the  form  of  an  open- 
ended  question  asking  what  is  the 
maximum  amount  they  would  be 
willing  to  pay  for  the  program  in 
question;  it  may  involve  a  series  of 
questions  confronting  them  with 
different  prices  for  the  program 
depending  on  their  previous  answers;  or 
it  may  take  the  form  of  a  hypothetical 
referendum  (like  a  school  bond  issue)  in 
which  respondents  are  told  how  much 
each  would  have  to  pay  if  the  measure 
passed  and  are  then  asked  to  cast  a 
simple  “yes”  or  “no”  vote.  (The 
conceptually  correct  measure  of  lost 
passive-use  value  for  environmental 
damage  that  has  already  occurred  is  the 
minimum  amount  of  compensation  that 
each  affected  individual  would  be 
willing  to  accept  Nevertheless,  because 
of  concern  that  respondents  would  give 
unrealistically  high  answers  to  such 
questions,  virtually  all  previous  CV 
studies  have  described  scenarios  in 
which  respondents  are  asked  to  pay  to 
prevent  future  occurrences  of  similar 
accidents.  This  is  the  conservative 
choice  because  willingness  to  accept 
compensation  should  exceed 
willingness  to  pay,  if  only  trivially,  we 
say  mow  about  other  biases  below.) 


The  CV  technique  has  been  used  for 
twenty  years  or  so  to  estimate  passive- 
use  values.  In  the  last  five  years, 
however,  there  has  been  a  dramatic 
increase  in  the  number  of  academic 
papers  and  presentations  related  to  the 
CV  technique.  This  is  due  in  part  to  the 
availability  of  comprehensive  reference 
texts  on  the  subject  (Mitchell  and 
Carson  (1989),  for  instance),  and  to  the 
growing  interest  both  nationally  and 
internationally  in  environmental 
problems  and  policies.  But  it  is  also 
attributable  to  the  growing  use  of  the  CV 
technique  in  estimating  lost  passive-use 
values  in  litigation  arising  from  state 
and  federal  statutes  designed  to  protect 
natural  resources.  Since  Ohio  v. 
Department  of  the  Interior  admitted  the 
concept  of  passive-use  values  in  damage 
assessments,  this  can  only  give  added 
impetus  to  the  use  of  CV  in  such 
litigation. 

Tne  CV  technique  is  the  subject  of 
great  controversy.  Its  detractors  argue 
that  respondents  give  answers  that  are 
inconsistent  with  the  tenets  of  rational 
choice,  that  these  respondents  do  not 
understand  what  it  is  they  are  being 
asked  to  value  (and,  thus,  that  stated 
values  reflect  more  than  that  which  they 
are  being  asked  to  value),  that 
respondents  fail  to  take  CV  questions 
seriously  because  the  results  of  the 
surveys  are  not  binding  and  raise  other 
objections  as  well.  Proponents  of  the  CV 
technique  acknowledge  that  its  early 
(and  even  some  current)  applications 
suffered  from  many  of  the  problems 
critics  have  noted,  but  believe  that  more 
recent  and  comprehensive  studies  have 
already  or  soon  will  be  able  to  deal  with 
these  objections. 

This  (sometimes  acrimonious)  debate 
has  put  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  in 
a  very  difficult  spot.  NOAA  must  decide 
in  promulgating  the  regulations  under 
the  Oil  Pollution  Act  whether  the  CV 
technique  is  capable  of  providing 
reliable  information  about  lost  existence 
or  other  passive-use  values.  Toward  this 
end,  NOAA  appointed  the  Contingent 
Valuation  Panel  to  consider  this 
question  and  make  recommendations  to 
it. 

This  report  is  the  product  of  the 
Panel’s  deliberations  and  is  organized  in 
the  following  way.  Following  this 
introduction,  the  drawbacks  to  the  CV 
technique  are  discussed  in  Section  n. 
Section  III  discusses  several  key  issues 
concerning  the  design  of  CV  surveys, 
including  use  of  the  referendum  format 
to  elidt  individual  values,  ways  of 
addressing  the  so-called  “embedding” 
problem,  and  the  evaluation  of  damages 
that  last  for  some  period  but  not  forever. 
Section  IV  presents  guidelines  to  which 


the  Panel  believes  any  CV  study  should 
adhere  if  the7 study  is  to  produce 
information  useful  in  natural  resource 
damage  assessment.  (These  are 
elaborated  upon  in  an  Appendix.)  In 
Section  V  a  research  agenda  is 
described;  it  is  the  Panel’s  belief  that 
future  applications  of  the  CV  technique 
may  be  less  time-consuming  and 
contentious  if  the  research  described  in 
the  agenda  is  carried  out.  Section  VI 
presents  the  Panel’s  conclusions. 

II.  Criticisms  of  the  Contingent 
Valuation  Method 

The  contingent  valuation  method  has 
been  criticized  for  many  reasons  and  the 
Panel  believes  that  a  number  of  these 
criticisms  are  particularly  compelling. 
Before  identifying  and  discussing  these 
problems,  however,  it  is  worth  pointing 
out  that  they  all  take  on  added 
importance  in  light  of  the  impossibility 
of  validating  externally  the  results  of  CV 
studies.  It  should  be  noticed,  however, 
that  this  same  disadvantage  must  inhere 
in  any  method  of  assessing  damages 
from  deprivation  of  passive-use.  It  is  not 
special  to  the  CV  approach  although,  as 
suggested  in  Section  I,  there  are 
currently  no  other  methods  capable  of 
providing  information  on  these  values. 

One  way  to  evade  this  difficulty,  at 
least  partially,  is  to  construct 
experiments  in  which  an  artificial 
opportunity  is  created  to  pay  for 
environmental  goods.  The  goods  in 
question  can  perfectly  well  involve 
passive  use.  Then  the  results  of  a  CV 
estimate  of  willingness  to  pay  can  be  * 
compared  with  the  “real”  results  when 
the  opportunity  is  made  available  to  the 
same  sample  or  an  analogous  sample. 

A  few  such  experiments  have  been 
attempted.  The  most  recent,  due  to  Seip 
and  Strand  (1992),  used  CV  to  estimate 
willingness  to  pay  for  membership  in  a 
Norwegian  organization  devoted  to 
environmental  affairs,  and  compared 
this  estimate  with  actual  responses 
when  a  number  of  the  same  respondents 
were  presented  with  an  opportunity 
actually  to  contribute.  The  finding  was 
that  self-reported  willingness  to  pay  was 
significantly  greater  than  “actual” 
willingness  to  pay.  A  recent  study  by 
Duffield  and  Patterson  (1991)  took  as 
the  environmental  amenity  in  question 
the  maintenance  of  stream  flow  in  two 
Montana  rivers.  The  rivers  in  question 
provided  spawning  grounds  for  two  rare 
species  of  fish;  passive  use  was  believed 
to  be  the  main  motivation  for 
respondents.  One  of  two  parallel 
samples  was  asked  about  hypothetical 
willingness  to  contribute  to  the  Montane 
Nature  Conservancy  which  wcmld  then 
maintain  stream  flow;  the  other  was 
offered  an  opportunity  actually  to 
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contribute  to  the  same  organization  for 
the  same  purpose.  It  was  found  that 
response  rates  and  expressed 
willingness  to  contribute  were 
significantly  higher  when  the 
contribution  was  hypothetical  than 
when  “expressed  willingness”  meant  an 
immediate  cash  contribution.  On  the 
other  hand,  the  size  of  contributions, 
hypothetical  in  one  case  and  actual  in 
the  other,  was  not  much  different  as 
between  those  who  said  they  would 
contribute  and  those  who  did  so. 

These  studies  suggest  that  the  CV 
technique  is  likely  to  overstate  “real” 
willingness  to  pay.  Duffield  and 
Patterson,  however,  hold  out  hope  that 
the  differences  are  small  enough  and 
predictable  enough  that  CV  estimates 
could  be  discounted  for  possible 
overstatement  and  then  used  as  a 
conservative  estimate  of  willingness  to 
pay.  Clearly  more  such  experiments 
would  be  useful. 

A  less  direct  test  of  the  “reality”  of  CV 
estimates  of  lost  passive  use  values  is  to 
use  the  technique  to  estimate 
willingness  to  pay  for  ordinary  market 
goods  and  then  to  compare  the  results 
with  actual  purchases.  This  has  been 
tried  by  Dickie,  Fisher,  and  Gerking 
(1987)  using  the  demand  for 
strawberries.  When  the  data  were  re¬ 
analyzed  by  Diamond,  Hausman, 
Leonard,  and  Denning  (1992),  it  was 
found  that  the  CV  approach  tended 
systematically  to  overestimate  quantity 
demanded  at  each  price,  sometimes  by 
as  much  as  50  percent.  This  result  has 
to  be  qualified  in  two  ways.  First,  the 
original  CV  study  seems  to  have  been 
fairly  casual  by  the  standards  now 
proposed  by  practitioners;  pre-testing 
and  improvement  of  the  survey 
instrument  might  (perhaps)  have 
narrowed  the  gap.  And  second,  it  seems 
to  go  too  far  to  conclude  horn  systematic 
over-estimation  that  the  CV  study,  even 
as  conducted,  provides  no  information 
about  the  demand  for  strawberries. 

Much  of  the  same  could  be  said  about 
a  study  submitted  to  the  Panel  by 
Cummings  and  Harrison  (1992) 
comparing  hypothetical  and 
demonstrated  willingness  to  pay  for 
small  household  goods.  (See  also  Bishop 
and  Heberlein  (1979).) 

External  validation  of  the  CV  method 
remains  an  important  issue.  A  critically 
important  contribution  could  come  from 
experiments  in  which  state-of-the-art  CV 
studies  are  employed  in  contexts  where 
they  can  in  fact  be  compared  with 
“real”  behavioral  willingness  to  pay  for 
goods  that  can  actually  be  bought  and 
sold. 

Of  the  other  problems  arising  in  CV 
studies,  the  following  are  of  most 
concern  to  the  Panel:  (i)  The  contingent 


valuation  method  can  produce  results 
that  appear  to  be  inconsistent  with 
assumptions  of  rational  choice;  (ii) 
responses  to  CV  surveys  sometimes 
seem  implausibly  large  in  view  of  the 
many  programs  for  which  individuals 
might  be  asked  to  contribute  and  the 
existence  of  both  public  and  private 
goods  that  might  be  substitutes  for  the 
resource(s)  in  question;  (iii)  relatively 
few  previous  applications  of  the  CV 
method  have  reminded  respondents 
forcefully  of  the  budget  constraints 
under  which  all  must  operate;  (iv)  it  is 
difficult  in  CV  surveys  to  provide 
adequate  information  to  respondents 
about  the  policy  or  program  for  which 
values  are  being  elicited  and  to  be  sure 
they  have  absorbed  and  accepted  this 
information  as  the  basis  for  their 
responses;  (v)  in  generating  aggregate 
estimates  using  the  CV  technique,  it  is 
sometimes  difficult  determining  the 
"extent  of  the  market;”  and  (vi) 
respondents  in  CV  surveys  may  actually 
be  expressing  feelings  about  public 
spiritedness  or  the  “warm  glow”  of 
giving,  rather  than  actual  willingness  to 
pay  for  the  program  in  question.  We 
discuss  each  of  these  briefly. 

Inconsistency  With  Rational  Choice 

Some  of  the  empirical  results 
produced  by  CV  studies  have  been 
alleged  to  be  inconsistent  with  the 
assumptions  of  rational  choice.  This 
raises  two  questions:  What  requirements 
are  imposed  by  rationality?  Why  are 
they  relevant  to  the  evaluation  of  the 
reliability  of  the  CV  method? 

Rationality  in  its  weakest  form 
requires  certain  kinds  of  consistency 
among  choices  made  by  individuals.  For 
instance,  if  an  individual  chooses  some 
purchases  at  a  given  set  of  prices  and 
income,  then  if  some  prices  fall  and 
there  are  no  other  changes,  the  goods 
that  the  individual  would  now  buy 
would  make  him  or  her  better  off. 
Similarly,  we  would  expect  an 
individual’s  preferences  over  public 
goods  (i.e.,  bridges,  highways,  air 
quality)  to  reflect  the  same  kind  of 
consistency. 

Common  notions  of  rationality 
impose  other  requirements  which  are 
relevant  in  different  contexts.  Usually, 
though  not  always,  it  is  reasonable  to 
suppose  that  more  of  something 
regarded  as  good  is  better  so  long  as  an 
individual  is  not  satiated.  This  is  in 
general  translated  into  a  willingness  to 
pay  somewhat  more  for  more  of  a  good, 
as  judged  by  the  individual.  Also,  if 
marginal  or  incremental  willingness  to 
pay  for  additional  amounts  does  decline 
with  the  amount  already  available,  it  is 
usually  not  reasonable  to  assume  that  it 
declines  very  abruptly. 


This  point  assumes  importance  in 
view  of  some  empirical  evidence  from 
CV  studies  that  willingness  to  pay  does 
not  increase  with  the  good.  In  one 
study,  Kahneman  (1986)  found  that 
willingness  to  pay  for  the  cleanup  of  all 
lakes  in  Ontario  was  only  slightly  more 
than  willingness  to  pay  for  cleaning  up 
lakes  in  just  one  region.  Evidence  of  this 
kind  has  multiplied  (see  Kahneman  and 
Knetch  (1992),  Desvousges,  et  ai  (1992), 
and  Diamond  et  ai.  (1992)).  Desvousges’ 
result  is  very  striking;  the  average 
willingness  to  pay  to  take  measures  to 
prevent  2,000  migratory  birds  (not 
endangered  species)  from  dying  in  oil- 
filled  ponds  was  as  great  as  that  for 
preventing  20,000  or  200,000  birds  from 
dying.  Diminishing  marginal 
willingness  to  pay  for  additional 
protection  could  be  expected  to  result  in 
some  drop.  But  a  drop  to  zero, 
especially  when  the  willingness  to  pay 
for  the  first  2,000  birds  is  certainly  not 
trivial,  is  hard  to  explain  as  the 
expression  of  a  consistent,  rational  set  to 
choices.  ^ 

It  has  been  argued  on  a  more  technical 
level  that  the  studies  finding  such 
apparent  inconsistencies  are  defective, 
that  the  choices  are  not  presented 
clearly  to  the  respondents.  In  the  study 
referred  to  immediately  above,  for 
instance,  respondents  were  told  that 
2,000  birds  was  “*  *  *  much  less  than 
1%”  of  the  total  migratory  bird 
population  while  200,000  birds  was 
“*  *  *  about  2%”  of  the  total.  This  may 
have  led  respondents  to  evaluate  the 
programs  as  being  essentially  the  same. 
But  on  the  face  of  it,  the  evidence 
certainly  raises  some  serious  questions 
about  the  rationality  of  the  responses. 

It  could  be  asked  whether  rationality 
is  indeed  needed.  Why  not  take  the 
values  found  as  given?  There  are  two 
answers.  One  is  that  we  do  not  know  yet 
how  to  reason  about  values  without 
some  assumption  of  rationality,  if 
indeed  it  is  possible  as  all.  Rationality 
requirements  impose  a  constraint  on  the 
possible  values,  without  which  damage 
judgments  would  be  arbitrary.  A  second 
answer  is  that,  as  discussed  above,  it  is 
difficult  to  find  objective  counterparts  to 
verify  the  values  obtained  in  the 
response  to  questionnaires.  Therefore, 
some  form  of  internal  consistency  is  the 
least  we  would  need  to  feel  some 
confidence  that  the  verbal  answers 
corresponded  to  some  reality. 

Implausibility  of  Responses 

The  CV  method  is  generally  used  to 
elicit  values  for  a  specific  program  to 
prevent  environmental  damage,  whether 
it  be  dead  animals,  spoilage  of  a  pristine 
wilderness  area,  or  loss  of  visibility  in 
some  very  unusually  clear  area.  Though 
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in  each  case,  individuals  often  express 
zero  willingness  to  pay,  average 
willingness  to  pay  over  the  whole 
sample  is  often  at  least  a  few  dollars  and 
frequently  $20  to  $50.  With  100,000,000 
households  in  the  United  States,  these 
responses  result  in  very  large  totals, 
frequently  over  $1  billion.  Some  have 
argued  that  these  large  sums  are  in 
themselves  incredible  and  cast  doubt  on 
the  CV  method.  The  Panel  is  not 
convinced  by  this  argument,  since  it  is 
hard  to  have  an  intuition  as  to  a 
reasonable  total. 

But  there  is  a  different  problem  with 
these  answers.  One  can  envision  many 
possible  types  of  environmental 
damage — oil  spills  or  groundwater 
contamination  in  many  different 
locations,  visibility  impairment  in  a 
variety  of  places,  and  so  on.  Would  the 
average  individual  or  household  really 
be  willing  to  pay  $50  or  even  $5  to 
prevent  each  one?  This  seems  very 
unlikely,  since  the  total  resulting 
willingness  to  pay  for  all  such  programs 
could  easily  become  a  very  large 
fraction  of  one’s  income  or  perhaps  even 
exceed  it. 

In  other  words,  even  if  the  willingness 
to  pay  responses  to  individual 
environmental  insults  are  correct  if  only 
one  program  is  to  be  considered,  they 
may  give  overestimates  when  there  are 
expected  to  be  a  large  number  of 
environmental  problems.  Similarly,  if 
individuals  fail  to  consider  seriously  the 
public  or  private  goods  that  might  be 
substitutes  for  the  resources  in  question, 
their  responses  to  questions  in  a  CV 
survey  may  be  unrealistically  large. 

Absence  of  a  Meaningful  Budget 
Constraint 

Even  if  respondents  in  CV  surveys 
take  seriously  the  hypothetical 
referendum  (or  other  type  of)  questions 
being  asked  them,  they  may  respond 
without  thinking  carefully  about  how 
much  disposable  income  they  have 
available  to  allocate  to  all  causes,  public 
and  private  (see  Kemp  and  Maxwell 
(1992),  for  instance).  Specifically, 
respondents  might  reveal  a  willingness 
to  pay  of,  say,  $100  for  a  project  that 
would  reduce  the  risk  of  an  oil  spill;  but 
if  asked  what  current  or  planned 
expenditures  they  would  forgo  to  pay  ■ 
for  the  program,  they  might  instead  re¬ 
evaluate  their  responses  and  revise  them 
downward.  This  is  similar  to  the 
problem  identified  immediately  above 
where  individuals  fail  to  think  of  the 
possible  multiplicity  of  environmental 
projects  or  policies  they  might  be  asked 
to  support.  To  date,  relatively  few  CV 
surveys  have  reminded  respondents 
convincingly  of  the  very  real  economic 


constraints  within  which  spending 
decisions  must  be  made. 

Information  Provision  and  Acceptance 

If  CV  surveys  are  to  elicit  useful 
information  about  willingness  to  pay, 
respondents  must  understand  exactly 
what  it  is  they  are  being  asked  to  value 
(or  vote  upon)  and  must  accept  the 
scenario  in  formulating  their  responses. 
Frequently,  CV  surveys  have  provided 
only  sketchy  details  about  the  project(s) 
being  valued  and  this  calls  into  question 
the  estimates  derived  therefrom. 

Consider  the  following  example. 
Suppose  information  is  desired  about 
individuals’  willingness  to  pay  to 
prevent  a  chemical  leak  into  a  river. 
Presumably,  their  responses  would 
depend  importantly  on  how  long  it 
would  take  for  the  chemical  to  degrade 
naturally  in  the  river  (if  it  would  at  all), 
what  ecological  and  human  health 
damage  the  chemical  would  do  until  it 
had  degraded,  and  so  on.  Absent 
information  about  such  matters,  it  is 
unreasonable  to  expect  even  very  bright 
and  well-informed  respondents  to  place 
meaningful  values  on  a  program  to 
prevent  leaks. 

Even  if  detailed  information  were 
supplied,  there  are  limits  on  the  ability 
of  respondents  to  internalize  and  thus 
accept  and  proceed  from  the 
information  given.  It  is  one  thing  to  tell 
respondents  matter-of-factly  that 
complete  recovery  will  occur  in,  say, 
two  years.  It  is  another  thing  for  them 
to  accept  this  information  completely 
and  then  incorporate  it  in  their  answers 
to  difficult  questions. 

To  return  to  the  example  above, 
respondents  who  take  a  pessimistic 
view  of  the  probable  consequences  of  a 
chemical  leak  are  likely  to  report 
relatively  high  willingness  to  pay  to 
prevent  the  contamination — too  high,  in 
fact  if  in  actuality  such  an  event  had 
less  serious  effects.  On  the  other  hand, 
respondents  with  an  exaggerated  sense 
of  the  river’s  assimilative  capacity  or 
regenerative  power  could  be  expected  to 
report  a  willingness  to  pay  that 
understates  their  "true”  valuation  if 
provided  with  a  more  complete 
description  of  likely  consequences. 

To  repeat,  even  when  Cv  surveys 
provide  detailed  and  accurate 
information  about  the  effects  of  the 
program  being  valued,  respondents 
must  accept  that  information  in  making 
their  (hypothetical)  choices.  If,  instead, 
respondents  rely  on  a  set  of  heuristics 
("these  environmental  accidents  are 
seldom  as  bad  as  we’re  led  to  believe,” 
or  "authorities  almost  always  put  too 
good  a  face  on  these  things”),  in  effect 
they  will  be  answering  a  different 
question  from  that  being  asked;  thus,  the 


resulting  values  that  are  elicited  will  not 
reliably  measure  willingness  to  pay. 

Extent  of  the  Market 
Suits  for  environmental  damages  are 
brought  by  trustees  on  behalf  of  a  legally 
definable  group.  This  group  limits  the 
population  that  is  appropriate  for 
determining  damages  even  though 
individuals  outside  of  this  group  may 
suffer  loss  of  passive  and  active  use. 
Undersampling  and  zero  sampling  of  a 
subgroup  of  the  relevant  population 
may  be  appropriate  if  the  subgroup  has 
a  predictably  low  valuation  of  the 
resource.  For  example,  the  authors  of 
the  CV  study  conducted  in  connection 
with  the  Nestucca  oil  spill  limited  their 
sample  to  households  in  Washington 
and  British  Columbia  possibly  because 
the  individuals  living  elsewhere  were 
presumed  to  have  values  too  low  to 
justify  examination  (or  possibly  because 
the  sponsors  of  the  study  were  agencies 
of  the  State  of  Washington  and  the 
province  of  British  Columbia  and  so 
defined  the  legally  appropriate 
population)  (Rowe,  Shaw,  and  Schulze, 
1992). 

‘Worm  Glow ”  Effects 
Some  critics  of  the  CV  technique  (e.g., 
Diamond  and  Hausman  (1992))  have 
observed  that  the  distribution  of 
responses  to  open-ended  questions 
about  willingness  to  pay  often  is 
characterized  by  a  significant  proportion 
of  “zeros” — people  who  would  pay 
nothing  for  the  program— and  also  a 
number  of  sizable  reports.  This  bi-modal 
distribution  also  characterizes 
individual  giving:  Most  of  us  give 
nothing  to  most  charities,  but  give  non¬ 
trivial  amounts  to  the  ones  we  do 
support  (at  least  $10  or  $20,  say).  This 
has  led  these  critics  to  conclude  that 
individuals’  responses  to  CV  questions 
serve  the  same  function  as  charitable 
contributions — not  only  to  support  the 
organization  in  question,  but  also  to  feel 
the  "warm  glow”  that  attends  donating 
to  worthy  causes  (see  AndreOni  (1989)). 
If  this  is  so,  CV  responses  should  not  be 
taken  as  reliable  estimates  of  true 
willingness  to  pay,  but  rather  as 
indicative  of  approval  for  the 
environmental  program  in  question. 

III.  Key  Issues  in  the  Design  of 
Contingent  Valuation  Instruments 
In  the  course  of  its  deliberations,  the 
Panel  discussed  many  issues 
surrounding  the  design  of  CV  surveys. 
Here  we  provide  our  views  on  several 
issues  that  are  especially  important.  In 
Section  IV  and  in  an  Appendix  to  this 
report,  we  provide  much  greater  detail 
on  the  characteristics  of  a  valid 
application  of  the  CV  method. 
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The  Referendum  Format 

Considered  as  a  survey,  a  CV 
instrument  is  descriptive  rather  than 
explanatory.  Description  may  be  as 
simple  as  reporting  univariate  averages 
of  one  kind  or  another,  such  as  the 
percentages  of  those  employed,  seeking 
work,  and  not  seeking  work  in  the 
United  States,  the  mean  number  of 
rooms  occupied  by  American 
households,  or  the  proportion  of 
‘‘likely’’  voters  favoring  one  or  another 
candidate  in  an  upcoming  election.  A 
CV  study  seeks  to  find  the  average 
willingness  to  pay  for  a  specific 
environmental  improvement. 
Nevertheless,  as  will  be  seen  later,  it  is 
often  desirable  to  ask  respondents  to 
specify  the  reasons  for  their  reported 
choices. 

Univeriate  descriptive  results  are 
meaningful  mainly  when  the  alternative 
responses  to  a  question  are  simple  and 
can  be  well  specified  and  there  is  a  high 
consensus  among  both  respondents  and 
investigators  about  the  precise  meaning 
of  the  questions  and  answers.  In  some 
cases  where  consensus  would  initially 
not  be  adequate,  simple  definitions  can 
be  added  to  a  questionnaire  to  attain 
satisfactory  agreement — e.g.,  in  asking 
people  how  many  rooms  they  have  in 
their  homes,  one  states  whether 
bathrooms,  basements,  etc.  are  to  be 
included  in  the  count;  most  respondents 
will  conform  to  this  specification. 

With  questions  about  subjective 
phenomena,  such  as  attitudes  and 
values,  treating  answers  as  simply 
descriptive  is  seldom  meaningful.  Too 
much  depends  on  how  questions  are 
worded,  and  there  is  neither  sufficient 
social  consensus  about  precise  meaning, 
nor  an  external  reference  to  facilitate 
such  consensus.  There  are  many 
examples  in  the  survey  literature  of  how 
changes  in  wording  or  context  will 
affect  results  based  on  questions  about 
subjective  phenomena  (see  Schuman 
and  Presser  (1981)).  For  example,  in 
national  surveys  close  to  a  quarter  of  the 
population  will  choose  the  “don’t 
know"  response  to  most  attitude 
questions  if  it  is  explicitly  offered;  yet 
these  same  people  will  select  a 
substantive  alternative  if  “don’t  know” 
is  not  specifically  provided,  even 
though  accepted  when  asserted 
spontaneously.  More  puzziingly,  a 
question  about  “forbidding”  a  particular 
action  tends  to  elicit  less  agreement 
than  a  question  about  “not  allowing" 
the  same  action,  although  the  two 
questions  are  logically  equivalent 
Beyond  these  examples,  most  attitude 
objects  are  simply  too  complex  to  be 
summarized  by  a  single  survey  question, 
e  g.,  attitudes  toward  abortion  are  too 


dependent  on  the  reasons  for  abortion 
and  the  time  in  pregnancy  to  be 
adequately  captured  by  a  single 
question;  attitudes  toward  "gun  control” 
vary  enormously  depending  on  the 
exact  framing  of  the  issue  (e.g., 
handguns  vs.  all  guns,  registration  vs. 
banning,  and  other  concrete  policy 
distinctions). 

Contingent  valuation  studies  seek 
descriptive  information,  yet  call  for  a 
response  similar  to  those  elicited  by 
questions  about  subjective  phenomena. 
Thus  they  risk  many  of  the  same 
response  effects  and  other  wording 
difficulties  that  turn  up  regularly  in 
attitude  surveys.  Minimizing  these 
effects  presents  a  considerable  challenge 
to  anyone  wishing  to  elicit  reliable  CV 
estimates.  The  simplest  way  to  approach 
the  problem  is  to  consider  a  CV  survey 
as  essentially  a  self-contained 
referendum  in  which  respondents  vote 
on  whether  to  tax  themselves  or  not  for 
a  particular  purpose.  Since  real 
referenda  are  exposed  to  most  of  the 
response  effects  that  occur  with  attitude 
surveys,  and  since  we  take  the  result  of 
referenda  as  telling  us  something  about 
“true”  preferences,  it  is  not  necessary  to 
claim  they  can  be  eliminated  completely 
in  a  CV  study. 

The  Panel  is  of  the  opinion  that  open- 
ended  CV  questions — e.g.,  “What  is  the 
smallest  sum  that  would  compensate 
you  for  environmental  damage  X?”  or, 
“What  is  the  largest  amount  you  would 
be  willing  to  pay  to  avoid  (or  repair)  - 
environmental  damage  X?” — are 
unlikely  to  provide  the  most  reliable 
valuations.  There  are  at  least  two 
reasons  for  this  conclusion.  In  the  first 
place,  the  scenario  lacks  realism  since 
respondents  are  rarely  asked  or  required 
in  the  course  of  their  everyday  lives  to 
place  a  dollar  value  on  a  particular 
public  good.  There  responses  to  such 
questions  are  therefore  likely  to  be 
unduly  sensitive  to  trivial 
characteristics  of  the  scenario  presented. 
In  the  second  place,  an  open-ended 
request  for  willingness  to  pay  or 
willingness  to  accept  compensation 
invites  strategic  overstatement.  The 
more  seriously  the  respondent  takes  the 
question,  the  more  likely  it  is  that  he  or 
she  will  see  that  reporting  a  large 
response  is  a  costless  way  to  make  a 
point.  Both  experience  and  logic  suggest 
that  responses  to  open-ended  questions 
will  be  erratic  and  oiased. 

However,  the  referendum  format, 
especially  when  cast  in  the  willingness 
to  pay  mode— -“Would  you  be  willing  to 
contribute  (or  be  taxed)  D  dollars  to 
cover  the  cost  of  avoiding  or  repairing 
environmental  damage  X?” — has  many 
advantages.  It  is  realistic:  referenda  on 
the  provision  of  public  goods  are  not 


uncommon  in  real  life.  There  is  no 
strategic  reason  for  the  respondent  to  do 
other  than  answer  truthfully,  although  a 
tendency  to  overestimate  often  appears 
even  in  connection  with  surveys 
concerning  routine  market  goods.  The 
fact  that  market  surveys  continue  to  be 
used  routinely  suggests  that  this 
tendency  is  not  a  insuperable  obstacle. 

Of  course,  the  respondent  in  a  CV 
survey  understands  that  the  referendum 
is  hypothetical;  there  is  no  implication 
that  the  tax  will  actually  be  levied  and 
the  damage  actually  repaired  or 
avoided.  This  suggests  that  considerable 
efforts  should  be  made  to  induce 
respondents  to  take  the  question 
seriously,  and  that  the  CV  instrument 
should  contain  other  questions  designed 
to  detect  whether  the  isspondent  has 
done  so.  Although  Carson,  et  al.  (1992), 
included  a  useful  question  to  determine 
whether  respondents  believed  the 
survey  was  biased  in  any  direction,  they 
did  not  sufficiently  test  whether  the 
completeness  of,  and  time  period  for, 
restoration  stated  in  the  survey  were 
folly  accepted  by  respondents.  But,  as 
far  as  strategic  reasons  go,  a  respondent 
who  would  not  be  willing  to  pay  D 
dollars  has  no  reason  to  answer  “Yes,” 
and  a  respondent  who  would  be  willing 
to  pay  D  dollars  has  no  reason  to  answer 
“No.” 

There  are,  however,  several  other 
reasons  why  one’s  response  to  a 
hypothetical  referendum  question  might 
be  the  opposite  of  one’s  actual  vote  on 
a  real  ballot.  On  one  hand,  a  respondent 
unwilling  to  pay  D  dollars  in  reality 
might  feel  pressure  to  give  the  “right” 
or  "good”  answer  when  responding  to 
an  in-person  or  telephone  interviewer. 
This  could  happen  if  the  respondent 
believes  that  the  interviewer  would 
herself  favor  a  yes  answer.  On  the  other 
hand,  a  respondent  actually  willing  to 
pay  the  stated  amount  might  answer  in 
the  negative  for  several  reasons:  (i) 
Belief  that  the  proposed  scenarios 
distributed  the  burden  unfairly;  (ii) 
doubt  of  either  the  feasibility  of  the 
proposed  action,  so  that  any 
contribution  would  be  wasted,  or  the 
ability  of  the  relevant  agency  to  carry 
out  the  action  efficiently;  or  (iii)  refusal 
to  accept  the  hypothetical  choice 
problem,  because  of  either  a  generalized 
aversion  to  taxes  or  a  view  that  someone 
else — the  "oil  industry”,  for  example — 
should  pay  for  repair  or  avoidance  as 
the  responsible  party.  The  same 
considerations  suggest  that  a  CV 
instrument  should  include  questions 
designed  to  detect  the  presence  of  these 
sources  of  bias.  This  is  in  feet  often 
done,  but  we  do  not  know  how 
successfully. 
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There  are  two  further  problems  that 
could  detract  from  the  reliability  of  CV 
responses  without  producing  any 
determinate  bias:  (i)  A  feeling  that  one’s 
vote  will  have  no  significant  effect  on 
the  outcome  of  the  hypothetical 
referendum,  leading  to  no  reply  or  an 
unconsidered  one;  and  (ii)  poor 
information  about  the  damage  being 
valued.  Of  course,  either  of  these  could 
occur  in  real  referenda. 

Here  we  must  decide  on  the  standard 
of  knowledgeability  of  the  respondents 
that  we  went  to  impose  on  a  CV  study. 

It  is  clear  that  it  should  be  at  least  as 
high  as  that  which  the  average  voter 
brings  to  a  real  referendum  on  the 
provision  of  a  specific  public  good,  but 
should  it  be  higher?  A  “conservative” 

CV  study,  i.e.,  one  that  avoids 
overestimating  true  willingness  to  pay, 
will  no  doubt  exceed  the  minimum 
standard  of  information  and  will  also 
lean  over  backwards  to  avoid  providing 
information  in  a  way  that  might  bias  the 
response  upwards.  In  particular,  a 
conservative  study  will  provide  the 
respondent  with  some  perspective 
concerning  the  overall  frequency  and 
magnitude  of  oil  spills,  the  amount  of 
money  currently  being  spent  on 
preventing  and  remedying  them,  the 
overall  scale  of  their  consequences,  the 
peculiar  features  of  the  spill  in  question, 
and  similar  relevant  information. 

Placing  the  choice  problem  in  a  broader 
context  helps  the  respondent  to  arrive  at 
a  realistic  or  even  conservative 
valuation. 

Most  of  the  provision  of  public  goods 
in  this  country  is  decided  by 
representatives  and  bureaucrats  rather 
than  by  direct  vote  of  the  citizens.  It  is 
presumed  that  these  agents  are  more 
“expert”  or  at  least  draw  on  more 
knowledge  than  the  citizens  themselves. 
The  agent’s  expertise,  if  it  really  exists, 
is  about  the  means  and  cost  of  providing 
public  goods,  though  elected  officials 
may  sometimes  be  presumed  to 
“represent”  judgments  of  ultimate  value 
to  the  citizens.  Nevertheless,  to  increase 
one’s  confidence  that  a  CV  study  is 
conservatively  reliable,  one  might  want 
to  compare  its  outcome  with  that 
provided  by  a  panel  of  experts.  This  will 
help  check  whether  respondents  and 
those  conducting  the  study  or  studies 
are  reasonably  well-informed  and  well- 
motivated.  This  comparison  could  be 
made  on  a  sample  of  CV  studies  to  give 
an  idea  of  their  reliability  in  general. 

The  above  considerations  suggest  that 
a  CV  study  based  on  the  referendum 
scenario  can  produce  more  reliably 
conservative  estimates  of  willingness  to 
pay,  and  hence  of  compensation 
required  in  the  aftermath  of 
environmental  impairment,  provided 


that  a  concerted  effort  is  made  to 
motivate  the  respondents  to  take  the 
study  seriously,  to  inform  them  about 
the  context  and  special  circumstances  of 
the  spill  or  other  accident,  and  to 
minimize  any  bias  toward  high  or  low 
answers  originating  from  social  pressure 
within  the  interview.  This  implies  that, 
in  the  present  state  of  the  art,  a  reliably 
conservative  CV  study  should  be 
conducted  with  personal  interviews  of 
significant  duration  and  will  therefore 
be  relatively  costly.  If  follows  therefore 
that,  in  order  that  the  cost  of  the  study 
not  bo  disproportionately  large 
compared  to  the  amount  of  damages,  the 
CV  approach  would  likely  be  used  only 
in  relatively  major  spills,  at  least  until 
further  improvements  in  methodology 
can  be  developed  and  accepted.  (A 
suggestion  for  doing  so  is  offered  in 
Section  V.) 

The  referendum  format  offers  one 
further  advantage  for  CV.  As  we  have 
argued,  external  validation  of  elicited 
lost  passive-use  values  is  usually 
impossible.  There  are  however  real-life 
referenda.  Some  of  them,  at  least,  are 
decisions  to  purchase  specific  public 
goods  with  defined  payment 
mechanisms,  e.g.,  an  increase  in 
property  taxes.  The  analogy  with 
willingness  to  pay  for  avoidance  or 
repair  of  environmental  damage  is  far 
from  perfect  but  close  enough  that  the 
ability  of  CV-like  studies  to  predict  the 
outcomes  of  real-world  referenda  would 
be  useful  evidence  on  the  validity  of  the 
CV  method  in  general. 

The  test  we  envision  is  not  an  election 
poll  of  the  usual  type.  Instead,  using  the 
referendum  format  and  providing  the 
usual  information  to  the  respondents,  a 
study  should  ask  whether  they  are 
willing  to  pay  the  average  amount 
implied  by  the  actual  referendum.  The 
outcome  of  the  CV-like  study  should  be 
compared  with  that  of  the  actual 
referendum.  The  Panel  thinks  that 
studies  of  this  kind  should  be  pursued 
as  a  method  of  validating  and  perhaps 
even  calibrating  applications  of  the  CV 
method  (see  Magleby,  1984). 

Addressing  the  Embedding  Problem 

Perhaps  the  most  important  internal 
argument  against  the  reliability  of  the 
CV  approach  (as  against  general 
criticisms  about  vagueness,  lack  of 
information,  or  unreality  of  the 
scenario)  is  the  observation  of  the 
“embedding”  phenomenon  (see  the 
discussion  in  Section  D).  Different  but 
similar  samples  of  respondents  are 
asked  about  their  willingness  to  pay  for 
prevention  of  environmental  damage 
scenarios  that  are  identical  except  for 
their  scale:  different  numbers  of 
seabirds  saved,  different  numbers  of 


forest  tracts  preserved  from  logging,  etc. 

It  is  reported  that  average  willingness  to 
pay  is  often  substantial  for  the  smallest 
scenario  presented  but  is  then 
substantially  independent  of  the  size  of 
the  damage  averted,  rising  slightly  if  at 
all  for  large  changes  in  size. 

The  usual  interpretation  proposed  by 
critics  of  the  CV  method  is  that  the 
responses  are  not  measuring  the 
equivalent  dollar  value  of  the  utility  of 
the  environmental  assets  preserved, 
because  that  would  certainly  be 
measurably  larger  for  substantially 
larger  programs  of  preservation.  Instead, 
the  fixed  sum  offered  is  the  value  of  a 
feeling  of  having  done  something 
praiseworthy;  a  “warm  glow”  is  the 
phrase  often  used. 

This  is  potentially  a  very  damaging 
criticism  of  the  method.  CV  studies 
almost  always  seek  to  measure 
willingness  to  pay  to  avoid  a  particular 
incident  rather  then  compensation  that 
would  be  required  for  damage  that  has 
already  occurred.  This  is  because 
respondents  are  more  likely  to 
exaggerate  the  compensation  they 
would  require  than  their  willingness  to 
pay,  and  because  the  latter  is  expected 
to  be  less  than  the  former  and  so  is 
conservative.  If  Reported  willingness  to 
pay  accurately  reflected  actual 
willingness  to  pay,  then,  under  the 
“warm  glow”  interpretation,  willingness 
to  pay  might  well  exceed  compensation 
required  because  the  former:  contains  an 
element  of  self-approbation.  It  might  be 
real  but  not  properly  compensable. 

Defenders  of  the  CV  approach  reply  to 
this  criticism  in  various  ways. 

Sometime  it  is  argued  that  the  evidence 
used  to  support  "embedding”  simply 
indicates  diminishing  marginal  utility  of 
the  asset  in  question.  In  many  cases, 
however,  the  constancy  or  near¬ 
constancy  of  willingness  to  pay  does  not 
appear  consistent  with  the  large 
reported  amounts  for  the  first  small 
increment  of  environmental 
preservation. 

A  second  defense  of  CV  against  the 
embedding  phenomenon  is  that  CV 
questions  have  to  be  posed  carefully  and 
in  context.  It  is  argued  that  carelessly 
formulated  CV  instruments  leave 
respondents  with  the  impression  that 
they  are  being  asked,  “Would  you  pay 
$X  to  avert  a  certain  small 
environmental  harm?”  In  a  very  large 
population  of  birds,  the  death  of  1,000 
is  not  seen  as  noticeably  different  from 
the  death  of  100,000 — and  may  not 
actually  be  very  different — so  that 
respondents  simply  answer  the  question 
just  asked. 

This  second  response  leads  to  the 
obvious  question:  now  should  a  CV 
instrument  be  framed  to  elicit  an  answer 
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that  responds  to  the  precise  scenario 
and  not  to  a  generalized  "warm  glow” 
effect?  We  must  reject  one  possible 
approach,  that  of  asking  each 
respondent  to  express  willingness  to 
pay  to  avert  incidents  of  varying  sizes; 
the  danger  is  that  embedding  will  be 
forcibly  avoided,  still  without  realism. 
This  issue  is  best  considered  as  part  of 
the  broader  question:  How  much 
context  about  the  incident  itself  and 
about  the  respondent's  circumstances 
and  choices  should  be  included  in  the 
CV  instrument? 

We  are  recommending  a  high 
standard  of  richness  in  context  to 
achieve  a  realistic  background.  Our 
proposed  guidelines  regarding  this  issue 
are  embodied  in  Section  IV  below. 

Time  Dimension  of  Passive  Use  Losses 

Typically,  environmental  damages 
from  oil  spills  or  similar  accidents  are 
severe  for  some  period  of  time — weeks, 
months,  or  sometimes  a  few  years — and 
gradually  are  reduced  by  natural  forces 
and  human  efforts  to  a  low  or  possibly 
even  zero  steady  state  level.  In  some 
circumstances,  passive-use  losses  derive 
only  or  mostly  from  the  steady  state 
conditions;  thus,  if  passive  use  value 
derives  from  species  diversity,  even  a 
considerable  loss  of  birds  or  mammals 
which  does  not  endanger  any  species 
will  give  rise  to  no  loss.  If.  on  the 
contrary  considerable  passive-use  value 
is  attached  to  the  interim  state  of  the 
natural  resource,  then  respondents  have 
to  do  a  very  difficult  present  value 
calculation  properly  to  compute  their 
currant  willingness  to  pay  for  the 
difference  between  the  fully  restored 
state  of  the  resource  and  the  actual  state 
as  the  level  of  restoration  varies  over 
time.  CV  surveys  accordingly  have  to  be 
carefully  designed  to  allow  respondents 
to  differentiate  interim  from  steady  state 
passive-use  loss,  and,  if  there  is  interim 
passive-use  loss,  to  report  its  present 
value  correctly. 

It  is  reasonable  to  assume  that  interim 
passive-use  values  are’  additive  over 
time.  Hence,  we  need  a  calculation  of 
present  values  of  the  interim  losses.  The 
discounting  and  the  estimation  of  the 
rate  of  recovery  of  the  resource  should 
be  done  by  technical  experts  and  not  by 
the  respondents,  who  are  unlikely  to 
handle  these  tasks  adequately. 
Respondents  should  be  asked  only  their 
willingness  to  pay  to  eliminate  the 
difference  between  some  partially 
restored  level  of  the  resource  and  the 
pristine  state  for  a  specific  period  of 
time,  say  a  year,  on  the  assumption  that 
after  that  time  full  restoration  is  assured. 
Technical  experts  would  estimate  how 
the  state  of  the  resource  will  vary  from 
year  to  yeaT  as  the  restoration  takes 


place.  The  technical  information  about 
the  state  of  the  resource,  together  with 
the  respondent’s  assessments  of  the  flow 
valuation  of  the  resource,  can  be  used  to 
construct  a  time  series  of  passive-use 
losses  which  can  be  discounted  to  the 
present  at  an  appropriate  rate  of  interest 
to  determine  the  present  value  of  the 
damages. 

IV.  Survey  Guidelines 

In  this  section  we  try  to  lay  down  a 
fairly  complete  set  of  guidelines 
compliance  with  which  would  define  an 
ideal  CV  survey.  A  CV  survey  does  not 
have  to  meet  each  of  these  guidelines 
fully  in  order  to  qualify  as  a  source  of 
reliable  information  to  a  damage 
assessment  process.  Many  departures 
from  the  guidelines  or  even  a  single 
serious  deviation  would,  however, 
suggest  unreliability  prima  facie.  To 
preserve  continuity,  we  give  only  a  bald 
list  of  guidelines  here.  They  are 
repeated  together  with  further 
explanatory  comments  in  the  Appendix 
to  this  Report. 

General  Guidelines 

•  Sample  Type  and  Size:  Probability 
sampling  is  essential  for  a  survey  used 
for  damage  assessment.1  The  choice  of 
sample  specific  design  and  size  is  a 
difficult,  technical  question  that 
requires  the  guidance  of  a  professional 
sampling  statistician. 

•  Minimize  Nonresponses:  High 
nonresponse  rates  would  make  the 
survey  results  unreliable. 

•  Personal  Interview:  The  Panel 
believes  it  unlikely  that  reliable 
estimates  of  values  could  be  elicited 
with  mail  surveys.  Face-to-face 
interviews  are  usually  preferable, 
although  telephone  interviews  have 
some  advantages  in  terms  of  cost  and 
centralized  supervision. 

•  Pretesting  for  Interviewer  Effects: 

An  important  respect  in  which  CV 
surveys  differ  from  actual  referenda  is 
the  presence  of  an  interviewer  (except 
in  the  case  of  mail  surveys).  It  is 
possible  that  interviewers  contribute  to 
“social  desirability”  bias,  since 
preserving  the  environment  is  widely 
viewed  as  something  positive.  In  order 
to  test  this  possibility,  major  CV  studies 
should  incorporate  experiments  that 
assess  interviewer  effects. 

1  This  need  not  preclude  use  of  less  adequate 
samples,  including  quota  or  even  convenience 
samples,  for  preliminary  testing  of  specific 
experimental  variations,  so  long  as  order  of 
magnitude  differences  rather  than  univariate  results 
are  the  focus.  Even  then,  obvious  sources  of  bias 
should  be  avoided  (&£.,  college  students  are 
probably  too  different  in  age  and  education  from  the 
heterogeneous  adult  population  to  provide  a 
trustworthy  basis  for  wider  generalization). 


a  Reporting:  Every  report  of  a  CV 
study  should  make  clear  the  definition 
of  the  population  sampled,  the  sampling 
frame  used,  the  sample  size,  the  overall 
sample  non-response  rate  and  its 
components  (e.g.,  refusals),  and  item 
non-response  on  all  important 
questions.  The  report  should  also 
reproduce  the  exact  wording  and 
sequence  of  the  questionnaire  and  of 
other  communications  to  respondents 
(e.g.,  advance  letters).  All  data  from  the 
study  should  be  archived  and  made 
available  to  interested  parties  (see 
Carson  et  al.  (1992),  for  an  example  of 
good  practice  in  inclusion  of 
questionnaire  and  related  details;  as  of 
this  date,  however,  the  report  has  not 
been  available  publicly  and  the  data 
have  not  been  archived  for  open  use  by 
other  scholars). 

•  Careful  Pretesting  of  a  CV 
Questionnaire:  Respondents  in  a  CV 
survey  are  ordinarily  presented  with  a 
good  deal  of  new  and  often  technical 
information,  well  beyond  what  is 
typical  in  most  surveys.  This  requires 
very  careful  pilot  work  and  pretesting, 
plus  evidence  from  the  final  survey  that 
respondents  understood  and  accepted 
the  main  description  and  questioning 
reasonably  well. 

Guidelines  for  Value  Elicitation  Surveys 

The  following  guidelines  are  met  by 
the  best  CV  surveys  and  need  to  be 
present  in  order  to  assure  reliability  and 
usefulness  of  the  information  that  is 
obtained. 

•  Conservative  Design:  Generally, 
when  aspects  of  the  survey  design  and 
the  analysis  of  the  responses  are 
ambiguous,  the  option  that  tends  to 
underestimate  willingness  to  pay  is 
preferred.  A  conservative  design 
increases  the  reliability  of  the  estimate 
by  eliminating  extreme  responses  that 
can  enlarge  estimated  values  wildly  and 
implausibly. 

•  Elicitation  Format:  The  willingness 
to  pay  format  should  be  used  instead  of 
the  compensation  required  because  the 
former  is  the  conservative  choice. 

•  Referendum  Format:  The  valuation 
question  should  b6  posed  as  a  vote  on 

a  referendum. 

•  Accurate  Description  of  the 
Program  or  Policy:  Adequate 
information  must  be  provided  to 
respondents  about  the  environmental 
program  that  is  offered.  It  must  be 
defined  in  a  way  that  is  relevant  to 
damage  assessment. 

•  Pretesting  of  Photographs:  The 
effects  of  photographs  on  subjects  must 
be  carefully  explored. 

•  Reminder  of  Undamaged  Substitute 
Commodities:  Respondents  must  be 
reminded  of  substitute  commodities, 
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such  as  other  comparable  natural 
resources  or  the  future  state  of  the  same 
natural  resource.  This  reminder  should 
be  introduced  forcefully  and  directly 
prior  to  the  main  valuation  question  to 
assure  that  respondents  have  the 
alternatives  clearly  in  mind. 

•  Adequate  Time  Lapse  from  the 
Accident:  The  survey  must  be 
conducted  at  a  time  sufficiently  distant 
from  the  date  of  the  environmental 
insult  that  respondents  regard  the 
scenario  of  complete  restoration  as 
plausible.  Questions  should  be  included 
to  determine  the  state  of  subjects’  beliefs 
regarding  restoration  probabilities. 

•  Temporal  Averaging:  Time 
dependent  measurement  noise  should 
be  reduced  by  averaging  across 
independently  drawn  samples  taken  at 
different  points  in  time.  A  clear  and 
substantial  time  trend  in  the  responses 
would  cast  doubt  on  the  ‘‘reliability’’  of 
the  finding. 

•  “ No-answer ”  Option:  A  “no¬ 
answer”  option  should  be  explicitly 
allowed  in  addition  to  the  "yes”  and 
“no”  vote  options  on  the  main  valuation 
(referendum)  question.  Respondents 
who  choose  the  “no-answer”  option 
should  be  asked  nondirectively  to 
explain  their  choice.  Answers  should  be 
carefully  coded  to  show  the  types  of 
responses,  for  example:  (i)  Rough 
indifference  between  a  yes  and  a  no 
vote;  (ii)  inability  to  make  a  decision 
without  more  time  or  more  information; 
(iii)  preference  for  some  other 
mechanism  for  making  this  decision; 
and  (iv)  bored  by  this  survey  and 
anxious  to  end  it  as  quickly  as  possible. 

•  Yes/no  Follow-ups:  Yes  and  no 
responses  should  be  followed  up  by  the 
open-ended  question:  “Why  did  you 
vote  yes/no?”  Answers  should  be 
carefully  coded  to  show  the  types  of 
responses,  for  example:  (i)  It  is  (or  isn’t) 
worth  it;  (ii)  Don’t  know;  or  (iii)  The  oil 
companies  should  pay. 

•  Cross-tabulations:  The  survey 
should  include  a  variety  of  other 
questions  that  help  to  interpret  the 
responses  to  the  primary  valuation 
question.  The  final  report  should 
include  summaries  of  willingness  to  pay 
broken  down  by  these  categories. 

Among  the  items  that  would  be  helpful 
in  interpreting  the  responses  are: 

Income 

Prior  Knowledge  of  the  Site 
Prior  Interest  in  the  Site  (Visitation 

Rates) 

Attitudes  Toward  the  Environment 
Attitudes  Toward  Big  Business 
Distance  to  the  Site 
Understanding  of  the  Task 
Belief  in  the  Scenarios 
Ability/Willingness  to  Perform  the  Task 


•  Checks  on  Understanding  and 
Acceptance:  The  above  guidelines  must 
be  satisfied  without  making  the 
instrument  so  complex  that  it  poses 
takes  that  are  beyond  the  ability  or 
interest  level  of  many  participants. 

Goals  for  Value  Elicitation  Surveys 

The  following  items  are  not 
adequately  addressed  by  even  the  best 
CV  surveys.  In  the  opinion  of  the  Panel, 
these  issues  will  need  to  be 
convincingly  dealt  with  in  order  to 
assure  the  reliability  of  the  estimates. 

•  Alternative  Expenditure 
Possibilities:  Respondents  must  be 
reminded  that  their  willingness  to  pay 
for  the  environmental  program  in 
question  would  reduce  their 
expenditures  for  private  goods  or  other 
public  goods.  This  reminder  should  be 
more  than  perfunctory,  but  less  than 
overwhelming.  The  goal  is  to  induce 
respondents  to  keep  in  mind  other 
likely  expenditures,  including  those  on 
other  environmental  goods,  when 
evaluating  the  main  scenario. 

•  Deflection  of  Transaction  Value: 
The  survey  should  be  designed  to 
deflect  the  general  “warm-glow”  of 
giving  or  the  dislike  of  “big  business” 
away  from  the  specific  environmental 
program  that  is  being  evaluated.  It  is 
possible  that  the  referendum  format 
limits  the  “warm  glow”  effect,  but  until 
this  is  clear  the  survey  design  should 
explicitly  address  this  problem. 

•  Steady  State  or  Interim  Losses:  It 
should  be  made  apparent  that 
respondents  can  distinguish  interim 
from  steady-state  losses. 

•  Present  Value  Calculations  of 
Interim  Losses:  It  should  be 
demonstrated  that,  in  revealing  values, 
respondents  are  adequately  sensitive  to 
the  timing  of  the  restoration  process. 

•  Advance  Approval:  Since  the 
design  of  the  CV  survey  can  have  a 
substantial  effect  on  the  responses,  it  is 
desirable  that — if  possible— critical 
features  be  preapproved  by  both  sides  in 
a  legal  action,  with  arbitration  and/or 
experiments  used  when  disagreements 
cannot  be  resolved  by  the  parties 
themselves. 

•  Burden  of  Proof:  Until  such  time  as 
there  is  a  set  of  reliable  reference 
surveys,  the  burden  of  proof  of 
reliability  must  rest  on  the  survey 
designers.  They  must  show  through 
pretesting  or  other  experiments  that 
their  survey  does  not  suffer  from  the 
problems  that  these  guidelines  are 
intended  to  avoid.  Specifically,  if  a  CV 
survey  suffered  from  any  of  the 
following  maladies,  we  would  judge  its 
findings  “unreliable”: 


— A  high  nonresponse  rate  to  the  entire 
survey  instrument  or  to  the  valuation 
question. 

— Inadequate  responsiveness  to  the 
scope  of  the  environmental  insult. 

— Lack  of  understanding  of  the  task  by 
the  respondents. 

— Lack  of  belief  in  the  full  restoration 
scenario. 

— “Yes”  or  “no”  votes  on  the 
hypothetical  referendum  that  are  not 
followed  up  or  explained  by  making 
reference  to  the  cost  and/or  the  value 
of  the  program. 

•  Reliable  Reference  Surveys:  In  order 
to  alleviate  this  heavy  burden  of  proof, 
we  strongly  urge  the  government  to 
undertake  the  task  of  creating  a  set  of 
reliable  reference  surveys  that  can  be 
used  to  interpret  the  guidelines  and  also 
to  calibrate  surveys  that  do  not  fully 
meet  the  conditions. 

V.  Recommendations  for  Future 
Research 

.The  Panel’s  major  research 
recommendation  goes  toward  a  drastic 
reform  of  the  CV  procedure,  extending 
beyond  the  guidelines  suggestion  in 
Section  IV. 

The  problem  of  estimating  the 
demand  for  highly  innovative 
commercial  products,  including  some 
that  have  not  yet  actually  been 
produced,  is  much  like  the  problem 
faced  in  CV  research.  It  is  the  problem 
of  estimating  willingness  to  pay  for  a 
necessarily  unfamiliar  product.  The 
field  of  market  research  has  developed 
methods — “conjoint  analysis,”  for 
example — that  are  very  similar  to  the  CV 
approach.  (One  important  difference  is 
that  a  new  product  may  eventually 
reach  the  market,  and  projections  of 
expected  sales  can  be  checked.  Survey 
responses  are  usually  found  to  be 
moderate  overestimates  of  actual 
willingness  to  pay.)  Practitioners  have 
found  that  survey  methods  are  better  at 
estimating  relative  demand  than 
absolute  demand.  There  is  an  anchoring 
problem,  even  with  private  goods — that 
is,  absolute  willingness  to  pay  is  hard  to 
pin  down.  This  l^ds  to  the  following 
suggestion. 

Tne  federal  government  should 
produce  standard  damage  assessments 
for  a  few  specific  reference  oil  spills, 
either  hypothetical  or  actual,  ranging 
from  small  to  large.  These  standard 
valuations  could  be  generated  by  any 
method.  One  possibility  would  be 
through  a  jury  of  experts.  Such  a  jury  of 
experts  might  wish  to  conduct  a  series 
of  CV  studies,  satisfying  the  guidelines 
laid  out  above.  These  CV  studies  would 
be  inputs  into  the  jury  process,  to  be 
combined  with  other  information  and 
expert  judgment.  Once  these 
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benchmarks  were  available,  they  could 
serve  as  reference  points  for  later  CV 
studies.  When  a  damage  assessment  is 
required,  surveys  could  be  used  to  elicit 
answers  to  questions  like:  "Would  you 
pay  (much  more,  more,  about  the  same, 
less,  much  less)  to  prevent  this  spill 
than  you  would  to  prevent  Standard 
Spill  A?”  "Would  you  pay  an  amount  to 
avoid  this  spill  that  is  between  the 
amounts  you  would  pay  to  avoid 
Standard  Spill  B  and  Standard  Spill  C? 

If  so,  is  the  amount  much  closer  to  B 
than  C,  closer  to  B  than  C,  halfway 
between  B  and  C,  closer  to  C  than  B, 
much  closer  to  C  than  B?”  These 
questions  presumably  would  not  be 
asked  so  schematically.  Responses  to 
such  a  study  could  then  serve  as  one 
reliable  source  of  information  in  the 
damage  assessment. 

We  recognize  that  this  technique 
would  require  that  respondents  be  made 
familiar  with  the  reference  spills  as  well 
as  the  particular  spill  whose  damage  is 
being  assessed.  We  expect  that  the 
additional  effort  would  be  more  than 
offset  by  the  greater  simplicity  and 
reliability  in  estimating  relative 
willingness  to  pay. 

This  possibility  suggests  a  slightly 
more  radical  extension  of  the  CV 
method.  Respondents  could  be  asked  to 
compare  their  willingness  to  pay  to 
avoid  a  specific  case  of  environmental 
damage  to  their  willingness  to  pay  for  a 
range  of  fairly  familiar  private  goods.  It 
would  no  doubt  be  best  if  the  private  ^ 
goods  were  to  bear  some  similarity  to 
the  environmental  good  in  question,  but 
that  is  not  necessary.  The  anchoring 
purpose  would  be  served  if  respondents 
could  measure  their  willingness  to  pay 
in  units  of  articles  of  clothing  or  small 
household  appliances  forgone. 

This  latter  is  a  suggestion  for  research 
in  the  CV  method,  not  necessarily  a 
recommendation  for  current  practical 
use. 

The  guidelines  proposed  in  Section  IV 
themselves  suggest  areas  for  further 
research,  this  time  within  the  contingent 
valuation  community.  In  particular,  we 
emphasize  the  urgencyv>f  studying  the 
sensitivity  of  willingness  to  pay 
responses  to  the  number  and  extent  of 
budgetary  substitutes  mentioned  in 
survey  instruments  (that  is,  reminders  of 
other  things  on  which  respondents 
could  spend  their  money).  In  such 
research  it  would  be  helpful  if  parallel 
studies  were  conducted  on  the 
sensitivity  of  stated  intentions  to  buy 
ordinary  market  goods — both  familiar 
and  unfamiliar — to  reminders  of 
alternative  uses  of  those  resources.  The 
point  is  to  discover  the  extent  to  which 
the  valuation  of  environmental  public 
goods  is  intrinsically  more  difficult  than 


similar  exercises  with  respect  to  market 
goods. 

A  closely-related  line  of  research  is 
the  sensitivity  of  responses  in  CV 
surveys  to  the  number  and  extent  of 
undamaged  substitute  commodities 
mentioned  explicitly  in  the  survey 
instrument  (miles  of  nearby  shoreline, 
miles  of  shoreline  elsewhere,  similarity 
for  animal  or  bird  life,  alternative 
recreation  possibilities  and  so  on).  This 
could  be  extended  to  variations  in  the 
way  in  which  the  budget  constraint  is 
presented  to  respondents.  Here  again, 
comparisons  with  market  goods  would 
be  useful. 

Finally,  having  urged  that  the 
availability  of  a  no-vote  option  is  an 
important  component  of  the  ability  of 
the  CV  technique  to  mimic  an  actual 
referendum,  we  recommend  further 
research  into  alternative  ways  of 
presenting  and  interpreting  the  no-vote 
option.  In  this  respetf,  too,  comparative 
studies  with  familiar  public  and  private 
goods  (local  parks,  school  facilities, 
housing  for  the  homeless,  food 
distributions)  would  be  enlightening. 
Real  referenda  always  allow  the  option 
of  not  voting,  in  a  natural  way.  CV 
studies  have  to  achieve  the  same  result 
more  deliberately,  so  there  is  a  need  to 
know  if  the  precise  formulation  matters 
very  much  to  the  result. 

VI.  Conclusions  and  Recommendations 

The  Panel  starts  from  the  premise  that 
passive-use  loss — interim  or 
permanent — is  a  meaningful  component 
of  the  total  damage  resulting  from 
environmental  accidents.  A  problem 
arises  because  passive-use  losses  have 
few  or  no  overt  behavioral 
consequences.  The  faintness  of  the 
behavioral  trail  means  that  a  well- 
designed  and  adequately  sensitive 
measuring  instrument  is  needed  to 
substitute  for  conventional  observations 
of  behavior.  In  particular,  can  the  CV 
method  provide  a  sufficiently  reliable 
estimate  of  total  loss — including 
passive-use  loss — to  play  a  useful  role  in 
damage  assessment? 

It  has  been  argued  in  the  literature 
and  in  comments  addressed  to  the  Panel 
that  the  results  of  CV  studies  are 
variable,  sensitive  to  details  of  the 
survey  instrument  used,  and  vulnerable 
to  upward  bias.  These  arguments  are 
plausible.  However,  some  antagonists  of 
the  CV  approach  go  so  far  as  to  suggest 
that  there  can  be  no  useful  information 
content  to  CV  results.  The  Panel  is 
unpersuaded  by  these  extreme 
arguments. 

In  Section  IV  above,  we  identify  a 
number  of  stringent  guidelines  for  the 
conduct  of  CV  studies.  These  require 
that  respondents  be  carefully  informed 


about  the  particular  environmental 
damage  to  be  valued,  and  about  the  full 
extent  of  substitutes  and  undamaged 
alternatives  available.  In  willingness  to 
pay  scenarios,  the  payment  vehicle  must 
be  presented  fully  and  clearly,  with  the 
relevant  budget  constraint  emphasized 
The  payment  scenario  should  be 
convincingly  described,  preferably  in  a 
referendum  context,  because  most 
respondents  will  have  had  experience 
with  referendum  ballots  with  less-than- 
perfect  background  information.  Where 
choices  in  formulating  the  CV 
instrument  can  be  made,  we  urge  they 
lean  in  the  conservative  direction,  as  a 
partial  or  total  offset  to  the  likely 
tendency  to  exaggerate  willingness  to 

e  Panel  concludes  that  under  those 
conditions  (and  others  specified  above), 
CV  studies  convey  useful  information. 

We  think  it  is  fair  to  describe  such 
information  as  reliable  by  the  standards 
that  seem  to  be  implicit  in  similar 
contexts,  like  market  analysis  for  new 
and  innovative  products  and  the 
assessment  of  other  damages  normally 
allowed  in  court  proceedings.  As  in  all 
such  cases,  the  more  closely  the 
guidelines  are  followed,  the  more 
reliable  the  result  will  be.  It  is  not 
necessary,  however,  that  every  single 
injunction  be  completely  obeyed; 
inferences  accepted  in  other  contexts 
are  not  perfect  either. 

Thus,  the  Panel  concludes  that  CV 
studies  can  produce  estimates  reliable 
enough  to  be  the  starting  point  of  a 
judicial  process  of  damage  assessment, 
including  lost  passive-use  values.  To  be 
acceptable  for  this  purpose,  such  studies 
should  follow  the  guidelines  described 
in  Section  IV  above.  The  phrase  “be  the 
starting  point”  is  meant  to  emphasize 
that  the  Panel  does  not  suggest  that  CV 
estimates  can  be  taken  as  automatically 
defining  the  range  of  compensable 
damages  within  narrow  limits.  Rather, 
we  have  in  mind  the  following 
considerations. 

The  Panel  is  persuaded  that 
hypothetical  markets  tend  to  overstate 
willingness  to  pay  for  private  as  well  as 
public  goods.  The  same  bias  must  be 
expected  to  occur  in  CV  studies.  To  the 
extent  that  the  design  of  CV  instruments 
makes  conservative  choices  when 
alternatives  are  available,  as  urged  in 
Section  IV,  this  intrinsic  bias  may  be 
offset  or  even  over-corrected.  All 
surveys  of  attitudes  or  intentions  are 
bound  to  exhibit  sensitivity  of  response 
to  the  framing  of  questions  and  the 
order  in  which  they  are  asked.  No 
automatic  or  mechanical  calibration  of 
responses  seems  to  be  possible. 

The  judicial  process  must  in  each  case 
come  to  a  conclusion  about  the  degree 
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to  which  respondents  have  been 
induced  to  consider  alternative  uses  of 
funds  and  take  the  proposed  payment 
vehicle  seriously.  Defendants  will  argue 
that  closer  attention  to  substitute 
commodities  would  have  yielded  lower 
valuations.  Trustees  will  argue  that  they 
have  already  leaned  over  backwards  to 
ensure  conservative  responses.  Judges 
and  juries  must  decide  as  they  do  in 
other  damage  cases.  The  Panel’s 
conclusion  is  that  a  well-conducted  CV 
study  provides  an  adequately  reliable 
benchmark  to  begin  such  arguments.  It 
contains  information  that  judges  and 
juries  will  wish  to  use,  in  combination 
with  other  evidence,  including  the 
testimony  of  expert  witnesses. 

The  Panel’s  second  conclusion  is  that 
the  appropriate  federal  agencies  should 
begin  to  accumulate  standard  damage 
assessments  for  a  range  of  oil  spills,  as 
described  in  Section  V.  That  process 
should  further  improve  the  reliability  of 
CV  studies  in  damage  assessment.  It 
should  thus  contribute  to  increasing  the 
accuracy  and  reducing  the  cost  of 
subsequent  damage  assessment  cases.  In 
that  sense,  it  can  be  regarded  as  an 
investment. 

The  proposals  for  further  research 
outlined  in  Section  V  are  an  integral 
part  of  our  recommendations.  The  Panel 
believes  that  the  suggestions  put 
forward  there  could  lead  to  more 
reliable  and  less  controversial  damage 
assessment  at  reduced  cost.  It  is  not  to 
be  expected  that  controversy  will 
disappear,  however.  There  will  always 
be  controversy  where  intangible  losses 
have  to  be  evaluated  in  monetary  terms. 

Appendix — General  Guidelines 

•  Sample  Type  and  Size:  Probability 
sampling  is  essential  for  a  survey  used 
for  damage  assessment.1  The  choice  of 
sample  specific  design  and  size  is  a 
difficult,  technical  question  that 
requires  the  guidance  of  a  professional 
sampling  statistician. 

If  a  single  dichotomous  question  of 
the  yes-no  type  is  used  to  elicit 
valuation  responses,  then  a  total  sample 
size  of  1000  respondents  will  limit 
sampling  error  to  about  3%  plus  or 
minus  on  a  single  dichotomous 
question,  assuming  simple  random 
sampling.  However,  this  or  any  other 
sample  size  needs  to  be 
reconceptualized  for  three  reasons. 


1  This  need  not  preclude  use  of  less  adequate 
samples,  including  quota  or  even  convenience 
samples,  for  preliminary  testing  of  specific 
experimental  variations,  so  long  as  order  of 
magnitude  differences  rather  than  univariate  results 
are  the  focus.  Even  then,  obvious  sources  of  bias 
should  be  avoided  (e.g.  college  students  are 
probably  too  different  in  age  and  education  from  the 
heterogeneous  adult  population  to  provide  a 
trustworthy  basis  for  wider  generalization). 


First,  if  face-to-face  interviewing  is 
used,  as  we  suggest  above,  clustering 
and  stratification  must  be  taken  into 
account  Second,  if  dichotomous 
valuation  questions  are  used  (e.g., 
hypothetical  referenda),  separate 
valuation  amounts  must  be  asked  of 
random  sub-samples  and  these 
responses  must  be  unscrambled 
econometrically  to  estimate  the 
underlying  population  mean  or  median. 
Third,  in  order  to  incorporate 
experiments  on  interviewer  and 
wording  effects,  additional  random  sub¬ 
sampling  is  required.  For  all  these 
reasons,  it  will  be  important  to  consult 
sampling  statisticians  in  the  design  of  a 
CV  survey  intended  for  legal  or  policy¬ 
making  purposes. 

•  Minimize  Nonresponses:  High 
nonresponse  rates  would  make  the 
survey  results  unreliable. 

To  the  extent  that  a  CV  study  is 
expected  to  represent  the  adult 
population  of  the  United  States  or  a 
portion  of  it,  minimizing  both  sample 
non-response  and  item  non-response  are 
important.  The  former  is  unlikely  to  be 
below  20%  even  in  very  high  quality 
surveys;  the  latter  has  also  been  large  in 
some  CV  surveys  because  of  the 
difficulty  of  the  task  respondents  are 
being  asked  to  perform.  These  sources  of 
potential  bias  can  be  partially  justified 
on  the  grounds  that  they  also  occur  with 
official  referenda,  in  both  cases  with  the 
loss  especially  of  the  least  educated 
parts  of  the  population.  The  further 
reduction  of  the  final  sample  by 
elimination  of  “protest  zeros,” 
“unrealistic  high  values,”  and  other 
problematic  responses  may  lead  to 
effective  final  total  response  rates  so  low 
as  to  imply  that  the  survey  population 
consists  of  interested  and  specially 
instructed  quasi-experts.  This 
consideration  reinforces  the  desirability 
of  combining  a  reasonable  response  rate 
with  a  high  but  not  forbidding  standard 
of  information  as  discussed  in  Section 
HI  above. 

•  Personal  Interview:  The  Panel 
believes  it  unlikely  that  reliable 
estimates  of  values  could  be  elicited 
with  mail  surveys.  Face-to-face 
interviews  are  usually  preferable, 
althougfa^elephone  interviews  have 
some  aavantagas  in  terms  of  cost  and 
centralized  supervision. 

Assuming  a  CV  survey  is  to  represent 
a  natural  papulation,  such  as  all  adults 
in  the  United  States,  or  those  in  a  single 
urban  area  or  a  state,  it  is  desirable  that 
it  be  carried  out  using  either  face-to-face 
or  telephone  interviews.  Mail  surveys 
typically  employ  lists  that  cover  too 
small  a  part  of  the  population  (e.g., 
samples  based  on  telephone  directories 
omit  approximately  half  the  U.S. 


population  because  of  non-Usted 
numbers,  incorrect  numbers,  and  non¬ 
phone  households),  and  then  miss 
another  quarter  or  more  of  the 
remainder  through  non-response.  In 
addition,  since  the  content  of  a  mail 
questionnaire  can  be  reviewed  by 
targeted  respondents  before  deciding  to 
return  it,  those  most  interested  in  a 
natural  resource  issue  or  in  one  side  or 
the  other  can  make  their  decision  on 
that  basis.  It  is  also  impossible  using 
mail  surveys  to  guarantee  random 
selection  within  households  or  to 
confine  answering  to  a  single 
respondent,  and  it  is  difficult  (though 
not  impossible)  to  control  question- 
order  effects.  Thus,  mail  surveys  should 
be  used  only  if  another  supplementary 
method  can  be  employed  to  cross- 
validate  the  results  on  a  random  sub¬ 
sample  of  respondents. 

The  choice  between  telephone  and 
face-to-face  administration  is  less  clear. 
Face-to-face  surveys  offer  practical 
advantages  in  maintaining  respondent 
motivation  and  allowing  use  of  graphic 
supplements.  Both  coverage  and 
response  rates  are  also  usually 
somewhat  higher  than  with  telephone 
surveys.  However,  telephone  surveys 
can  cut  interviewing  costs  by  between  a 
third  and  a  half;  for  CV  purposes,  it  may 
be  a  disadvantage  that  most  survey 
investigators  believe  telephone 
interviews  need  to  be  kept  shorter  in 
length  than  face-to-face  interviews 
because  respondent  attention  and 
cooperation  are  more  difficult  to 
maintain.  In  addition,  random-digit-dial 
telephone  surveys  approximate  simple 
random  sampling.  Face-to-face  surveys 
must  be  based  on  cluster  sampling  and, 
therefore,  the  results  provide  less 
precise  estimates  than  do  telephone 
surveys  of  the  same  size. 

•  Pretesting  for  Interviewer  Effects: 
An  important  respect  in  which  CV 
surveys  differ  from  actual  referenda  is 
the  presence  of  an  interviewer  (except 
in  the  case  of  mail  surveys).  It  is 
possible  that  interviewers  contribute  to 
“social  desirability”  bias,  since 
preserving  the  environment  is  widely 
viewed  as  something  positive.  In  order 
to  test  this  possibility,  major  CV  studies 
should  incorporate  experiments  that 
assess  interviewer  effects. 

To  test  for  interviewer  effects,  two 
modifications  might  be  made  to  a 
standard  face-to-face  CV  survey.  In  one 
variant  on  current  practice,  respondents 
would  stop  when  they  come  to  the 
valuation  question,  write  their  “vote” 
on  a  ballot,  and  fold  and  deposit  it  in 
a  sealed  box.  However,  since  this 
practice  would  not  mimic  the  complete 
anonymity  of  the  voting  booth,  for  a 
subsample  of  respondents  a  second 
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modification  should  be  made. 
Respondents  would  be  allowed  to  mail 
their  "ballots”  in  unmarked  envelopes 
directly  to  the  survey  organization,  even 
though  that  will  preclude  any  but  the 
simplest  analysis  of  responses.  Tests  of 
the  effect  of  both  these  modifications  of 
crirrent  practice  will  indicate  whether 
they  are  needed  routinely  or  whether  at 
least  some  calibration  should  be 
introduced  to  compensate  for 
interviewer  effects.  (The  more  modest  of 
these  proposed  modifications — a 
simulated  ballot  box,  or  even  voting  on 
a  portable  computer — has  few  if  any 
disadvantages  and  might  be  made 
standard  if  it  shows  any  reliable 
departure  at  all  from  answers  given 
orally  to  the  interviewer.) 

•  Reporting:  Every  report  of  a  CV 
study  should  make  clear  the  definition 
of  the  population  sampled,  the  sampling 
frame  used,  the  sample  size,  the  overall 
sample  non-response  rate  and  its 
components  (e.g.,  refusals),  and  item 
non-response  on  all  important 
questions.  The  report  snould  also 
reproduce  the  exact  wording  and 
sequence  of  the  questionnaire  and  of 
other  communications  to  respondents 
(e.g.,  advance  letters).  All  data  from  the 
study  should  be  archived  and  made 
available  to  interested  parties  (see 
Carson  et  al.  (1992)),  for  an  example  of 
good  practice  in  inclusion  of 
questionnaire  and  related  details;  as  of 
this  date,  however,  the  report  has  not 
been  available  publicly  and  the  data 
have  not  been  archived  for  open  use  by 
other  scholars). 

•  Careful  Protesting  of  a  CV 
Questionnaire:  Respondents  in  a  CV 
survey  are  ordinarily  presented  with  a 
good  deal  of  new  and  often  technical 
information,  well  beyond  what  is 
typical  in  most  surveys.  This  requires 
very  careful  pilot  work  and  pretesting, 
plus  evidence  from  the  final  survey  that 
respondents  understood  and  accepted 
the  main  description  and  questioning 
reasonably  well. 

Parenthetically,  the  claim  sometimes 
made  by  CV  proponents  that  particular 
methods  of  piloting,  such  as  focus 
groups,  are  essential  should  be  viewed 
with  skepticism,  since  these  claims  are 
unsupported  by  any  systematic 
evidence.  Nor  is  it  clear  that  what  are 
called  “state-of-the-art”  CV  surveys 
constitute  something  entirely  new  or 
different  from  other  types  of  serious 
survey  investigations.  Thus,  although 
evidence  that  questionnaire 
development  has  been  carried  out 
carefully  is  certainly  important,  it 
cannot  be  taken  as  a  self-sufficient  basis 
of  validity — the  more  so  because  we 
know  that  many  people  will  answer 
survey  questions  without  apparent 


difficulty,  even  when  they  do  not 
understand  them  well.  A  way  of 
reducing  pressure  to  give  answers  of 
questionable  meaningfulness  would  be 
to  provide  respondents  an  explicit  "no 
opinion”  type  of  alternative  when  a  key 
valuation  question  is  posed. 

Guidelines  for  Value  Elicitation 
Surveys 

The  following  guidelines  are  met  by 
the  best  CV  surveys  and  need  to  be 
present  in  order  to  assure  reliability  and 
usefulness  of  the  information  that  is 
obtained. 

•  Conservative  Design:  Generally, 
when  aspects  of  the  survey  design  and 
the  analysis  of  the  responses  are 
ambiguous,  the  option  that  tends  to 
underestimate  willingness  to  pay  is 
preferred.  A  conservative  design 
increases  the  reliability  of  the  estimate 
by  eliminating  extreme  responses  that 
can  enlarge  estimated  values  wildly  and 
implausibly. 

•  Elicitation  Format:  The  willingness 
to  pay  format  should  be  used  instead  of 
compensation  required  because  the 
former  is  the  conservative  choice. 

In  experimental  settings,  the  gap 
between  stated  intentions  to  support  a 
particular  referendum  and  actual 
behavior  in  the  voting  booth  can  be  very 
great  (see  Magleby,  1984).  This  gap 
might  be  treated  by  "calibration”  if 
there  were  historical  data  on  the 
relationship  between  such  intentions 
and  behavior.  Unfortunately,  we  are 
aware  of  no  data  that  is  close  enough  to 
the  CV  context  that  could  be  used  to 
calibrate  CV  responses.  In  the  absence  of 
historical  data  that  can  be  used  to 
calibrate  the  intentions  reported  in  the 
CV  surveys,  the  survey  instrument  has 
to  be  designed  with  extraordinary  care 
so  that  it  can  stand  on  its  own. 

•  Referendum  Format:  The  valuation 
question  should  be  posed  as  a  vote  on 
a  referendum. 

As  is  now  generally  recognized  by 
most  CV  proponents,  asking 
respondents  to  give  a  dollar  valuation  in 
response  to  an  open-ended  question 
presents  them  with  an  extremely 
difficult  task.  At  the  same  time,  CV 
proponents  also  recognize  that 
presenting  respondents  a  set  of^pllar 
amounts  from  which  they  are  to  choose 
is  likely  to  create  anchoring  and  other 
forms  of  bias.  Thus,  we  recommend  as 
the  most  desirable  form  of  CV  elicitation 
the  use  of  a  dichotomous  question  that 
asks  respondents  to  vote  for  or  against 
a  particular  level  of  taxation,  as  occurs 
with  most  real  referenda.  As  already 
noted,  such  a  question  form  also  has 
advantage  in  terms  of  incentive 
compatibility.  (If  a  double-bounded 
dichotomous  choice  or  some  other 


question  form  is  used  in  order  to  obtain 
more  information  per  respondent, 
experiments  should  be  developed  to 
investigate  biases  that  may  be 
introduced.) 

•  Accurate  Description  of  the 
Program  or  Policy:  Adequate 
information  must  be  provided  to 
respondents  about  the  environmental 
program  that  is  offered.  It  must  be 
defined  in  a  way  that  is  relevant  to 
damage  assessment. 

Ideally  a  CV  survey  would  elicit 
attitudes  toward  three  alternative 
(future)  recovery  scenarios:  (A) 
"immediate”  restoration,  (b)  accelerated 
restoration,  and  (c)  natural  restoration. 
Damages  would  be  the  difference 
between  (a)  and  (b)  on  the  assumption 
that  accelerated  restoration  is  provided 
by  the  responsible  party.  Unfortunately, 
respondents  may  not  find  "immediate” 
restoration  very  plausible  and  they  may 
resist  the  notion  that  they  should  be 
expected  to  contribute  to  accelerated 
restoration  when  it  is  an  oil  company 
that  is  at  fault.  If  respondents  are  unable 
or  unwilling  to  deal  hypothetically  with 
the  most  relevant  "clean-up”  scenarios, 
alternative  "prevention”  scenarios  will 
have  to  be  used  in  the  survey 
instrument.  For  example,  respondents 
may  be  asked  to  vote  for  a  referendum 
that  offers  reduced  risk  of  another  spill 
for  a  specified  period  of  time.2  The 
weaker  is  the  linkage  between  the 
"prevention”  scenarios  and  the  "clean- 
up”scenarios,  the  more  unreliable  are 
the  survey  results.  Rhetorically:  Is  a 
decade  of  prevention  equal  in  value  to 
the  difference  in  value  between 
acceleratad  and  immediate  clean-up? 

•  Pretesting  of  Photographs:  The 
effects  of  photographs  on  subjects  must 
be  carefully  explored. 

One  effective  means  for  conveying 
information  and  holding  interest  in  a  CV 
interview  has  been  the  use  of  large  and 
impressive  photographs.  However,  this 
technique  is  a  two-edged  sword  because 
the  dramatic  nature  of  a  photograph 
may  have  much  more  emotional  impact 
than  the  rest  of  the  questionnaire.  Thus 
it  is  important  that  photographs  be 
subjected  to  even  more  careful 
assessment  than  verbal  material  if  the 
goal  is  to  avoid  bias  in  presentation.3 

•  Reminder  of  Undamaged  Substitute 
Commodities:  Responsents  must  be 
reminded  of  substitute  commodities, 
such  as  other  comparable  natural 
resources  or  the  future  state  of  the  same 
natural  resource.  This  reminder  should 


2  As  In  the  survey  actually  performed  by  the  State 
of  Alaska  after  the  Valdez  spUl  (See  Carson  et  al. 
(1962)). 

3  Failure  to  test  the  effects  of  photographs  on 
responses  Is  one  shortcoming  of  Carson  et  al 
(1992). 
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be  introduced  forcefully  and  directly 
prior  to  the  main  valuation  question  to 
assure  that  respondents  have  the 
alternatives  clearly  in  mind. 

•  Adequate  Time  Lapse  from  the 
Accident:  The  survey  must  be 
conducted  at  a  time  sufficiently  distant 
from  the  date  of  the  environmental 
insult  that  respondents  regard  the 
scenario  of  complete  restoration  as 
plausible.  Questions  should  be  included 
to  determine  the  state  of  subjects’  beliefs 
regarding  restoration  probabilities. 

Survey  respondents  who  would  not 
suffer  interim  passive-use  loss  may  not 
regard  full  restoration  as  very  plausible; 
therefore,  they  may  report  substantial 
passive-use  loss  even  if  told  that  full 
restoration  in  some  reasonable  amount 
if  time  is  certain.  Misunderstanding  of 
the  restoration  probability  is  most  acute 
when  the  accident  has  recently  occurred 
and  before  any  substantial  restoration 
takes  place.  It  would  be  ideal  to  assess 
steady  state  passive-use  loss  after 
natural  and  human  restoration  is 
complete  or  nearly  so,  since  then 
presumably  respondents  would  believe 
in  the  restoration.  If  that  is  not  a 
possibility,  surveys  might  be  conducted 
over  time  until  the  reported  willingness 
to  pay  settles  down  (assuming  that  it 
does),  as  the  respondents  come  to 
believe  more  and  more  in  the  probable 
success  of  the  restoration  effort. 
Alternatively,  respondents  might  be 
asked  to  value  a  menu  of  alternative 
possible  scenarios,  without  being  told 
explicitly  which  is  applicable  for  the 
environmental  insult  under  study.  The 
menu  should  be  designed  to  force  them 
to  consider  the  difference  between 
interim  and  steady-state  passive-use 
value. 

•  Temporal  Averaging:  Time 
dependent  measurement  noise  should 
be  reduced  by  averaging  across 
independently  drawn  samples  taken  at 
different  points  in  time.  A  clear  and 
substantial  time  trend  in  the  responses 
would  cast  doubt  on  the  "reliability”  of 
the  finding. 

•  “No-answer”  Option:  A  “no¬ 
answer”  option  should  be  explicitly 
allowed  in  addition  to  the  “yes"  and 
“no”  vote  options  on  the  main  valuation 
(referendum)  question.  Respondents 
who  choose  the  "no-answer”  option 
should  be  asked  nondirectively  to 
explain  their  choice.  Answers  should  be 
carefully  coded  to  show  the  types  of 
responses,  for  example;  (i)  Rough 
indifference  between  a  yes  and  a  no 
vote;  (ii)  inability  to  make  a  decision 
without  more  time  or  more  information; 
(iii)  preference  for  some  other 
mechanism  for  making  this  decision; 
and  (iv)  bored  by  this  survey  and 
anxious  to  end  it  as  quickly  as  possible. 


•  Yes/no  Follow-ups:  Yes  and  no 
responses  should  be  followed  up  by  the 
open-ended  question:  “Why  did  you 
vote  yes/no?”  Answers  should  be 
carefully  coded  to  show  the  types  of 
responses,  for  example!  fi)  It  is  (or  isn’t) 
worth  it;  (ii)  Don’t  know;  or  (iii)  The  oil 
companies  should  pay. 

•  Cross-tabulations:  The  survey 
should  include  a  variety  of  other 
questions  that  help  to  interpret  the 
responses  to  the  primary  valuation 
question.  The  final  report  should 
include  summaries  of  willingness  to  pay 
broken  down  by  these  categories. 

Among  the  items  that  would  be  helpful 
in  interpreting  the  responses  are: 

Income 

Prior  Knowledge  of  the  Site 
Prior  Interest  in  the  Site  (Visitation 

Rates) 

Attitudes  Toward  the  Environment 
Attitudes  Toward  Big  Business 
Distance  to  the  Site 
Understanding  of  the  Task 
Belief  in  the  Scenarios 
Ability/Willingness  to  Perform  the  Task 

We  believe  that  these  cross 
tabulations  will  prove  useful  in 
interpreting  and  lending  credibility  to 
the  responses  and  possibility  also  in 
forming  adjustments  that  can  enhance 
reliability. 

•  Checks  on  Understanding  and 
Acceptance:  The  above  guidelines  must 
be  satisfied  without  making  the 
instrument  so  complex  that  it  poses 
tasks  that  are  beyond  the  ability  or 
interest  level  of  many  participants. 

Since  CV  interviews  often  present 
information  that  is  new  to  respondents, 
the  questionnaire  should  attempt  at  the 
end  to  determine  the  degree  to  which 
respondents  accept  as  true  the 
descriptions  given  and  assertions  made 
prior  to  the  valuation  question.  Such  an 
inquiry  should  be  carried  out  in  detail 
but  non-directively,  so  that  respondents 
feel  free  to  reject  any  part  of  the 
information  they  were  given  at  earlier 
points. 

Goals  for  Value  Elicitation  Surveys 

The  following  items  are  not 
adequately  addressed  by  even  the  best 
CV  surveys.  In  the  opinion  of  the  Panel, 
these  issues  will  need  to  be 
convincingly  dealt  with  in  order  to 
assure  the  reliability  of  the  estimates. 

•  Alternative  Expenditure 
Possibilities:  Respondents  must  be 
reminded  that  their  willingness  to  pay 
for  the  environmental  program  in 
question  would  reduce  their 
expenditures  for  private  goods  or  other 
public  goods.  This  reminder  should  be 
more  than  perfunctory,  but  less  than 
overwhelming.  The  goal  is  to  induce 


respondents  to  keep  in  mind  other 
likely  expenditures,  including  those  on 
other  environmental  goods,  when 
evaluating  the  main  scenario. 

Consumers  can  be  expected  to  make 
expenditure  decisions  that  are 
adequately  sensitive  to  other 
expenditure  possibilities  with  which 
they  are  familiar.  But  environmental 
referenda  of  the  type  presented  in  CV 
surveys  are  unfamiliar  and  respondents 
may  not  be  aware  of  the  large  set  of 
other  expenditure  possibilities  that 
might  be  offered  in  future  CV  surveys  or 
future  referenda.  Unless  informed 
otherwise,  respondents  may  suppose 
that  there  is  only  one  environmental 
scenario  that  will  ever  be  offered  and 
they  may  overspend  on  it. 

It  is  not  at  all  clear  how  exhaustive 
should  be  the  list  of  alternative  public 
goods  that  are  explicitly  presented.  If 
the  list  is  too  brief,  overspending  can  be 
expected.  If  the  list  is  too  long, 
respondents  will  be  encouraged  to 
spread  expenditures  to  public  goods  for 
which  there  is  not  adequate  total 
demand  and  which  therefore  cannot 
really  be  offered  to  them.  Also,  if  the  list 
gets  large  enough  to  encompass  a 
significant  fraction  of  income,  the  gap 
between  willingness  to  pay  and 
willingness  to  accept  may  widen. 

It  is  also  not  clear  what  form  the 
reminder  should  take.  It  does  not  seem 
enough  merely  to  list  other 
environmental  goods  since  respondents 
would  then  have  to  guess  the  level  of 
expenditure  that  would  be  necessary  to 
pay  for  the  alternatives. 

The  survey  should  probably  include 
some  statement  about  the  price  of 
alternatives,  for  example,  the  per  capita 
expenditure  that  would  be  required  to 
provide  the  items. 

•  Deflection  of  Transaction  Value: 

The  survey  should  be  designed  to 
deflect  the  general  “wam-glow”  of 
giving  or  the  dislike  of  “big  business” 
away  from  the  specific  environmental 
program  that  is  being  evaluated.  It  is 
possible  that  the  referendum  format 
limits  the  “warm  glow”  effect,  but  until 
this  is  clear  the  survey  design  should 
explicitly  address  this  problem. 

Economic  models  of  consumer 
behavior  generally  are  based  on  the 
assumption  that  value  derives  from  the 
goods  and  services  that  are  consumed, 
not  from  the  process  by  which  these 
goods  are  allocated.  But  happiness  that 
derives  from  charitable  giving  may  come 
mostly  from  the  act  of  giving  rather  from 
the  material  changes  that  follow  from 
the  gift.  To  give  another  example, 
consumers  may  get  pleasure  from  the 
act  of  shopping  as  well  as  from 
ownership  of  the  goods  they  purchase. 
Words  that  might  be  useful  to 
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distinguish  between  these  utility- 
producing  events  ere  “consumption 
value”  and  “transaction  value,”  the 
latter  referring  to  the  process  or 
transaction  that  establishes  ownership. 

We  do  not  question  the  validity  of 
“transaction  value”  or  differentiate  it 
from  “consumption,  value”  as  far  as 
damage  assessment  is  concerned.  But 
for  both  forms  of  value,  respondents 
need  to  be  thinking  clearly  about  the 
substitutes,  since  the  closer  are  the 
substitutes  the  less  the  damage  that  is 
done.  In  the  case  of  “transaction  value,” 
there  are  many  close  substitutes  to 
cleaning  up  oil  spills  since  there  are 
many  other  charitable  activities  that  can 
generate  the  same  “warm  glow”  and 
there  are  many  other  ways  to  express 
hostility  toward  big  business  and 
modem  technology. 

•  Steady  State  or  Interim  Losses:  It 
should  be  made  apparent  that 
respondents  can  distinguish  interim 
from  steady-state  losses. 

The  quality  of  any  natural  resource 
varies  daily  and  seasonally  around  some 
“equilibrium”  or  “steady  state”  level. 
Active-use  value  of  a  resource  depends 
on  its  actual  state  at  the  time  of  use  (and 
at  other  times),  not  on  its  equilibrium. 
But  passive-use  value  of  a  natural 
resource  may  derive  only  or  mostly  from 
its  steady  state  and  not  front  its  day-to- 
day  state.  If  so,  full  restoration  at  some 
future  date  eliminates  or  greatly  reduces 
passive-use  loss.  Surveys  accordingly 
need  to  be  carefully  designed  to  allow 
respondents  to  differentiate  interim 
from  steady  state  passive-use  loss. 

•  Present  Value  Calculations  of 
Interim  Losses:  It  should  be 
demonstrated  that,  in  revealing  values, 
respondents  are  adequately  sensitive  to 
the  timing  of  the  restoration  process. 

As  discussed  in  section  Ill  above,  the 
time  profile  of  restoration  following  an 
accident  potentially  »  an  important 
determinant  of  active-use  loss  and 
interim  passive-use  loss,  but 
respondents  may  have  little  ability  to 
distinguish  between  and  to  evaluate' 
different  profiles. 

•  Advance  Approval:  Since  the 
design  of  the  CV  survey  can  have  a 
substantial  effect  on  the  responses,  it  is 
desirable  that — if  possible  critical 
feature*  be  preapproved  by  both  sides  in 
a  legal  action,  with  arbitration  end/or 
experiments  used  when  disagreements 
cannot  be  resolved  by  the  pasties 
themselves. 

•  Burden  of  Proof  :  Until  such  time  as 
there  vs  east  of  rahabto  reference 
surveys,  the  burden  of  proof  of 
reliability  meat  coat  on  the  survey 
designers.  They  must  shew  through 
pretesting  or  other  expaaknant*  that 
their  survey  done  not  suffer  hem  the 


problems  that  these  guidelines  are 
intended  to  avoid.  Specifically,  if  e  CV 
survey  suffered  from  any  of  the 
following  maladies,  we  would  judge  its 
findings  “unreliable”: 

— A  high  nonresponse  rate  to  the  entire 
survey  instrument  or  to  the  valuation 
question. 

— Inadequate  responsiveness  to  the 
scope  of  the  environmental  insult. 

— Lack  of  understanding  of  the  task  by 
the  respondents. 

— Lack  of  belief  in  the  full  restoration) 
scenario. 

— "Yes”  or  “no”  votes  on  the 
hypothetical  referendum  that  are  not 
followed  up  or  explained  by  making 
reference  to  the  cost  axxbar  the  value 
of  the  program. 

•  Refhtbfe  Reference  Surveys.- In  order 
to  alleviate  this  heavy  burden  of  proof, 
we  strongly  urge  the  government  to 
undertake  the  task  of  creating  a  set  of 
reliable  reference  surveys  that  can  be 
used  to  interpret  the  guidelines  and  also 
to  calibrate  surveys  that  do  not  fully 
meet  the  conditions. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 123  and  145 

Elimination  of  Certain  Documentation 
Requirements  for  Articles  Entered 
Under  Various  Special  Tariff  Treatment 
Provisions  and  Programs 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  by 
removing  certain  documentation 
requirements  relating  to  the  entry  of 
articles  claimed  to  be  entitled  to  a 
partial  duty  exemption  or  duty-free 
treatment  under  various  special  tariff 
provisions  or  programs.  These 
provisions  and  programs  involve  the 
following:  (1)  American  goods  returned; 
(2)  U.S.-made  photographic  films  and 
dry  plates  returned  after  having  been 
exposed  abroad;  (3)  goods  exported  for 
repairs  or  alterations;  (4)  U.S. -processed 
metal  articles  exported  for  further 
processing;  (5)  the  Generalized  System 
of  Preferences;  and  (6)  the  Caribbean 
Basin  Initiative.  The  proposed 
amendments  will  reduce  regulatory 
procedures  and  paperwork  and  thus 
facilitate  the  entry  process  for  both  the 
public  and  Customs  without  affecting 
the  ability  of  Customs  to  ensure 
compliance  with  the  basic  legal 
requirements  under  these  provisions 
and  programs. 

DATES:  Comments  must  be  received  on 
or  before  March  16, 1993. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Walker,  Office  of  Regulations  and 
Rulings,  202-482-6980. 

SUPPLEMENTARY  INFORMATION: 
Background 

Elimination  of  Customs  Form  3311, 
Declaration  for  Free  Entry  of  Returned 
American  Products,  for  certain  purposes 

Subheading  9801.00.10,  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS),  provides  for  the  duty-free 
entry  of  products  of  the  United  States 
which  are  returned  without  having  been 
advanced  in  value  or  improved  in 
condition  by  any  process  of 
manufacture  or  other  means  while 
abroad.  Subheading  9802.00.20,  HTSUS, 
provides  for  duty-free  treatment  on 


photographic  films  and  dry  plates 
manufactured  in  the  United  States 
(except  motion-picture  films  to  be  used 
for  commercial  purposes)  and  exposed 
abroad,  whether  developed  or  not. 

Under  U.S.  Notes  1  (a)  and  (c)  to 
Subchapter  I,  Chapter  98,  HTSUS,  and 
U.S.  Notes  1  (b)  and  (d)  to  Subchapter 
II,  Chapter  98,  HTSUS,  subheadings 
9801.00.10  and  9802.00.20,  HTSUS,  do 
not  apply  to  any  article  exported  either 
with  benefit  of  drawback  or  after 
manufacture  or  production  in  the 
United  States  under  subheading 
9813.00.05,  HTSUS. 

Documentation  requirements 
applicable  to  articles  entered  under 
subheadings  9801.00.10  and  9802.00.20, 
HTSUS,  are  set  forth  in  §  10.1,  Customs 
Regulations  (19  CFR  10.1),  and  consist 
of  the  following:  (1)  Under  paragraph 
(a)(1),  a  declaration  by  the  foreign 
shipper  (if  the  value  of  the  returned 
articles  exceeds  $1,000);  (2)  under 
paragraph  (a)(2),  a  declaration  for  free 
entry  by  the  owner,  importer,  consignee, 
or  agent  on  the  top  portion  of  Customs 
Form  3311;  and  (3)  under  paragraph 
(a)(3),  a  certificate  of  exportation  on  the 
bottom  portion  of  Customs  Form  3311 
executed  by  the  district  director  at  the 
port  from  which  the  merchandise  was 
exported.  The  foreign  shipper’s 
declaration  as  set  out  in  §  10.1(a)(1) 
includes  the  quantity,  description  and 
value  of  the  returned  articles,  the  United 
States  port  of  export,  and  the  date  of 
exportation  from  the  United  States. 
Customs  Form  3311  similarly  provides 
for  a  description  of  the  articles  and  their 
value  and  also  sets  forth  the  reason  for 
the  return,  whether  drawback  was 
claimed  on  the  articles,  whether  the 
articles  were  previously  imported  under 
subheading  9813.00.05,  HTSUS,  and  a 
signed  declaration  by  the  owner  or 
ultimate  consignee  that  the  information 
provided  is  true  and  correct  and  that  the 
articles  meet  the  statutory  requirements 
for  duty-free  entry.  Customs  Form  3311 
also  requires  the  submission  of  any 
documentation  or  other  evidence  that 
will  substantiate  a  claim  for  duty-free 
status  as  American  goods  returned 
where  the  value  of  the  articles  is 
$10,000  or  more  and  they  are  not  clearly 
marked  with  the  name  and  address  of 
the  United  States  manufacturer. 

As  a  result  of  the  significant  increase 
in  international  trade  in  recent  years 
and  the  demands  which  that  increase 
has  placed  on  Customs  personnel 
resources,  it  has  become  increasingly 
impractical  for  Customs  officers  to 
execute  the  certificate  of  exportation  on 
Customs  Form  3311  and  inspect 
outgoing  shipments  of  goods  to  be 
returned  under  subheadings  9801.00.10 
and  9802.00.20,  HTSUS.  It  is  Customs 


experience  that  the  certificate  is  being 
executed  or  required  by  Customs 
officers  less  frequently  both  for  this 
reason  and  because  of  a  reluctance  on 
the  part  of  the  exporter  to  go  through  the 
time-consuming  procedure  of  requesting 
and  obtaining  execution  of  the 
certificate.  Customs  believes  that 
requiring  the  certificate  of  exportation  to 
be  executed  and  subsequently  filed  with 
the  entry  of  the  returned  articles  should 
not  be  necessary  so  long  as  other 
documents  or  evidence  are  required  and 
made  available  to  Customs  to 
substantiate  the  claim  for  duty-free 
status.  Moreover,  use  of  Customs  Form 
3311  at  the  time  of  entry  involves  a 
duplication  of  information  collection 
because,  as  indicated  above,  some  of  the 
information  to  be  provided  by  the 
importer  on  Customs  Form  3311  already 
appears  on  the  declaration  of  the  foreign 
shipper.  For  the  above  reasons,  Customs 
is  proposing  to  eliminate  the  basic 
requirement  in  §§  10.1(a)  (2)  and  (3)  that 
the  owner,  importer,  consignee  or  agent 
file  Customs  Form  3311  (including  the 
certificate  of  exportation)  in  connection 
with  the  entry  of  articles  claimed  to  be 
duty  free  under  subheading  9801.00.10 
or  9802.00.20,  HTSUS.  However,  some 
of  the  information  and  statements 
required  on  Customs  Form  3311  which 
do  not  duplicate  information  required 
on  the  foreign  shipper’s  declaration 
(such  as  whether  drawback  was 
previously  claimed  on  the  articles, 
whether  the  merchandise  was 
previously  imported  under  subheading 
9813.00.05,  HTSUS,  and  the  signed 
declaration  of  the  owner  or  ultimate 
consignee)  are  important  to  the 
processing  of  entries  under  these  tariff 
provisions  and  should  continue  to  be 
provided  to  Customs.  Accordingly,  it  is 
proposed  to  amend  §  10.1(a)  further  by 
requiring  submission  of  a  declaration  by 
the  owner,  importer,  consignee  or  agent 
setting  forth  those  essential  elements 
presently  incorporated  on  Customs 
Form  3311.  This  new  declaration,  which 
would  refer  to  the  foreign  shipper’s 
declaration,  could  be  either  included  as 
an  addendum  to  that  declaration  or 
submitted  separately  and  would  have  to 
substantially  follow  the  format  set  forth 
in  the  proposed  regulatory  text. 

Customs  Form  3311  would  continue 
to  be  required  when  used  as  the  entry 
summary  in  the  situations  described  in 
§  10.1(g)  (aircraft  and  aircraft  parts  and 
equipment)^  and  §  10.1(h) 
(nonconsumable  vessel  stores  and 
equipment),  or  as  an  informal  entry 
under  §  10.1(i)  (shipment  the  total  value 
of  which  does  not  exceed  $250),  and 
under  the  circumstances  described  in 
§  10.1  (j)  (shipment  the  total  value  of 
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which  does  not  exceed  $10,000,  and  die 
goods  are  returned  (1)  for  repair  or 
alteration,  or  (2)  after  having  been  either 
rejected  or  returned  by  the  foreign 
purchaser  to  the  U-S.  foe  credit X 
However,  it  is  proposed  to  make 
conforming  changes  to  paragraphs  (h), 

(i),  and  (j)  to  reflect  removal  of  the 
certificate  of  exportation  requirement 
from  paragraph  (a). 

It  is  also  proposed  to  amend  §  10.1  by 
revising  paragraph  (b)  to  provide  that 
where  the  value  of  the  returned  article 
is  $1,000  or  mean  and  it  is  not  clearly 
marked  with  the  name  and  address  of 
the  ILS.  manufacturer,  the  district 
director  may  require  such  other 
documentation  or  evidence  as  maybe 
necessary  to  substantiate  the  claim  for 
duty-free  treatment.  In  addition,  it  is 
proposed  (1 J  to  amend  the  introductory 
text  to  paragraph  (a)  and  to  revise 
paragraphs  (d)  and  If)  to  conform  to  the 
change  regarding  use  of  Customs  Form 
3311,  (2)  to  make  a  similar  conforming 
change  to  §  145 .35  of  the  regulations, 
and  {3}  in  §  123.4(c),  to  correct  an 
inaccurate  cross-reference  to  $  10.1(f) 
(which  should  refer  to  section  10.1(i)X 

Customs,  believes  that  the  ehmination 
of  Customs  Form  3311  in  the 
circumstances  described  above  will 
eliminate  an  administrative  burden  on 
Customs  and  will  provide  benefits  to  the 
trade  community  by  reducing  delays  at 
the  time  of  exportation  and  by 
simplifying  entry  procedures  upon 
return  of  the  merchandise  to  the  United 
States. 

Elimination  of  Customs  Form  4455, 
Certificate  of  Registration,  for  articles 
ex  ported  for  repairs,  alterations  or 
processing 

Subheading  9802.00.40,  HTSUS, 
provides  a  partial  duty  exemption  for 
articles  of  U.S.  or  foreign  origin  which 
are  returned  after  having  beat  exported 
for  repairs  cur  alterations  made  pursuant 
to  a  warranty.  Subheading  9802.00.50, 
HTSUS,  provides  the  same  partial  duty 
exemption  for  articles  exported  for 
repairs  alliterations  made  other  than 
pursuant  to  a  warranty.  Articles  entitled 
to  classification  under  either  of  these 
tariff  provisions  are  subject  to  duty  only 
upon  the  cost  or  value  of  the  foreign 
repairs  os  alterations. 

Subheading  9602.00,60,  HTSUS, 
provides  a  partial  duty  exemption  for 
certain  metal  articles,  manufactured  in 
the  United  States  or  subjected  to  a 
process  of  manufacture  in  the  United 
States,  which  are  exported  fos  further 
processing  and  retimed  for  further 
processing  is  the  United  States.  Articles 
entitled  to  classification  under  than 
provision  ere  subject  to  duty  anly  upon 


the  cost  or  value  of  the  processing 
performed  outside  the  United  States. 

The  above  three  tariff  provisions  do 
not  apply  to  any  article  exported  with 
benefit  erf  drawback  or  exported  after 
manufacture  or  production  in  the 
United  States  under  subheading 
9813.00.05,  HTSUS.  See  U.S.  Note  1, 
Subchapter  H,  Chapter  98,  HTSUS. 

The  special  documentation 
requirements  for  articles  entered  under 
subheadings  96O2.Q&40and  9802.00 AO, 
HTSUS,  are  set  forth  in  §  10.8,  Customs 
Regulations  (19  CFR  10.8),  and  the 
documentation  requirements  far  articles 
entered  under  subheading  9602.00.60, 
HTSUS,  are  contained  in  §  10.9, 

Customs  Regulations  (19  CFR  10.9).  The 
documents  required  for  articles  entered 
under  each  of  these  three  tariff 
provisions  are  as  follows:  (1)  Customs 
Form  4455,  Certificate  of  Registration, 
endorsed  by  the  Customs  officer  at  the. 
port  of  export  who  examined  the  articles 
prior  to  exportation;  (2)  a  declaration 
from  the  person  who  performed  the 
repairs  or  alterations  or  processing 
abroach  and  (3)  a  declaration  from  the 
owner,  importer,  consignee  or  agent.  For 
articles  entered  under  subheading 
9802.00.60,  HTSUS,  §  10L9  also  requires 
a  statement  by  die  owner  or  exporter  on 
the  reverse  side  of  Customs  Form  4455. 
identifying  the  U.S.  manufacturer,  or  the 
U.S.  processor  of  the  metal  article  and 
the  processes  performed  be  the  United 
States  prior  to  export  £rf  the  processed 
article  was  originally  of  foreign  origin), 
and  the  U.S.  company  which  will 
further  process  the  article  when 
returned. 

Customs  Form  4455  includes  the 
quantity  and  a  description  of  the  articles 
being,  exported,  a  description  of  the 
foreign  processing,  the  dates  when,  and 
ports  where,  the  articles  were  examined 
by  Customs  and  laden  aboard  the 
exporting  carrier,  and  a  signed 
statement  by  the  importer  that  the 
articles  were  exported  without  benefit  of 
drawback  and  are  returned  unchanged 
“except  aa  noted”.  Under  §§  10.8(e)  and 
10.9(e),  the  declaration  of  the  person 
who  performed  the  repair  or  alteration 
or  foreign  processing  shah  indude  a 
description  of  the  articles  and  of  die 
repair  or  alteration  or  foreign 
processing,  the  cost  or  value  of  the 
repair  or  alteration  or  foreign 
processing,  the  total  value  of  the  articles 
after  the  repair  or  alteration  or  foreign 
processing,  and  a  statement  that  only 
the  identified  repair  or  adoration  or 
foreign  processing  was  performed  and 
that  the  cost  or  value  thereof  is  correctly 
stated.  Under  §&  10.8(f)  and  10.9(f).  the 
declaration  of  the  owner,  importer, 
consignee,  or  agent  shell  include 
stateaMots  that  the  articles  being 


entered  are  titer  same  articles  covered  by 
the  Certificate  of  Registration  and  that 
the  cost  or  value  of  the  repairer 
alteration  or  foreign  processing  is 
correctly  stated  in  the  entry.  With 
respect  to  subheading  9802  .00.60, 
HTSUS,  §  10.9(f)  also  requires,  that  the 
subject  declaration  include  a  statement 
as  to  the  nature  of  the  foreign,  processing 
and  the  processing  to  be  performed  in 
the  United  States. 

Customs  is  proposing  in  this 
document  to  revise  §§  10.8  and  10.9  in 
order  to  eliminate  Customs  Form  4455 
as  a  separate  required  document 
because  much  of  the  information 
required  to  be  included  on  the  form 
duplicates  information  required  m  the 
declaration  of  the  person  who 
performed  the  repair  or  alteration  or 
foreign  processing  and  in  the 
declaration  of  the  owner,  importer, 
consignee  or  agent.  Moreover,  for  the 
same  reasons  stated  above  in  regard  to 
the  certificate  of  exportation  on  Customs 
Form.  3311,  the  procedure  referred  to  in 
§§  IQJt.  and  10.9,  involving  examination 
of  the  goods  and  endorsement  of  the 
Customs  Form  4455  by  a  Customs 
officer  prior  to  exportation,  is 
increasingly  not  bring  followed. 

Customs  believes,  that  the  declarations 
and  statements  and  other  evidence 
required  or  permitted  under  §§  10.8  and 
10.9  are  adequate  to  substantiate  to 
Customs  satisfaction  that  the  articles 
being  returned  are  the  same  as  those 
which  were  exported  and  that  the 
statutory  requirements  are  satisfied.  For 
example,  it  is  noted  that  §  lCktKk)  end 
10.9(i)  presently  provide  that,  where  the 
article  was  exported  without 
compliance  with  the  registration 
requirements,  other  documentation, 
could  be  submitted  or  required  by  the 
district  director  to  prove  actual 
exportation  of  the  article,  such  as  a 
foreign  customs  entry,  a  foreign  customs 
invoice,  a  foreign  landing  certificate,  bill 
of  lading  or  airway  bill. 

The  elimination  of  Customs  Form 
4455  for  articles  entered  under 
subheadings  980200.40,  9802.00.50, 
and  9802.00.60,  HTSUS,  should  save 
time  and  expense  for  both  Customs  and 
the  importing  community. 

As  in  the  case  of  Customs  Form  3311 
discussed  above,  some  of  the 
information  which  is  required  on 
Customs  Form  4455  and  which  is  not 
duplicated  by  the  declarations  required 
by  §§  10.8  and  10.9,  such  as  the 
statement  regarding  exportation  without 
benefit  of  drawback.  Is  essentia)  for  the 
processing  < 4  entries  under  these  tariff 
provisions  and  should  continue  tube 
provided  to  Customs.  Accordingly,  it  la 
proposed  to  require  such  information  as 
part  of  the  declaration  of  the  owner, 


Federal  Register  /  Vol.  56,  No.  10  /  Friday,  January  15,  1993  /  Proposed  Rules 


4617 


importer,  consignee,  or  agent;  this 
declaration  would  refer  to  the 
declaration  of  the  party  who  performed 
the  repair  or  alteration  or  processing 
abroad  and  could  be  either  included  as 
an  addendum  to  that  declaration  or 
submitted  separately.  Unlike  present 
§§  10.8  and  10.9,  the  proposed  revised 
sections  would  include  a  standard 
format  for  the  declaration  by  the  owner, 
importer,  consignee,  or  agent.  In 
addition,  this  proposed  declaration  as 
set  forth  in  section  10.9  incorporates  the 
statement  by  the  owner  or  exporter 
presently  required  by  §  10.9(a)  to  be 
included  on  the  reverse  side  of  Customs 
Form  4455. 

Finally,  as  presently  worded,  §  10.8 
only  refers  to  subheading  9802.00.40, 
HTSUS,  and  thus  does  not  reflect  that 
the  tariff  provision  was  split  into  two 
subheadings  so  that  goods  under 
warranty  could  be  identified  separately 
from  other  repaired  or  altered  goods. 
Accordingly,  the  proposed  revision  of 
§  10.8  set  forth  below  includes 
references  to  subheading  9802.0050. 

Elimination  of  the  Certificate  of  Origin 
Form  A  Under  the  Generalized  System 
of  Preferences  and  the  Caribbean  Basin 
Initiative 

The  Generalized  System  of  Preference 
or  GSP  (19  U.S.C.  2461-2466)  and  the 
Caribbean  Basin  Initiative  or  CBI 
(enacted  as  the  Caribbean  Basin 
Economic  Recovery  Act,  19  U.S.C. 
2701-2706)  are  special  tariff  treatment 
programs  which  provide  for  duty-free 
treatment  for  a  wide  range  of  products 
from  designated  beneficiary  developing 
countries  (BDCs).  Eligible  articles  which 
are  the  growth,  product  or  manufacture 
of  BDCs  are  entitled  to  duty-free  entry 
under  these  programs  if  they  are 
imported  directly  into  the  United  States 
from  the  BDC  and  if  the  sum  of  (1)  the 
cost  or  value  of  the  materials  produced 
in  the  BDC,  plus  (2)  the  direct  costs  of 
processing  operations  incurred  in  the 
BDC,  is  not  less  than  35  percent  of  the 
appraised  value  of  the  article  at  the  time 
it  is  entered  into  the  U.S.  See  19  U.S.C. 
2463(b)  and  2703(a). 

The  regulations  implementing  the 
GSP  are  set  forth  in  §§  10.171-10.178, 
Customs  Regulations  (19  CFR  10.171- 
10.178),  and  the  regulations  relating  to 
the  CBI  are  contained  in  §§  10.191- 
10.198,  Customs  Regulations  (19  CFR 
10.191-10.198).  The  documentation 
requirements  for  these  programs  are  set 
forth  in  §  10.173  (GSP)  and  §  10.198 
(CBI).  Both  regulations  require  the 
submission  by  the  importer  or  consignee 
of  a  Certificate  of  Origin  Form  A  as 
evidence  of  the  country  of  origin  of 
shipments  covered  by  formal  entries  for 
which  GSP  or  CBI  treatment  is  claimed. 


The  Form  A  must  be  properly 
completed  and  signed  by  the  exporter  of 
the  merchandise  in  the  BDC. 

The  Form  A  was  originally  developed 
under  the  auspices  of  the  United 
Nations  Conference  on  Trade  and 
Development  (UNCTAD)  to  be  used  on 
a  worldwide  basis  in  connection  with 
GSP  programs  implemented  by 
developed  countries  for  the  purpose  of 
extending  duty  preferences  to  less 
developed  countries,  and  it  was 
subsequently  determined  in  connection 
with  the  implementation  of  the  CBI 
program  that  use  of  the  Form  A  would 
be  equally  appropriate  in  that  context. 
The  Form  A  is  not  available  for  sale  in 
the  United  States  but  is  normally 
obtained  from  the  government  of  the 
BDC.  The  Form  A  includes  the 
following  information:  A  description 
and  the  weight  or  quantity  of  the 
merchandise,  the  number  and  date  of 
the  applicable  invoices,  whether  the 
merchandise  is  “wholly  the  growth, 
product  or  manufacture’’  of  a  BDC,  and 
the  percentage  of  the  appraised  value 
represented  by  the  sum  of  the  BDC 
materials  and  direct  costs  of  processing 
operations  (for  goods  not  wholly 
produced  in  the  BDC).  The  form  also 
includes  a  signed  declaration  by  the 
exporter  that  the  information  provided 
is  correct  and  that  the  goods  comply 
with  the  GSP  or  CBI  origin 
requirements. 

Where  merchandise  covered  by  a 
formal  entry  for  which  GSP  or  CBI 
treatment  is  claimed  is  not  wholly 
produced  in  the  BDC,  §§  10.173(c)  and 
10.198(c)  provide  that  the  exporter  shall 
be  prepared  to  submit  to  Customs,  upon 
request,  a  declaration.  Under  the 
regulations,  the  declaration  shall 
include  the  number  and  date  of  the 
invoices,  a  description  and  the  quantity 
of  the  merchandise,  a  description  of  the 
processing  operations  in  the  BDC,  the 
direct  costs  of  processing  operations 
incurred  there,  and  a  description  of  the 
constituent  BDC-produced  materials 
including  the  method  of  their 
production  and  their  cost  or  value. 

Customs  is  proposing  in  this 
document  to  eliminate  the  requirement 
in  §§  10.173  and  10.198  that  the 
importer  or  consignee  file  a  Certificate 
of  Origin  Form  A  with  Customs  in 
connection  with  the  entry  of  articles  for 
which  GSP  or  CBI  treatment  is  claimed. 
Customs  believes  that  the  information 
required  to  be  provided  on  the  Form  A 
is  of  limited  value  in  determining 
whether  the  GSP  or  CBI  rules  of  origin 
have  been  met.  Although  the  Form  A 
requires  the  exporter  to  provide  for 
goods  not  wholly  produced  in  the  BDC, 
a  percentage  showing  the  value 
attributable  to  the  BDC  for  purposes  of 


the  35  percent  value-content 
requirement,  the  form  does  not  require 
that  the  exporter  indicate  how  that 
percentage  was  calculated.  Recognizing 
this  limited  value  attributable  to  the 
Form  A,  since  1987  Customs  has 
administratively  waived  submission  of 
the  Form  A  except  where  Customs 
makes  a  specific  written  request  for  its 
submission. 

In  addition  to  the  declaration 
discussed  above,  the  GSP  and  CBI 
regulations  provide  that  the  evidence  of 
country  of  origin  submitted  shall  be 
subject  to  such  verification  as  the 
district  director  deems  necessary.  The 
information  required  by  the  declaration 
and  any  necessary  verification  of  that 
information  affords  Customs  sufficient 
means  to  determine  compliance  with 
the  GSP  and  CBI  rules  of  origin. 

Accordingly,  Customs  proposes  to 
amend  the  GSP  and  CBI  regulations  as 
set  forth  below  to  eliminate  all 
references  to  use  of  the  Form  A  and,  in 
the  case  of  goods  wholly  produced  in 
the  BDC,  to  provide  instead  that  this  fact 
is  to  be  noted  on  the  commercial  invoice 
and  entry  summary. 

Comments 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments 
(preferably  in  triplicate)  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  normal  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Franklin  Court,  1099  14th  Street,  NW., 
suite  4000,  Washington,  DC. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  amendments  would 
eliminate  duplicative  or  otherwise 
unnecessary  paperwork  requirements 
and  thus  would  reduce  the  existing 
regulatory  burden  and  consequent 
economic  impact  on  those  entities 
which  file  claims  for  tariff  treatment 
under  the  subject  provisions  and 
programs.  Accordingly,  the  proposed 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
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Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  “major  rule”  as  specified 
in  E.0. 12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  A  copy  should 
also  be  sent  to  Customs  at  the  address 
set  forth  previously. 

The  collections  of  information  in 
these  proposed  regulations  are  in 
§§10.1, 10.8, 10.9, 10.173  and  10.198. 
This  information  is  used  by  Customs  to 
determine  whether  imported 
merchandise  meets  the  criteria  for  duty- 
froe  or  reduced-duty  treatment  under 
the  subject  tariff  provisions  and 
rograms.  The  likely  respondents  are 
usiness  organizations  including 
importers,  exporters  and  manufacturers. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  450  hours. 

The  estimated  average  annual  burden 
per  respondent/recordkeeper  is  .6  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  750. 

Estimated  annual  frequency  of 
responses:  3. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 
1 9  CFR  Part  10 

Customs  duties  and  inspection,' 
Imports. 

19  CFR  Part  123 

Customs  duties  and  inspection, 
Imports,  Canada,  Mexico. 

19  CFR  Part  145 

Customs  duties  and  inspection, 
Imports,  Postal  service. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  it  is  proposed  to  amend 
parts  10, 123  and  145,  Customs 
Regulations  (19  CFR  parts  10, 123  and 
145),  as  set  forth  below. 


PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  part  10 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66, 1202, 1481, 1484, 
1498, 1508, 1623, 1624; 

***** 

Sections  10.171  through  10.178  also  issued 
under  19  U.S.C  2461  et  seq .; 

Sections  10.191  through  10.198  also  issued 
under  19  U.S.C  2701  et  seq.\ 

***** 

2.  In  §  10.1,  paragraph  (a)(3)  is 
removed,  and  the  introductory  text  of 
paragraph  (a)  and  the  introductory  text 
of  paragraph  (a)(1)  and  paragraphs 

(a)(2),  (b),  (d),  (f)  and  (h)(2)  and  the  first 
sentence  of  paragraph  (i)  and  the  first 
sentence  of  paragraph  (j)(2)  are  revised 
to  read  as  follows: 

$  1 0.1  Domestic  products;  requirements 
on  entry. 

(a)  Except  as  otherwise  provided  for 
in  paragraph  (g),  (h),  (i)  or  (j)  of  this 
section  or  elsewhere  in  this  part  or  in 
§  145.35  of  this  chapter,  the  following 
documents  shall  be  filed  in  connection 
with  the  entry  of  articles  in  a  shipment 
valued  over  $1,000  and  claimed  to  be 
free  of  duty  under  subheading 
9801.00.10  or  9802.00.20,  Harmonized 
Tariff  Schedule  of  the  Unifed  States 
(HTSUS): 

(1)  A  declaration  by  the  foreign 
shipper  in  substantially  the  following 
form:  *  *  * 

(2)  A  declaration  by  the  owner, 
importer,  consignee,  or  agent  having 
knowledge  of  the  facts  regarding  the 
claim  for  free  entry.  If  the  owner  or 
ultimate  consignee  is  a  corporation, 
such  declaration  may  be  signed  by  the 
president,  vice  president,  secretary,  or 
treasurer  of  the  corporation,  or  may  be 
signed  by  any  employee  or  agent  of  the 
corporation  who  holds  a  power  of 
attorney  executed  under  the  conditions 
outlined  in  subpart  C,  part  141  of  this 
chapter  and  a  certification  by  the 
corporation  that  such  employee  or  other 
agent  has  or  will  have  knowledge  of  the 
pertinent  facts.  This  declaration  shall  be 
in  substantially  the  following  form: 

I, _ ,  declare  that  the  (above) 

(attached)  declaration  by  the  foreign  shipper 
is  true  and  correct  to  the  best  of  my 
knowledge  and  belief,  that  the  articles  were 

manufactured  by _  (name  of 

manufacturer)  located  in _ (city  and 

state),  that  the  articles  were  not 
manufactured  or  produced  in  the  United 
States  under  subheading  9813.00.05,  HTSUS, 
that  the  articles  were  exported  from  the 
United  States  without  benefit  of  drawback, 
and  that  the  articles  are  being  returned  for 
the  following  reason: 


(date) 

(Signature) 

(Address) 

(Capacity) 

(b)  In  any  case  in  which  the  value  of 
the  returned  articles  exceeds  $1,000  and 
the  articles  are  not  clearly  marked  with 
the  name  and  address  of  the  U.S. 
manufacturer,  the  district  director  may 
require,  in  addition  to  the  declarations 
required  in  paragraph  (a)  of  this  section, 
such  other  documentation  or  evidence 
as  may  be  necessary  to  substantiate  the 
claim  for  duty-free  treatment. 

*  *  *  *  * 

(d)  If  the  district  director  is  reasonably 
satisfied,  because  of  the  nature  of  the 
articles  or  production  of  other  evidence, 
that  the  articles  are  imported  in 
circumstances  meeting  the  requirements 
of  subheading  9801.00.10  or  9802.00.20, 
HTSUS,  and  related  section  and 
additional  U.S.  notes,  he  may  waive  the 
requirements  for  producing  the 
documents  specified  in  paragraph  (a)  of 
this  section. 

***** 

(f)  In  the  case  of  photographic  films 
and  dry  plates  manufactured  in  the 
United  States  (except  motion  picture 
films  to  be  used  for  commercial 
.purposes)  exposed  abroad  and  entered 
under  subheading  9802.00.20,  HTSUS, 
the  requirements  of  paragraphs  (a)  and 

(c)  of  this  section  are  applicable  except 
that  the  declaration  by  the  foreign 
shipper  provided  for  in  paragraph  (a)(1) 
to  the  effect  that  the  articles  "are 
returned  without  having  been  advanced 
in  value  or  improved  in  condition  by 
any  process  of  manufacture  or  other 
means”  shall  be  crossed  out,  and  the 
entrant  shall  show  on  the  declaration 
provided  for  in  paragraph  (a)(2)  that  the 
subject  articles  when  exported  were  of 
U.S.  manufacture  and  are  returned  after 
having  been  exposed,  or  exposed  and 
developed,  and,  in  the  case  of  motion 
picture  films,  that  they  will  not  be  used 
for  commercial  purposes. 
***** 

(h)  *  *  * 

(2)  The  documentation  described  in 
paragraph  (a)  of  this  section  shall  not  be 
required  in  connection  with  an  entry  for 
nonconsumable  vessel  stores  and 
equipment  on  Customs  Form  3311. 

*  *  ,  *  *  * 

(i)  When  the  total  value  of  articles  of 
claimed  American  origin  contained  in 
any  shipment  does  not  exceed  $250  and 
such  articles  are  found  to  be 
unquestionably  products  of  the  United 
States  and  do  not  appear  to  have  been 
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advanced  in  value  or  improved  in 
condition  while  abroad  and  no  quota  is 
involved,  free  entry  thereof  may  be 
made  under  subheading  9801.00.10  on 
Customs  Form  3311,  executed  by  the 
owner,  importer,  consignee,  or  agent 
and  filed  in  duplicate,  without  regard  to 
the  requirement  of  filing  the 
documentation  provided  for  in 
paragraph  (a)  of  this  section,  unless  the 
Customs  officer  has  reason  to  believe 
that  Customs  drawback  or  exemption 
from  internal  revenue  tax,  or  both,  were 
probably  allowed  on  exportation  of  the 
articles  or  that  they  are  otherwise 
subject  to  duty.*  *  * 

(1)  *  *  * 

(2)  After  having  been  either  rejected 
or  returned  by  the  foreign  purchaser  to 
the  United  States  for  credit,  free  entry 
thereof  may  be  made  under  subheading 
9801.00.10,  HTSUS,  on  Customs  Form 
3311  (a  Customs  Form  7501  must  be 
submitted  as  well  for  such  articles  as 
provided  in  §  143.23(h)  of  this  chapter), 
executed  by  the  owner,  importer, 


consignee,  or  agent  and  filed  in 
duplicate,  without  regard  to  the 
requirement  of  filing  the  documentation 
provided  for  in  paragraph  (a)  of  this 
section,  unless  the  Customs  officer  has 
reason  to  believe  that  Customs 
drawback  or  exemption  from  internal 
revenue  tax,  or  both,  were  probably 
allowed  on  exportation  of  die  articles  or 
that  they  are  otherwise  subject  to 
duty.*  *  * 

3.  Section  10.8  is  revised  to  read  as 
follows: 

$10.8  Articles  exported  for  repairs  or 
alterations. 

(a)  Except,  as  otherwise  provided  for 
in  this  section,  the  following  documents 
shall  be  filed  in  connection  with  the 
entry  of  articles  which  are  returned  after 
having  been  exported  for  repairs  or 
alterations  and  which  are  claimed  to  be 
subject  to  duty  only  on  the  value  of  the 
repairs  or  alterations  performed  abroad 
under  subheading  9802.00.40  or 


9802.00.50,  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS): 

(1)  A  declaration  from  the  person  who 
performed  such  repairs  or  alterations,  in 
substantially  the  following  form: 

I, _ ,  declare  that  the 

articles  herein  specified  are  the  articles 
which,  in  the  condition  in  which  they 
were  exported  from  the  United  States, 

were  received  by  me  (us)  on _ , 

19 _ ,  from _ (name  and 

address  of  owner  or  exporter  in  the 
United  States);  that  they  were  received 
by  me  (us)  for  the  sole  purpose  of  being 
repaired  or  altered;  that  only  the  repairs 
or  alterations  described  below  were 
performed  by  me  (us);  that  the  full  cost 
or  (when  no  charge  is  made)  value  of 
such  repairs  or  alterations  are  correctly 
stated  below;  and  that  no  substitution 
whatever  has  been  made  to  replace  any 
of  the  articles  originally  received  by  me 
(us)  from  the  owner  or  exporter  thereof 
mentioned  above. 


Marks  and  numbers 

Oescriotion  of  articles  and  of  repairs  or  al¬ 
terations 

Full  cost  or  (when  no  charge  is  made) 
value  of  repairs  or  attentions  (see  Sub¬ 
chapter  tt.  Chapter  96.  HTSUS) 

Total  value  of  articles  attar  repairs  or  alter¬ 
ations 

(Date) 

(Signature) 

(Address) 

(Capacity) 

(2)  A  declaration  by  the  owner, 
importer,  consignee,  or  agent  having 
knowledge  of  the  pertinent  facts  in 
substantially  the  following  form: 

I, _ ,  declare  that  the  (above) 

(attached)  declaration  by  the  person  who 
performed  the  repairs  or  alterations  abroad  is 
true  and  correct  to  the  best  of  my  knowledge 
and  belief;  that  the  articles  were  not 
manufactured  or  produced  in  the  United 
States  under  subheading  9813.00.05,  HTSUS; 
that  such  articles  were  exported  from  the 
United  States  for  repairs  or  alterations  and 

without  benefit  of  drawback  from _ 

(port)  on _ ,  19 _ ;  and  that  the 

articles  entered  in  their  repaired  or  altered 
condition  are  the  same  articles  that  were 
exported  on  the  above  date  and  that  are 
identified  in  the  (above)  (attached) 
declaration. 


(Date) 

(Signature) 

(Address) 

(Capacity) 


(b)  The  district  director  may  require 
such  additional  documentation  as  is 
deemed  necessary  to  prove  actual 
exportation  of  the  articles  from  the 
United  States  for  repairs  or  alterations, 
such  as  a  foreign  customs  entry,  a 
foreign  customs  invoice,  a  foreign 
landing  certificate,  bill  of  lading,  or 
airway  bill. 

(c)  if  the  district  director  concerned  is 
satisfied,  because  of  the  nature  of  the 
articles  or  production  of  other  evidence, 
that  the  articles  are  imported  under 
circumstances  meeting  the  requirements 
of  subheading  9802.00.40  or  9802.00.50, 
HTSUS,  and  related  section  and 
additional  U.S.  notes,  he  may  waive 
submission  of  the  declarations  provided 
for  in  paragraph  (a)  of  this  section. 

(d)  The  district  director  shall  require 
at  the  time  of  entry  a  deposit  of 
estimated  duties  biased  upon  the  full 
cost  or  value  of  the  repairs  or 
alterations.  The  cost  or  value  of  the 
repairs  or  alterations  outside  the  United 
States,  which  is  to  be  set  forth  in  the 
invoice  and  entry  papers  as  the  basis  for 
the  assessment  of  duty  under 
subheading  9802.00.40  or  9802.00.50, 
HTSUS,  shall  be  limited  to  the  cost  or 
value  of  the  repairs  or  alterations 
actually  performed  abroad,  which  will 
include  all  domestic  and  foreign  articles 


furnished  for  the  repairs  or  alterations 
but  shall  not  include  any  of  the 
expenses  incurred  in  this  country 
whether  by  way  of  engineering  costs, 
preparation  of  plans  or  specifications, 
furnishing  of  tools  or  equipment  for 
doing  the  repairs  or  alterations  abroad, 
or  otherwise. 

4.  Section  10.9  is  revised  to  read  as 
follows: 

$  10.9  Articles  exported  for  processing* 

(a)  Except  as  otherwise  provided  for 
in  this  section,  the  following  documents 
shall  be  filed  in  connection  with  the 
entry  of  articles  which  are  returned  after 
having  been  exported  for  further 
processing  and  which  are  claimed  to  be 
subject  to  duty  only  on  the  value  of  the 
processing  performed  abroad  under 
subheading  9802.00.60,  Harmonized 
Tariff  Schedule  of  foe  United  States 
(HTSUS): 

(1)  A  declaration  by  the  person  who 
performed  the  processing  abroad,  in 
substantially  the  following  form: 

I, _ ,  declare  that  the  articles 

herein  specified  are  the  articles  which,  in  the 
condition  in  which  they  were  exported  from 
the  United  States,  were  received  oy  me  (us) 

on _ ,  19 _ ,  from _ (name 

and  address  of  owner  or  exporter  in  the 
United  States);  that  they  were  received  by  me 
(us)  for  the  sole  purpose  of  being  processed; 
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that  only  the  processing  described  below  was  processing  and  the  value  of  the  articles  after  to  replace  any  of  the  articles  originally 
effected  by  me  (us);  that  the  full  cost  or  processing  are  correctly  stated  below;  and  received  by  me  (us)  from  the  owner  or 

(when  no  charge  is  made)  value  of  such  that  no  substitution  whatever  has  been  made  exporter  thereof  mentioned  above. 


FuU  cost  or  (when  no  charge  Is  made) 

Marta  and  numbers  Description  ot  articles  and  of  processing  value  of  processing  (see  Subchapter  II,  Total  value  of  articles  after  processing 

Chapter  58,  HTSUS) 


(Date) 


(Signature) 


(Address) 


(Capacity) 

(2)  A  declaration  by  the  owner, 
importer,  consignee,  or  agent  having 
knowledge  of  the  pertinent  facts  in 
substantially  the  following  form: 

I, _ ,  declare  that  the  (above) 

(attached)  declaration  by  the  person  who 
performed  the  processing  abroad  is  true  and 
correct  to  the  best  of  my  knowledge  and 
belief;  that  the  articles  were  manufactured  in 

the  United  States  by _ (name  and 

address)  or,  if  of  foreign  origin,  were 

subjected  to _ (show  processes  of 

manufacture,  such  as  molding,  casting, 
machining)  in  the  United  States  by 

_ (name  and  address);  that  the 

articles  were  not  manufactured  or  produced 
in  the  United  States  under  subheading 
9813.00.05,  HTSUS;  that  the  articles  were 
exported  for  processing  and  without  benefit 

of  drawback  from _ _(port)  on 

_ ,  19 _ ;  that  the  articles  entered  in 

their  processed  condition  are  otherwise  the 
same  articles  that  were  exported  on  the  above 
date  and  that  are  identified  in  the  (above) 
(attached)  declaration;  and  that  the  returned 

articles  will  be  subjected  to  _ _ 

(describe  processing  to  be  performed  in  the 

United  States)  by _ (name  and 

address  of  U.S.  processor). 

(Date) 

(Signature) 

(Address) 

(Capacity) 


(b)  The  district  director  may  require 
such  additional  documentation  as  is 
deemed  necessary  to  prove  actual 
exportation  of  the  articles  from  the 
United  States  for  processing,  such  as  a 
foreign  customs  entry,  a  foreign  customs 
invoice,  a  foreign  landing  certificate,  bill 
of  lading,  or  airway  bill. 

(c)  If  the  district  director  concerned  is 
satisfied,  because  of  the  nature  of  the 
articles  or  production  of  other  evidence, 
that  the  articles  are  imported  under 
circumstances  meeting  the  requirements 
of  subheading  9802.00.60,  HTSUS,  and 
related  section  and  additional  U.S. 
notes,  he  may  waive  submission  of  the 
declarations  provided  for  in  paragraph 
(a)  of  this  section. 

(d)  The  district  director  shall  require 
at  the  time  of  entry  a  deposit  of 
estimated  duties  based  upon  the  full 
cost  or  value  of  the  processing.  The  cost 
or  value  of  the  processing  outside  the 
United  States,  which  is  to  be  set  forth 
in  the  invoice  and  entry  papers  as  the 
basis  for  the  assessment  of  duty  under 
subheading  9802.00.60,  HTSUS,  shall  be 
limited  to  the  cost  or  value  of  the 
processing  actually  performed  abroad, 
which  will  include  all  domestic  and 
foreign  articles  used  in  the  processing 
but  shall  not  include  the  exported 
United  States  metal  article  or  any  of  the 
expenses  incurred  in  this  country 
whether  by  way  of  engineering  costs, 
preparation  of  plans  or  specifications, 
furnishing  of  tools  or  equipment  for 
doing  the  processing  abroad,  or 
otherwise. 


S  10.172  [Amended] 

5.  Section  10.172  is  amended  by 
removing  the  last  sentence. 

6.  The  section  heading  and  the  text  of 
§  10.173  are  revised  to  read  as  follows: 

$  10.173  Evidence  of  country  of  origin. 

(a)  Shipments  covered  by  a  formal 
entry. 

(1)  Merchandise  not  wholly  the 
growth,  product,  or  manufacture  of  a 
beneficiary  developing  country. 

(i)  Declaration,  in  a  case  involving 
merchandise  covered  by  a  formal  entry 
which  is  not  wholly  the  growth, 
product,  or  manufacture  of  a  single 
beneficiary  developing  country,  the 
exporter  of  the  merchandise  or  other 
appropriate  party  having  knowledge  of 
the  relevant  facts  shall  be  prepared  to 
submit  directly  to  the  district  director, 
upon  request,  a  declaration  setting  forth 
all  pertinent  detailed  information 
concerning  the  production  or 
manufacture  of  the  merchandise.  When 
requested  by  the  district  director,  the 
declaration  shall  be  prepared  in 
substantially  the  following  form: 

GSP  Declaration 

I,  _ _ (name),  hereby  declare  that 

the  articles  described  below  were  produced 

or  manufactured  in _ (country)  by 

means  of  processing  operations  performed  in 
that  country  as  set  forth  below  and  were  also 
subjected  to  processing  operations  in  the 
other  country  or  countries  which  are 
members  of  the  same  association  of  countries 
as  set  forth  below  and  incorporate  materials 
produced  in  the  country  named  above  or  in 
any  other  country  or  countries  which  are 
members  of  the  same  association  of  countries 
as  set  forth  below: 


Number  and  date  ot  In¬ 
voices 

Description  ot  articles 
and  quantity 

Processing  operations  performed  on  articles 

Materials  produced  In  a  beneficiary  developing 
country  or  members  ot  the  same  association 

Description  ot  processing 
operations  and  country 
ot  processing 

Direct  costs  of  process¬ 
ing  operations 

Description  of  material, 
production  process,  and 
country  of  production 

Cost  or  value  of  material 

Date 


Signature 


Address 


Title 


(ii)  Retention  of  records  and 
submission  of  declaration.  The 
information  necessary  for  preparation  of 
the  declaration  shall  be  retained  in  the 
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files  of  the  party  responsible  for  its 
preparation  and  submission  for  a  period 
of  5  years.  In  the  event  that  the  district 
director  requests  submission  of  the 
declaration  during  the  5-year  period,  it 
shall  be  submitted  by  the  appropriate 
party  directly  to  the  district  director 
within  60  days  of  the  date  of  the  request 
or  such  additional  period  as  the  district 
director  may  allow  for  good  cause 
shown.  Failure  to  submit  the  declaration 
in  a  timely  fashion  will  result  in  a 
denial  of  duty-free  treatment. 

(2)  Merchandise  wholly  the  growth, 
product,  or  manufacturer  of  a 
beneficiary  developing  country.  In  a 
case  involving  merchandise  covered  by 
a  formal  entry  which  is  wholly  the 
growth,  product,  or  manufacture  of  a 
single  beneficiary  developing  country,  a 
statement  to  that  effect  shall  be  included 
on  the  commercial  invoice  and  on  the 
entry  summary. 

(bj  Shipments  covered  by  an  informal 
entry.  Although  the  filing  of  the 
declaration  provided  for  in  paragraph 
(a)(l)(i)  of  this  section  wiil  not  be 
required  for  a  shipment  covered  by  an 
informal  entry,  the  district  director  may 
require  such  other  evidence  of  country 
of  origin  as  deemed  necessary. 

(c)  Verification  of  documentation. 

Any  evidence  of  country  or  origin 
submitted  under  this  section  shall  be 
subject  to  such  verification  as  the 
district  director  seems  necessary.  In  the 
event  that  the  district  director  is 
prevented  from  obtaining  the  necessary 
verification,  the  district  director  may 
treat  the  entry  as  dutiable. 


7.  Section  10.175  is  amended  by 
removing  paragraphs  (c)(3)  and  (c)(4), 
redesignating  paragraph  (c)(5)  as  (c)(3), 
and  revising  paragraph  (e)(1)  to  read  as 
follows: 

§  1 0. 1 75  Imported  directly  defined. 
***** 

(e)(1)  Shipment  to  the  U.S.  from  a 
beneficiary  developing  country  which  is 
a  member  of  an  association  of  countries 
treated  as  one  country  under  section 
502(a)(3),  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2462(a)(3)),  through 
the  territory  of  a  former  beneficiary 
developing  country  whose  designation 
as  a  member  of  the  same  association  for  . 
GSP  purposes  was  terminated  by  the 
President  pursuant  to  section  504,  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 

2464),  provided  the  articles  in  the 
shipment  did  not  enter  into  the 
commerce  of  the  former  beneficiary 
developing  country  except  for  purposes 
of  performing  one  or  more  of  the 
operations  specified  in  paragraph  (c)(1) 
of  this  section  and  except  for  purposes 
of  purchase  or  resale,  other  than  at 
retail,  for  export. 

***** 

§10.192  [Amended] 

8.  Section  10.192  is  amended  by 
removing  the  last  sentence. 

9.  Section  10.198  is  revised  to  read  as 
follows: 

§  1 0.1 98  Evidence  of  country  of  origin. 

(a)  Shipments  covered  by  a  formal 
entry. 


(1)  Articles  not  wholly  the  growth, 
product,  or  manufacture  of  a  beneficiary 
country. 

(i)  Declaration.  In  a  case  involving  an 
article  covered  by  a  formal  entry  which 
is  not  wholly  the  growth,  product,  or 
manufacture  of  a  single  beneficiary 
country,  the  exporter  or  other 
appropriate  party  having  knowledge  of 
the  relevant  facts  in  the  beneficiary 
country  where  the  article  was  produced 
or  last  processed  shall  be  prepared  to 
submit  directly  to  the  district  director, 
upon  request,  a  declaration  setting  forth 
all  pertinent  detailed  information 
concerning  the  production  or 
manufacture  of  the  article.  When 
requested  by  the  district  director,  the 
declaration  shall  be  prepared  in 
substantially  the  following  form: 

CBI  Declaration 

1, _ (name),  hereby  declare  that 

the  articles  described  below  (a)  were 

produced  or  manufactured  in _ 

(country)  by  means  of  processing  operations 
performed  in  that  country  as  set  forth  below 
and  were  also  subjected  to  processing 
operations  in  the  other  beneficiary  country  or 
countries  (including  the  Commonwealth  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands)  as 
set  forth  below  and  (b)  incorporate  materials 
produced  in  the  country  named  above  or  in 
any  other  beneficiary  country  or  countries 
(including  the  Commonwealth  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands)  or  in  the  customs 
territory  of  the  United  States  (other  than  the 
Commonwealth  of  Puerto  Rico)  as  set  forth 
below: 


Number  and  date  of  in¬ 
voices 

Description  of  articles 
and  quantity 

Processing  operations  performed  on  articles 

Material  produced  in  a  beneficiary  country  or  in  the 
U.S. 

Description  of  processing 
operations  and  country 
of  processing 

Direct  costs  of  process¬ 
ing  operations 

Description  of  material, 
production  process,  and 
country  of  production 

Cost  or  value  of  material 

Date 


Address 


Signature 

Title 

(ii)  Retention  of  records  and 
submission  of  declaration.  The 
information  necessary  for  preparation  of 
the  declaration  shall  be  retained  in  the 
files  of  the  party  responsible  for  its 
preparation  and  submission  for  a  period 
of  5  years.  In  the  event  that  the  district 
director  requests  submission  of  the 
declaration  during  the  5-year  period,  it 
shall  be  submitted  by  the  appropriate 


party  directly  to  the  district  director 
within  60  days  of  the  date  of  the  request 
or  such  additional  period  as  the  district 
director  may  allow  for  good  cause 
shown.  Failure  to  submit  the  declaration 
in  a  timely  fashion  will  result  in  a 
denial  of  duty-free  treatment. 

(iii)  Value  added  after  final 
exportation.  In  a  case  in  which  value  is 
added  to  an  article  in  a  bonded 
warehouse  or  in  a  foreign-trade  zone  in 
the  Commonwealth  of  Puerto  Rico  or  in 
the  U.S.  after  final  exportation  of  the 
article  from  a  beneficiary  country,  in 
order  to  ensure  compliance  with  the 
value  requirement  under  §  10.195(a),  the 
declaration  provided  for  in  paragraph 


(a)(l)(i)  of  this  section  shall  be  filed  by 
the  importer  or  consignee  with  the  entry 
summary  as  evidence  of  the  country  of 
origin.  The  declaration  shall  be  properly 
completed  by  the  party  responsible  for 
the  addition  of  such  value. 

(2)  Merchandise  wholly  the  growth, 
product,  or  manufacture  of  a  beneficiary 
country.  In  a  case  involving 
merchandise  covered  by  a  formal  entry 
which  is  wholly  the  growth,  product,  or 
manufacture  of  a  single  beneficiary 
country,  a  statement  to  that  effect  shall 
be  included  on  the  commercial  invoice 
and  on  the  entry  summary. 

(b)  Shipments  covered  by  an  informal 
entry.  Although  the  filing  of  the 
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declaration  provided  for  in  paragraph 
(aHlHi)  of  this  section  will  not  be 
required  for  a  shipment  covered  by  an 
informal  entry,  the  district  director  may 
require  such  other  evidence  of  country 
of  origin  as  deemed  necessary. 

(c)  Verification  of  documentation. 

Any  evidence  of  country  of  origin 
submitted  under  this  section  shall  be 
subject  to  such  verification  as  the 
district  director  deems  necessary.  In  the 
event  that  the  district  director  is 
prevented  from  obtaining  the  necessary 
verification,  the  district  director  may 
treat  the  entry  as  dutiable. 

PART  123— CUSTOMS  RELATIONS 
WITH  MEXICO  AND  CANADA 

1.  The  authority  citation  for  part  123 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  8,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624. 

•  WWW* 

Section  123.4  also  issued  under  19  U.S.C. 
1484, 1498; 

***** 

2.  Section  123.4(c)  is  amended  by 
removing  the  reference  “§  10.1(f)”  and 
adding,  in  its  place,  the  reference 

"§  10.1(i).” 

PART  145— MAIL  IMPORTATIONS 

1.  The  authority  citation  for  part  145 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  8,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624. 

*  *  *  *  • 

Sections  145.35  through  145.38, 145.41, 
also  issued  under  19  U.S.C  1498; 

*  *  *  *  * 

$145.35  [Amended] 

2.  Section  145.35  is  amended  by 
removing  the  words  "an  importer’s 
declaration  on  Customs  Form  3311”  and 
adding,  in  their  place,  the  words  “the 
declarations  provided  for  in  $  10.1(a)  of 
this  chapter”. 

Carol  Hallett, 

Commissioner  of  Customs. 

Approved:  January  8, 1993. 

Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc  93-1015  Filed  1-14-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 
23  CFR  Pari  1215 
RIN  2127-AE50 
[Docket  No.  92-40  Notice  1] 

Use  of  Safety  Belts  and  Motorcycle 
Helmets— Compliance  and  Tranafer-of- 
Funds  Procedures 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  Federal  Highway 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
implement  the  penalty  provisions 
contained  in  section  153  of  title  23, 
United  States  Code,  as  enacted  by 
section  1031  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 
Section  153  provides  that  a  State  that 
fails  to  adopt  and  put  into  effect 
motorcycle  helmet  and  safety  belt  use 
laws  before  October  1, 1993  is  subject  to 
having  the  Secretary  of  Transportation 
transfer  obligation  authority  from  the 
State’s  Federal-aid  highway  programs  to 
its  apportionment  under  the  section  402 
safety  program.  This  proposed  rule  sets 
forth  the  criteria  to  be  used  to  determine 
a  State’s  compliance  with  the  Act  and 
proposes  the  mechanism  by  which 
NHTSA  will  inform  States  of  their 
compliance  status. 

DATES:  Comments  are  due  no  later  than 
March  1, 1993. 

ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 
and  should  be  submitted  to:  Docket 
Section,  room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  (Docket  hours  are  9:30  am  to  4 
pm.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Adele  Derby,  Associate  Administrator 
for  Regional  Operations,  room  5238, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
SW.,  Washington.  DC  20590  (202-366- 
2121)  or  Kathleen  Demeter,  Office  of  the 
Chief  Counsel,  room  5219,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590  (202-366-1834).  Also,  Mila 
Plocky,  Office  of  Highway  Safety,  room 
3407,  Federal  Highway  Administration, 
400  Seventh  Street,  SW..  Washington, 
DC  20590  (202)  366-0902  or  Wilbert 
Baccus,  Office  of  the  Chief  Counsel, 
room  4230;  Federal  Highway 
Administration,  400 Seventh  Sheet, 


SW.,  Washington,  DC  20590  (202)  366- 
0780. 

SUPPLEMENTARY  INFORMATION: 

Background 

Wearing  safety  belts  and  motorcycle 
helmets  are  two  of  the  most  effective 
actions  the  motoring  public  can  take  to 
reduce  the  incidence  of  death  and 
serious  injury  from  highway  crashes. 

The  best  approach  to  increase  safety  belt 
and  motorcycle  helmet  use  is  to  pass 
effective  State  laws  requiring 
motorcycle  helmet  and  safety  belt  use, 
educate  the  public  about  the  benefits  of 
these  safety  devices,  train  law 
enforcement  officers,  and  enforce  use 
laws. 

Section  1031  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (P.L.  102-240)  (the  Act)  adds  a 
new  section  153  to  Title  23  of  the 
United  States  Code  which  authorizes  a 
three  year  incentive  grant  program 
designed  to  promote  the  passage  of,  and 
compliance  with,  motorcycle  helmet 
and  safety  belt  laws.  To  be  eligible  for 
funding  under  the  Act  in  the  first  year, 
a  State  must  have  in  effect  both  a  law 
requiring  all  individuals  on  a 
motorcycle  to  wear  helmets  and  a  law 
requiring  individuals  in  the  front  seat  of 
passenger  vehicles  to  wear  safety  belts 
(or  be  secured  in  child  passenger  safety 
systems). 

Continued  eligibility  for  the  grants  is 
conditioned  upon  meeting  specific 
compliance  rates.  To  be  eligible  in  the 
second  year  a  State  must  achieve  at  least 
75%  compliance  with  its  motorcycle 
helmet  law  and  50%  compliance  with 
its  safety  belt  law.  For  the  third  year,  a 
State  must  achieve  at  least  85% 
compliance  with  its  motorcycle  helmet 
law  and  70  compliance  with  its  safety 
belt  law. 

If  a  State  fails  to  adopt  and  put  into 
effect  motorcycle  helmet  and  safety  belt 
use  laws  before  the  first  day  of  fiscal 
year  (FY)  1994  (October  1, 1993), 
section  153(h)  directs  the  Secretary  of 
Transportation  to  transfer  funds  from 
the  State’s  Federal-aid  highway 
programs  under  each  of  subsections  104 
(b)(1),  (b)(2),  and  (b)(3)  of  title  23, 

U.S.C,  to  the  State’s  highway  safety 
program  under  section  402  of  that  title. 
The  transfer  will  take  place  in  the  fiscal 
year  succeeding  the  year  in  which  the 
State  is  in  non-compliance.  A  State  not 
in  compliance  at  the  beginning  of  FY 

1994  will  experience  transfer  of  1%%  of 
its  Federal  highway  construction  funds 
for  FY  1995.  For  non-compliance  in  FY 

1995  and  beyond,  the  transfer  will  rise 
to  3%.  Any  obligation  limitation 
applicable  to  the  transferred 
construction  funds  prior  to  transfer  will 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Proposed  Rules 


4623 


apply,  proportionately,  to  those  funds 
after  transfer. 

The  transferred  funds  may  be  used  for 
approved  projects  in  any  402  program 
areas.  The  funds  shall  be  used  without 
Federal  earmarking  of  any  amounts  or 
percentages  for  specific  program 
activity.  The  Federal  share  of  the  cost  of 
any  project  carried  out  under  section 
402  with  the  transferred  funds  shall  be 
100%. 

Proposed  Compliance  Criteria 

To  regulate  the  transfer  process  for  FY 
1995  and  later  years,  the  agency  is 
proposing  to  apply  criteria  that  are 
derived  from  the  criteria  that  it 
employed  in  awarding  incentive  grants 
for  FY  1992.  A  State  that  qualified  for 
an  incentive  grant  for  FY  1992  would  be 
considered  in  compliance  for  transfer 
purposes  and  any  State  not  meeting 
those  criteria  on  October  1, 1993,  would 
be  in  non-compliance  and  subject  to  the 
transfer. 

The  law  provides  that,  in  order  to 
avoid  the  funds  transfer,  a  State  must 
have  in  effect  by  October  1, 1993,  a  law 
which  makes  unlawful  throughout  the 
State  the  operation  of  a  motorcycle  if 
any  individual  on  the  motorcycle  is  not 
wearing  a  motorcycle  helmet  and  a  law 
which  makes  unlawful  throughout  the 
State  the  operation  of  a  passenger 
vehicle  whenever  an  individual  in  a 
front  seat  of  the  vehicle  (other  than  a 
child  who  is  secured  in  a  child  restrain 
system)  does  not  have  a  safety  belt 
properly  fastened  about  the  individual’s 
body. 

Section  153(i)  contains  the  following 
definitions: 

"Motorcycle”  means  a  motor  vehicle 
which  is  designed  to  travel  on  not  more 
than  3  wheels  in  contact  with  the 
surface; 

"Motor  vehicle”  means  any  vehicle 
driven  or  drawn  by  mechanical  power 
manufactured  primarily  for  use  on 
public  highways,  except  any  vehicle 
operated  exclusively  on  a  rail  or  rails; 

"Passenger  vehicle”  means  a  motor 
vehicle  which  is  designed  for 
transporting  10  or  fewer  individuals, 
including  the  driver,  except  that  such 
term  does  not  include  a  vehicle  which 
is  constructed  on  a  truck  chassis,  a 
motorcycle,  a  trailer,  or  any  motor 
vehicle  which  is  not  required  on  the 
date  of  the  enactment  of  this  section 
under  a  Federal  Motor  Vehicle  Safety 
Standard  to  be  equipped  with  a  belt 
system; 

“Safety  Belt”  means:  (a)  With  respect 
to  open-body  passenger  vehicles, 
including  convertibles,  an  occupant 
restraint  system  consisting  of  a  lap  belt 
or  a  lap  belt  and  a  detachable  shoulder 
belt;  and  (b)  with  respect  to  other 


passenger  vehicles,  an  occupant 
restraint  system  consisting  of  integrated 
lap  shoulder  belts. 

Except  for  children  in  child  restraint 
systems,  the  statute  does  not  provide  for 
any  exemptions  from  application. 
However,  NHTSA  recognizes  that  all 
States  have  exemptions  written  into  one 
or  both  of  their  motorcycle  helmet  and 
safety  belt  laws.  NHTSA  believes  that 
Congress’  intent  to  aid  States  in  their 
efforts  to  achieve  higher  safety  belt  and 
motorcycle  helmet  use  and  enact  and 
maintain  use  laws  would  not  be  served 
by  reading  the  statute  so  literally  as  to 
impose  a  penalty  upon  all  States  whose 
laws  contain  any  exemptions.  On  the 
other  hand,  some  exemptions  are  either 
incompatible  with  the  language  of  the 
statute  or  would  so  undermine  the 
safety  considerations  underlying  the 
statute  that  States  whose  laws  contain 
such  exemptions  should  be  subject  to 
the  penalties  contained  in  the  Act. 

NHTSA  has  reviewed  current  State 
laws  and  proposes  to  permit  all  of  the 
existing  exemptions,  except  those 
specified  below.  The  exemptions  that 
the  agency  proposes  to  permit  cover 
persons  with  medical  excuses;  postal, 
utility  and  other  commercial  drivers 
who  make  frequent  stops  in  the  course 
of  their  business;  emergency  vehicles 
operators  and  passengers;  persons  riding 
in  positions  not  equipped  with  safety 
belts;  persons  in  public  And  livery 
conveyances;  persons  riding  in  parade 
vehicles;  persons  in  the  custody  of 
police;  persons  in  vehicles  not  required 
to  have  shoulder  belts  in  front  and 
passengers  of  certain  larger,  heavier 
vehicles.  NHTSA  also  proposes  to 
permit  exemptions  from  current 
motorcycle  helmet  laws,  such  as  for 
riders  in  enclosed  cabs.  In  NHTSA’s 
view  these  exemptions  apply  to 
situations  in  which  the  risk  to 
occupants  is  very  low  or  in  which  there 
are  exigent  justifications.  NHTSA 
proposes  to  consider  the  following 
exemptions  incompatible  with  the 
statute: 

1.  Motorcycle  helmet  laws  of  less  than 
universal  application,  such  as  laws  which 
apply  only  to  minors  or  novice  motorcycle 
operators; 

2.  Safety  belt  laws  which  exempt  vehicles 
equipped  with  air  bags. 

A  motorcycle  helmet  law  that 
exempts  a  significant  percentage  of 
riders  from  its  coverage  is  wholly 
inconsistent  with  the  statute,  and  would 
result  in  large  numbers  of  riders  being 
exposed  to  serious  risk.  A  law 
exempting  persons  in  vehicles  equipped 
with  air  bags  would  leave  large  numbers 
of  persons  at  risk  in  side  impact  and 
rollover  crashes,  crashes  for  which  air 


bags  provide  little  or  no  protection,  and 
would  diminish  occupant  protection 
even  in  frontal  crashes. 

NHTSA  further  proposes  that  any 
State  considering  an  exemption  other 
than  those  listed  above  should 
anticipate  that  the  agency  will  review 
the  exemption  in  accordance  with  these 
principles.  An  example  of  such  an 
exemption  would  be  a  provision  calling 
for  secondary  enforcement  of  a 
motorcycle  helmet  law.  Under  such  a 
system  the  rider  could  not  be  cited  for 
failure  to  wear  a  helmet  unless  stopped 
by  a  law  enforcement  officer  for  another 
reason.  To  date  all  motorcycle  helmet 
use  laws  have  been  primary 
enforcement  laws.  NHTSA  would 
consider  a  State  helmet  law  with  only 
secondary  enforcement  provisions  non¬ 
complying  because  it  is  likely  that 
helmet  use  in  a  jurisdiction  with  such 
a  law  would  be  significantly  lower  than 
the  rate  that  is  typical  in  States  with 
primary  enforcement  laws.  Every 
percentage  point  that  is  lost  represents 
riders  who  will  be  at  greater  risk  of  fatal 
or  serious  injury. 

Notification  of  Compliance 

NHTSA  proposes  to  notify  all  States 
of  initial  assessments  of  compliance 
with  section  153  for  FY  1994,  by 
September  30, 1993.  Each  State  initially 
found  not  to  comply  would  have  an 
opportunity  to  rebut  this  initial 
determination.  The  agency  would  notify 
all  States  by  January  31, 1994,  of  its 
final  determinations  of  compliance  or 
noncompliance  with  section  153  for  FY 
1994. 

For  fiscal  years  1995  and  beyond,  the 
agency  proposes  to  notify  States  of 
initial  assessments  of  compliance  by 
September  15  of  the  fiscal  year  prior  to 
the  fiscal  year  for  which  compliance  is 
being  assessed  (e.g.,  September  15, 1994 
for  compliance  in  FY  1995).  Each  State 
initially  found  not  to  comply  would 
have  an  opportunity  to  rebut  this  initial 
determination.  The  agency  would  notify 
all  States  by  October  10  of  the  fiscal  year 
for  which  compliance  is  being  assessed 
of  its  final  determinations  of  compliance 
or  noncompliance  with  section  153  for 
that  fiscal  year  (e.g.,  October  10, 1994 
for  FY  1995). 

Written  Comments 

Interested  persons  are  invited  to 
comment  on  this  notice  of  proposed 
rulemaking.  It  is  requested,  but  not 
required,  that  ten  copies  be  submitted. 

All  comments  must  tie  limited  to  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15-page  limit.  (49 
CFR  553.21.)  This  limitation  is  intended 
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to  encourage  comm  enters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

Written  comments  to  the  public 
docket  must  be  received  by  March  1, 
1993.  All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  However,  the 
rulemaking  action  may  proceed  at  any 
time  after  that  date.  Following  the  close 
of  the  comment  period,  NHTSA  and 
FHWA  will  publish  a  final  rule 
responding  to  the  comments.  NHTSA 
and  FHWA  will  continue  to  file  relevant 
material  in  the  docket  as  it  becomes 
available  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  self-addressed 
stamped  postcard.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Copies  of  all  comments  will  be  placed 
in  Docket  92-40;  Notice  1  of  the  NHTSA 
Docket  Section  in  room  5109,  Nassif 
Building,  400  Seventh  Street.  SW.t 
Washington,  DC  20590. 

Federalism  Assessment 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  it  will  have  no 
federalism  implication  that  warrants  the 
preparation  of  a  federalism  assessment. 

This  proposed  rule  would  not  have 
any  preemptive  or  retroactive  effect.  It 
imposes  no  requirements  on  the  States, 
but  rather  encourages  States  to  consider 
enacting  and  enforcing  legislation 
requiring  the  use  of  safety  belts  and 
motorcycle  helmets  through  the 
potential  transfer  of  Federal-aid 
highway  funds  to  the  402  program.  Any 
transfer  of  funds  would  not  take  place 
until  FY  1995,  and  States  can  avoid  the 
transfer  of  funds  by  enacting  and 
enforcing  conforming  legislation.  The 
statute  does  not  establish  a  procedure 
for  judicial  review  of  the  final  rules 
promulgated  under  its  provisions.  There 
is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  nor 
is  there  any  other  administrative 
proceeding  required  before  they  may  file 
suit  in  court. 

Economic  and  Other  Effects 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it  is  not 


“major”  within  the  meaning  of 
Executive  Order  12291,  but  that  it  is 
“significant”  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  A  Preliminary 
Regulatory  Evaluation  describing  in 
detail  the  expected  costs  and  benefits 
from  the  implementation  of  the  Act  has 
been  prepared  and  placed  in  the  docket. 
In  short,  NHTSA  estimates  that  if  all  of 
the  States  without  safety  belt  or  helmet 
use  laws  were  to  pass  such  laws  to 
avoid  the  transfer  of  funds  296  lives 
would  be  saved  and  there  would  be 
7539  fewer  injuries,  including  4041 
fewer  serious  injuries,  each  year.  In 
terms  of  costs  to  the  States,  the  States 
with  conforming  laws  will  incur  no 
costs.  States  penalized  will  accrue  a  loss 
of  highway  construction  funds,  but 
these  monies  will  remain  in  the  State  to 
be  used  in  the  State’s  402  highway 
safety  program.  For  many  States  this 
will  result  in  a  doubling  (or  more)  of  the 
States’s  available  402  funding.  In  any 
event,  any  costs  to  States  resulting  from 
the  fund  transfer  are  a  result  of  the 
statute,  not  this  rule  and  are  avoidable 
by  passage  of  the  requisite  usage  laws. 

The  agency  has  evaluated  the  effects 
of  this  proposed  rule  on  small  entities. 
Based  on  the  evaluation,  we  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
preparation  of  a  Regulatory  Flexibility 
Analysis  is,  therefore,  unnecessary. 

The  agency  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment. 

List  of  Subjects  in  23  CFR  Part  1215 

Safety  belts.  Motorcycle  helmets. 
Transportation,  Highway  safety. 

In  accordance  with  the  foregoing,  part 
1215  of  title  23  of  the  Code  of  Federal 
Regulations  would  be  added  as  follows: 

PART  1215— USE  OF  SAFETY  BELTS 
AND  MOTORCYCLE  HELMETS— 
COMPLIANCE  AND  TRANSFER-OF- 
FUNDS  PROCEDURES 

Sec. 

1215.1  Scope 

1215.2  Purpose 

1215.3  Definitions 

1215.4  Compliance  Criteria 

1215.5  Notification  of  Compliance  Status 

1215.6  Transfer  of  Funds 

1215.7  Use  of  Transferred  Funds 
Authority:  23  U.S.C.  153,  delegation  of 

authority  at  49  CFR  1.50. 

§1215.1  Scope. 

This  put  establishes  criteria,  in 
accordance  with  23  U.S.C  153,  for 


determining  compliance  with  the 
requirement  that  States  not  having 
safety  belt  and  motorcycle  helmet  use 
laws  be  subject  to  a  transfer  of  Federal- 
aid  highway  apportionments  under  23 
U.S.C.  104  (b)(1),  (b)(2),  and  (b)(3)  to  the 
highway  safety  program  apportionment 
under  23  U.S.C.  402. 

§1215.2  Purpoae. 

The  purpose  of  this  part  is  to  clarify 
the  provisions  which  a  State  must 
incorporate  into  its  laws  to  prevent  the 
transfer  of  a  portion  of  its  Federal-aid 
highway  construction  and  highway 
safety  construction  funds  to  the  section 
402  highway  safety  program 
apportionment. 

§1215.3  Definitions. 

As  used  in  this  part: 

Motor  Vehicle  means  any  vehicle 
driven  or  drawn  by  mechanical  power 
manufactured  primarily  for  use  on 
public  highways,  except  any  vehicle 
operated  exclusively  on  a  rail  or  rails. 

Motorcycle  means  a  motor  vehicle 
which  is  designed  to  travel  on  not  more 
than  3  wheels  in  contact  with  the 
surface. 

Passenger  Vehicle  means  a  motor 
vehicle  which  is  designed  for 
transporting  10  or  fewer  individuals, 
including  the  driver,  except  that  such 
term  does  not  include  a  vehicle  which 
is  constructed  on  a  truck  chassis,  a 
motorcycle,  a  trailer,  or  any  motor 
vehicle  which  is  not  required  on  the 
date  of  the  enactment  of  this  section 
under  a  Federal  motor  vehicle  safety 
standard  to  be  equipped  with  a  belt 
system. 

Safety  Beh  means:  with  respect  to 
open-body  passenger  vehicles, 
including  convertibles,  an  occupant 
restraint  system  consisting  of  a  lap  beh 
or  a  lap  belt  and  a  detachable  shoulder 
belt;  and  with  respect  to  other  passenger 
vehicles,  an  occupant  restraint  system 
consisting  of  integrated  lap  shoulder 
belts. 

§  121 5.4  Compliance  criteria. 

(a)  In  order  to  avoid  the  transfer 
specified  in  §  1215.6  a  State  must  have 

a  law  which  makes  unlawful  throughout 
the  State  the  operation  of  a  motorcycle 
if  any  individual  on  the  motorcycle  is 
not  wearing  a  motorcycle  helmet. 

(b)  In  order  to  avoid  the  transfer 
specified  in  §  1215.6,  a  State  must  have 
a  law  which  makes  unlawful  throughout 
the  State  the  operation  of  a  passenger 
vehicle  whenever  an  individual  in  the 
front  seat  of  the  vehicle  (other  than  a 
child  who  is  secured  in  a  child  restraint 
system)  does  not  have  a  safety  belt 
properly  fastened  about  the  individual's 
body. 
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(c)  A  State  that  enacts  the  laws 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  will  be  determined  to 
.  comply  with  23  U.S.C.  133,  provided 
that  any  exemptions  or  exceptions  are 
consistent  with  the  intent  of  paragraphs 

(a)  and  (b)  of  this  section  and  apply  to 
situations  in  which  the  risk  to 
occupants  is  very  low  or  in  which  there 
are  exigent  justifications. 

§  1215.5  Review  and  notification  of 
compliance  status. 

(a)  Review  of  each  State’s  laws  and 
notification  of  compliance  status  with 
23  U.S.C.  153(h)  for  fiscal  year  1994 
shall  occur  in  accordance  with  the 
following  procedures: 

(1)  NHTSA  will  undertake,  independently, 
to  review  appropriate  State  laws.  NHTSA 
will  notify  States  by  certified  mail  of 
NHTSA 's  initial  assessment  of  compliance 
with  23  U.S.C.  153(h)  by  September  30, 1993. 

(2)  If  NHTSA  initially  finds  that  a  State 
does  not  comply,  the  notice  shall  state  the 
reasons  for  the  noncompliance  and  shall 
inform  the  State  that  it  may,  within  30 
calendar  days  of  its  receipt  of  the  notice, 
submit  documentation  showing  why  it  is  in 
compliance.  Such  documentation  shall  be 
submitted  to  the  Associate  Administrator  for 
Regional  Operations,  NHTSA,  400  Seventh 
Street,  SW„  Washington,  DC,  20950. 

(3)  NHTSA  will  notify  each  State  by 
certified  mail  of  NHTSA ’s  final 
determination  of  the  State’s  compliance  or 
non-compliance  with  23  U.S.C.  153(h)  by 
January  31, 1994. 

(b)  Review  of  each  State’s  laws  and 
notification  of  compliance  status  for 
fiscal  year  1995  and  beyond  shall  occur 
in  accordance  with  the  following 
procedures: 

(1)  NHTSA  will  undertake,  independently, 
to  review  appropriate  State  laws.  NHTSA 
will  notify  States  by  certified  mail  of 
NHTSA 's  initial  assessment  of  compliance 
with  23  U.S.C.  153(h)  by  September  15  of  the 
fiscal  year  prior  to  the  fiscal  year  for  which 
compliance  is  being  reviewed. 

(2)  If  NHTSA  initially  finds  that  a  State 
does  not  comply,  the  notice  shall  state  the 
reasons  for  the  noncompliance  and  shall 
inform  the  state  that  it  may,  within  10 
working  days  of  its  receipt  of  the  notice, 
submit  documentation  showing  why  it  is  in 
compliance.  Such  documentation  shall  be 
submitted  to  the  Associate  Administrator  for 
Regional  Operations,  NHTSA,  400  Seventh 
Street,  SW.,  Washington,  DC,  20950. 

(3)  NHTSA  will  notify  each  State  by 
certified  mail  of  NHTSA ‘s  final 
determination  of  the  State's  compliance  or 
non-compliance  with  23  U.S.C  153(h)  by 
October  10  of  the  fiscal  year  for  which 
compliance  is  being  reviewed. 

§1215.6  Transfer  of  funds. 

(a)  If,  at  any  time  in  fiscal  year  1994, 
a  State  does  not  have  in  effect  the  laws 
described  in  §  1215.4,  the  Secretary 
shall  transfer  1%  percent  of  the  funds 


apportioned  to  the  State  for  fiscal  year 
1995  under  23  U.S.C  104  (b)(1),  (b)(2) 
and  (b)(3)  to  the  apportionment  of  the 
State  under  23  U.S.C  402. 

(b)  If,  at  any  time  in  a  fiscal  year 
beginning  after  September  30, 1994,  a 
State  does  not  have  in  effect  the  laws 
described  in  §  1215.4,  the  Secretary 
shall  transfer  3  percent  of  the  funds 
apportioned  to  the  State  for  the 
succeeding  fiscal  year  under  23  U.S.C 
104  (b)(1),  (b)(2)  and  (b)(3)  to  the 
apportionment  of  the  State  under  23 
U.S.C  402. 

(c)  Any  obligation  limitation  existing 
on  the  transferred  construction  funds 
prior  to  transfer  will  apply, 
proportionately,  to  those  funds  after 
transfer. 

§  1215.7  Use  of  transferred  funds. 

(a)  Any  funds  transferred  under 
§  1215.6  may  be  used  for  approved 
projects  in  any  section  402  program 
area. 

(b)  Any  funds  transferred  under 

§  1215.6  shall  not  be  subject  to  Federal 
earmarking  of  any  amounts  or 
percentages  for  specific  program 
activities. 

(c)  The  Federal  share  of  the  cost  of 
any  project  carried  out  under  section 
402  with  the  transferred  funds  shall  be 
100%. 

Thomas  D.  Larson, 

Administrator,  Federal  Highway 
Administration. 

Issued  on:  January  11, 1993. 

Marion  C.  Blakey, 

Administrator,  National  Highway  Traffic 
Safety  Administration. 

(FR  Doc.  93-964  Filed  1-12-93;  10:44  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  52 
[PS-89-91) 

RIN  1545-AQ23 

Exports  of  Chemicals  That  Deplete  the 
Ozone  Layer;  Special  Rules  for  Certain 
Medical  Uses  of  Chemicals  That 
Deplete  the  Ozone  Layer 

AGENCY:  Internal  Revenue  Service, 
Treasury.  • 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  taxes 
imposed  on  exports  of  chemicals  that 
deplete  the  ozone  layer,  taxes  imposed 
on  ozone-depleting  chemicals  used  as 


medical  sterilants  or  propellants  in 
metered-dose  inhalers,  and  floor  stocks 
taxes  on  ozone-depleting  chemicals.  The 
proposed  regulations  reflect  changes  to 
the  law  made  by  the  Omnibus  Budget 
Reconciliation  Adt  of  1989,  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  and  the  Energy  Policy  Act  of  1992 
and  affect  persons  who  manufacture, 
import,  export,  sell,  or  use  chemicals 
that  deplete  the  ozone  layer.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  and  requests 
to  speak  at  the  public  hearing  scheduled 
for  Thursday,  May  27, 1993,  must  be 
received  by  March  16, 1993.  Outlines  of 
oral  comments  to  be  presented  at  the 
hearing  must  be  received  by  May  6, 

1993. 

ADDRESSES:  Send  submissions  to: 

Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044  (Attention:  CC:CORP:T:R  (PS- 
89-91),  room  5228).  In  the  alternative, 
submissions  may  be  hand  delivered  to: 
CC:CORP:T:R  (PS-89-91),  Internal 
Revenue  Service,  room  5228, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  The  public  hearing  will  be 
held  in  the  Commissioner’s  Conference 
Room,  room  3313,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Ruth  Hoffman,  (202)  622-3130; 
concerning  the  submissions,  Carol 
Savage,  (202)  622-8452  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T JFP, 
Washington,  DC  20224. 

The  requirements  for  collection  of 
information  in  this  proposed  regulation 
are  in  §§  52.4682-2(b)  (3)  and  (4). 
52.4682— 2(d)  (4)  and  (5).  52.4682-2(d) 
(1),  (3)  and  (4),  and  52.4682-2(f)(3).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  verify  compliance 
with  sections  4681  and  4682  of  the 
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Internal  Revenue  Code.  This 
information  will  be  used  to  determine 
whether  the  amount  of  tax  has  been 
computed  correctly.  The  likely 
respondents  and/or  recordkeepers  are 
businesses  and  other  organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  and  recordkeepers  may 
require  more  or  less  time,  depending  on 
their  particular  circumstances. 

Estimated  total  annual  recordkeeping 
burden:  141  hours. 

Estimated  average  annual  burden  per 
recordkeeper:  0.2  hour. 

Estimated  number  or  recordkeepers: 
616. 

Estimated  total  annual  reporting 
burden:  60  hours. 

Estimated  average  burden  per 
respondent:  0.1  hour. 

Estimated  number  of  respondents: 

600. 

Estimated  frequency  of  responses:  On 
occasion. 

Background 

This  document  contains  proposed 
regulations  relating  to  export  of  ozone- 
depleting  chemicals  (ODCs)  under 
sections  4681  and  4682  of  the  Internal 
Revenue  Code.  Section  4682(d)(3) 
provides  a  limited  exemption  horn  tax 
for  ODCs  that  are  exported.  Although 
final  regulations  under  sections  4681 
and  4682  were  published  in  the  Federal 
Register  on  November  4, 1991  (56  FR 
56303),  the  section  of  the  final 
regulations  relating  to  exports  of  ODCs 
was  reserved.  These  proposed 
regulations  would  provide  the  rules 
relating  to  the  section  4682(d)(3)  export 
exemption. 

The  Energy  Policy  Act  of  1992 
(Energy  Act)  increased  and  made 
uniform  the  base  tax  amounts  for  all 
ODCs  and  extended  the  floor  stocks  tax 
to  calendar  years  after  1994.  The  Energy 
Act  also  amended  section  4682(g)  to 
provide  a  reduced  rate  of  tax  for  (1) 
ODCs  used  as  propellants  in  metered- 
dose  inhalers  (for  years  after  1992)  and 
(2)  ODCs  used  as  medical  sterilants  and 
methyl  chloroform  (for  1993  only). 
These  proposed  regulations  would 
amend  the  existing  regulations  to  reflect 
and  provide  guidance  on  these  changes. 

Explanation  of  provisions 

Exports  of  ODCs 

The  proposed  regulations  provide 
guidance  on  the  limited  exemption  for 
exports  that  is  available  to 
manufacturers  and  importers  of  ODCs 


under  section  4682(d)(3).  Under  the 
proposed  regulations,  tax  is  not  imposed 
with  respect  to  ODCs  that  are  sold  for 
export,  to  the  extent  that  (1)  the  tax 
benefits  from  the  sales  for  export  do  not 
exceed  certain  limits,  and  (2)  the 
procedures  specified  in  the  regulations 
are  followed.  These  include  procedures 
regarding  registration  of  persons  selling 
and  purchasing  ODCs  for  export  and 
documentation  of  actual  export  of  the 
ODCs. 

The  proposed  regulations  follow  the 
rules  of  section  4682(d)(3)(B)  in 
providing  for  a  separate  limitation  on 
tax  benefits  for  sales  for  export  of  post- 

1989  ODCs  and  sales  for  export  of  post- 

1990  ODCs.  The  proposed  regulations 
define  these  separate  limits  as  the  “post- 
1989  ODC  exemption  amount”  and  the 
“post-1990  ODC  exemption  amount.” 
Under  the  proposed  regulations,  the 
post-1989  ODC  exemption  amount  is  the 
aggregate  tax  benefit  available  to  a 
manufacturer  or  importer  from  the  sale 
for  export  of  post-1989  ODCs  in  a 
calendar  year.  The  post-1990  ODC 
exemption  amount  is  the  aggregate  tax 
benefit  available  to  a  manufacturer  or 
importer  from  the  sale  for  export  of 
post-1990  ODCs  in  a  calendar  year.  Tax 
is  imposed,  however,  on  a 
manufacturer’s  or  importer’s  sales  of 
ODCs,  even  if  the  ODCs  are  sold  for 
export,  if  the  tax  benefits  that  the 
manufacturer  or  importer  must  take  into 
account  for  the  calendar  year  would 
otherwise  exceed  the  relevant 
exemption  amount. 

The  proposed  regulations  provide 
procedures  for  tax-free  sales  of  ODCs  by 
manufacturers  or  importers  if  the  ODCs 
are  to  be  exported.  However,  under  the 
proposed  regulations,  tax  is  imposed  on 
a  sale  for  export  unless  (1)  the  seller  and 
purchaser  are  registered  with  the  IRS, 
and  (2)  the  manufacturer  or  importer 
obtains  the  required  certificate  from  the 
purchaser.  In  addition,  under  the 
proposed  regulations,  if  a  person 
purchases  ODCs  tax  free  for  export,  and 
the  person  does  not  export  the  ODCs  or 
sell  the  ODCs  to  a  second  purchaser  for 
export,  the  person  is  liable  for  tax  under 
section  4681  when  the  ODCs  are  sold  or 
used. 

Under  the  proposed  procedures,  if  a 
manufacturer  or  importer  sells  ODCs  for 
export  tax  free  and  meets  the 
registration  and  certification 
requirements,  the  manufacturer  or 
importer  need  not  obtain  documentation 
of  the  actual  export  of  the  ODCs. 
However,  the  person  who  purchases 
ODCs  for  export  is  required  to  document 
their  exportation  as  required  by  the 
Environmental  Protection  Agency. 

The  proposed  regulations  also  provide 
procedures  for  manufacturers  or 


importers  of  ODCs  to  claim  a  credit  or 
refund  of  tax  paid  with  respect  to  ODCs 
that  are  exported.  To  claim  a  credit  or 
refund,  a  manufacturer  or  importer  must 
obtain  the  documentation  of  export 
required  by  the  Environmental 
Protection  Agency,  and  meet  certain 
other  conditions.  Persons  other  than 
manufacturers  and  importers  of  ODCs 
are  not  permitted  to  claim  a  credit  or 
refund  of  any  tax  included  in  the 
purchase  price  of  ODCs  they  export. 

Such  claims  may  only  be  made  by  a 
manufacturer  or  importer,  and  are  a  tax 
benefit  subject  to  the  limitation  of  the 
manufacturer’s  or  importer’s  exemption 
amount. 

Medical  Sterilants  and  Inhaler 
Propellants 

Under  section  4682(g)(4),  ODCs  used 
as  propellants  in  metered-dose  inhalers 
are  subject  to  a  reduced  rate  of  tax  in 
calendar  years  after  1992,  and  ODCs 
used  as  medical  sterilants  are  subject  to 
a  reduced  rate  of  tax  in  1993  only.  The 
proposed  regulations  permit  sales  of 
ODCs  to  purchasers  for  these  purposes 
at  a  reduced  rate  of  tax,  if  proper 
certification  is  provided  to  the 
manufacturer  or  importer  of  the  ODCs. 
The  certificates  and  procedures  for 
certification  are  similar  to  those  that 
apply  to  sales  of  ODCs  for  use  as  a 
feedstock  or  in  the  manufacture  of  rigid 
foam  insulation. 

If  a  purchaser  bought  ODCs  on  which 
the  full  tax  was  imposed  and  used  the 
ODCs  as  medical  sterilants  or 
propellants  in  metered-dose  inhalers,  a 
credit  or  refund  of  tax  is  available  to  the 
purchaser  for  the  excess  of  the  full  tax 
over  the  tax  determined  under  the 
reduced  rate.  The  proposed  regulations 
provide  guidance  on  how  the  credit  or 
refund  may  be  claimed. 

Floor  Stocks  Taxes 

Prior  to  its  amendment  by  the  Energy 
Act,  section  4682(h)  imposed  the  floor 
stocks  tax  on  January  1  of  calendar  years 
1990-1994.  The  Energy  Act  extended 
the  floor  stocks  tax  to  apply  on  January 
1  of  calendar  years  after  1994.  The 
proposed  regulations  amend  the  existing 
regulations  to  reflect  this  change.  For 
example,  the  preposed  regulations 
provide  a  de  minimis  rule  for  floor 
stocks  tax  for  calendar  years  after  1994. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
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Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  has  been 
scheduled  for  Thursday,  May  27, 1993, 
beginning  at  10  a.m.  Requests  to  speak 
may  be  submitted  by  anyone  that  timely 
submits  written  comments. 

The  rules  of  §  601.601(a)(3)  of  the 
Statement  of  Procedural  Rules  (26  CFR 
part  601)  shall  apply  to  the  public 
hearing.  A  person  wishing  to  make  oral 
comments  at  the  public  hearing  must 
file  written  comments  and  a  request  to 
speak  by  March  16, 1993  and  submit  an 
outline  of  the  oral  comments  to  be 
presented  and  the  time  to  be  devoted  to 
each  topic  by  May  6, 1993. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes,  exclusive  of  the 
time  consumed  by  answering  questions 
from  the  panel  for  the  government. 

An  agenda  showing  me  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Because  of  access  restrictions,  visitors 
cannot  be  permitted  beyond  the  lobby  of 
the  Internal  Revenue  Building  before 
9:45  a.m. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ruth  Hoffman,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However, 
personnel  from  other  offices  of  the  IRS 
and  Treasury  Department  participated 
in  their  development 

List  of  Subjects  in  26  CFR  Part  52 

Chemicals,  Excise  taxes.  Petroleum. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  52  is 
proposed  to  be  amended  as  follows: 

PART  52 — ENVIRONMENTAL  TAXES 

Paragraph  1.  The  authority  citation 
for  part  52  is  amended  by  adding  the 
following  citation: 


Authority:  26  U.S.C.  7805.  *  *  *  Section 
52.4682-5  also  issued  under  26  U.S.C 
4662(e)(4).*  *  * 

Par.  2.  Section  52.4681-0  is  amended 
by: 

1.  Adding  an  entry  for  §  52.4682- 
l(b)(2)(iv). 

2.  Revising  the  entries  for  §  52.4682- 
1  (f)  and  (g). 

3.  Adding  entries  for  §§  52.4682-1  (h) 
through  (k)  and  52.4682-2(b)  (3)  and  (4). 

4.  Revising  the  entry  for  §  52.4682- 
2(d)  heading. 

5.  Adding  entries  for  §  52.4682-2(d) 

(4)  and  (5). 

6.  Adding  entries  for  §  52.4682-4(b)(2) 
(vi)  through  (viii)  and  (d)(4). 

7.  Revising  the  entry  for  $  52.4682- 
4(e)(5). 

8.  Adding  an  entry  for  §  52.4682- 
4(e)(6). 

9.  Adding  entries  for  §  52.4682-5. 

10.  The  revisions  and  additions  read 
as  follows: 

$  52.4681-0  Table  of  contents. 
***** 

§  52.4682-1  Ozone-depleting  chemicals. 

***** 

(b)  *  *  • 

(2)*  *  * 

(iv)  Special  rule  for  exports. 

•  *  •  *  • 

(f)  Methyl  chloroform;  reduced  rate  of  tax 
in  1993. 

(g)  ODCs  used  as  medical  sterilants. 

(1)  Phase-in  of  tax. 

(2)  Excess  payments. 

(3)  Definition  of  use  as  a  medical  sterilant 

(4)  Qualifying  sale. 

(h)  ODCs  used  as  propellants  in  metered- 
dose  inhalers. 

(1)  Reduced  rate  of  tax. 

(2)  Excess  payments. 

(3)  Definition  of  metered-dose  inhaler. 

(4)  Qualifying  sale. 

(i)  [Reserved) 

(j)  Exports;  cross  reference. 

(k)  Recycling  (Reserved] 

§52.4682-2  Qualifying  sales. 

***** 

(b)*  *  * 

(3)  Use  as  medical  sterilants. 

(4)  Use  as  propellants  in  metered-dose 
inhalers.  . 

***** 

(d)  Certificate. 

***** 

(4)  Certificate  relating  to  ODCs  used  as 
medical  sterilants. 

(5)  Certificate  relating  to  ODCs  used  as 
propellants  in  metered-dose  inhalers. 

*  *  *  *  * 

§  52.4682-4  Floor  stocks  tax. 

***** 

(b)*  •  • 

(2)*  •  • 

(vi)  ODCs  to  be  exported. 

(vii)  ODCs  used  as  propellants  in  metered- 
dose  inhalers;  years  after  1902. 


(viii)  ODCs  used  as  medical  sterilants; 

1993. 

***** 

(d)  -  *  * 

(4)  Methyl  chloroform;  1993. 

(e) *  *  * 

(5)  Calendar  years  after  1994. 

(6)  Examples. 

***** 

§52.4682- 5  Exports. 

(a)  Overview. 

(b)  Exemption  or  partial  exemption  from 
tax. 

(1)  In  general. 

(2)  Tax  imposed  if  exemption  amount 
exceeded. 

(i)  Post-1989  ODCs. 

(ii)  Post-1990  ODCs. 

(iii)  Allocation  of  tax. 

(3)  Mixtures. 

(c)  Exemption  amount 

(1)  Post-1989  ODC  exemption  amount 

(2)  Post-1990  ODC  exemption  amount. 

(3)  Definitions. 

(i)  1986  export  percentage. 

(ii)  1989  export  percentage. 

(d)  Procedural  requirements  relating  to  tax- 
free  sales  for  export 

(1)  Qualifying  sales. 

(1)  In  general. 

(ii)  Qualifying  resale. 

(iii)  Special  rule  relating  to  sales  made 
before  July  1, 1993. 

(2)  Good  faith  reliance. 

(3)  Certificate. 

(i)  In  general. 

(ii)  Model  certificates. 

(iii)  Use  of  Form  637  as  a  certificate 
prohibited. 

(4)  Documentation  of  export. 

(e)  Purchaser  liable  for  tax. 

(1)  Purchaser  in  qualifying  sale. 

(2)  Purchaser  in  qualifying  resale. 

(f)  Credit  or  refund. 

(1)  In  general. 

(2)  Limitation. 

(3)  Conditions  to  allowance  of  credit  or 
refund. 

(4)  Procedural  rules. 

(g)  Examples. 

(h)  Effective  date. 

Par.  3.  Section  52.4681-1  is  amended 
as  follows: 

1.  Paragraph  (a)(3)(ii)  is  revised. 

2.  Paragraph  (c)(7)(iii)(A)  is  revised. 

3.  Paragraph  (d)(3)  is  revised. 

4.  The  revised  provisions  read  as 
follows: 

152.4681-1  Taxes  Imposed  with  respect  to 
ozone-depleting  chemicals. 

(a)  *  *  * 

(3)  *  *  * 

(ii)  Dates  on  which  tax  imposed.  The 
floor  stocks  tax  is  imposed  an  January 
1  of  each  calendar  yew  after  1989. 
***** 

W  •  • 

(*)••* 

(iii) *  *  * 
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(A)  Section  52.4682-1  (b)(2)(iii) 
(relating  to  mixture  elections)  and  (iv) 
(relating  to  mixtures  for  export); 

***** 

(d)  *  *  * 

(3)  Post-1989  ODCs  held  for  sale  or  for 
use  in  further  manufacturer  by  any 
person  other  than  the  manufacturer  or 
importer  thereof  of  January  1, 1990,  and 
post-1989  and  post-1990  ODCs  that  are 
so  held  on  January  1  of  each  calendar 
year  after  1990. 

Par.  4.  Section  52.4682-1  is  amended 
as  follows: 

1.  Paragraph  (a)  is  revised. 

2.  The  introductory  text  of  paragraph 
(b)(2)(ii)  is  revised. 

3.  Paragraphs  fb)(2)(iv)  is  added. 

4.  Paragraphs  (f)  and  (g)  are  revised. 

5.  Paragraph  (h)  is  added. 

6.  Paragraph  (i)  is  added  and  reserved. 

7.  Paragraph  (j)  is  added. 

8.  Paragraph  (k)  is  added  and 
reserved. 

9.  The  revised,  added,  and  reserved 
provisions  read  as  follows: 

§  52.4682-1  Ozone-depleting  chemicals. 

(a)  Overview.  This  section  provides 
rules  relating  to  the  tax  imposed  on 
ozone-depleting  chemicals  (ODCs) 
under  section  4681,  including  rules  for 
identifying  taxable  ODCs  and 
determining  when  the  tax  is  imposed, 
and  rules  prescribing  special  treatment 
for  certain  ODCs.  See  §  52.4681-1  (a)(1) 
and  (c)  for  general  rules  and  definitions 
relating  to  the  tax  on  ODCs. 

(b) *  *  * 

(2)*  *  * 

(ii)  Mixtures.  Except  as  provided  in 
paragraphs  (b)(2)  (iii)  and  (iv)  of  this 
section,  the  creation  of  a  mixture 
containing  two  or  more  ingredients  is 
treated  as  a  use  of  the  ODCs  contained 
in  the  mixture.  Thus,  except  as  provided 
in  paragraphs  (h)(2)  (iii)  and  (iv)  of  this 
section — 

*  *  *  *  * 

(iv)  Special  rule  for  exports.  The 
creation  of  a  mixture  for  export  is  not 
a  taxable  use  of  the  ODCs  contained  in 
the  mixture.  See  §  52.4682-5(e)  for  rules 
relating  to  liability  of  a  purchaser  for  tax 
if  the  mixture  is  not  exported. 
***** 

_  (f)  Methyl  chloroform;  reduced  rate  of 
ter  1993.  The  amount  of  tax  imposed 
on  mt....yl  chloroform  is  determined 
under  station  4682(g)(5)  if  the 
manufacturer  or  importer  of  the  methyl 
chloroform  sells  or  uses  it  during  1993. 

(g)  ODCs  used  as  medical  sterilants — 

(1)  Phase-in  of  tax — (i)  In  general.  The 
amount  of  tax  imposed  on  an  ODC  is 
determined  under  section  4682(g)(4)  if 
the  manufacturer  or  importer  of  the 
ODC— 


(A)  Uses  the  ODC  during  1993  as  a 
medical  sterilant;  or 

(B)  Sells  the  ODC  in  a  qualifying  sale 
(within  the  meaning  of  paragraph  (g)(4) 
of  this  section)  during  1993. 

(ii)  Amount  of  fax.  Under  section 
4682(g)(4),  ODCs  described  in  paragraph 
(g)(l)(i)  of  this  section  are  taxed  at  a 
reduced  rate  if  sold  or  used  during  1993. 

(2)  Excess  payments — (1)  In  general. 
Under  section  4682(g)(4)(B),  a  credit 
against  income  tax  or  a  refund  of  tax  is 
allowed  to  a  person  if — 

(A)  The  person  uses  an  ODC  during 
1993  as  a  medical  sterilant;  and 

(B)  The  amount  of  any  tax  paid  with 
respect  to  the  ODC  under  section  4681 
or  4682  exceeds  the  amount  that  would 
have  been  determined  under  section 
4682(g)(4). 

(ii)  Amount  of  credit  or  refund.  The 
amount  of  credit  or  refund  of  tax  is 
equal  to  the  excess  of — 

(A)  The  tax  that  was  paid  with  respect 
to  the  ODCs  under  sections  4681  and 
4682(g)(4);  over 

(B)  The  Tax  that  would  have  been 
imposed  under  section  4682(e)(4). 

(iii)  Procedural  rules.  (A)  Tne  amount 
determined  under  section  4682(g)(4)(B) 
and  paragraph  (g)(2)(ii)  of  this  section  is 
treated  as  credit  described  in  section  - 
34(a)  (relating  to  credits  for  gasoline  and 
special  fuels)  unless  a  claim  for  refund 
has  been  hied. 

(B)  See  section  6402  and  the 
regulations  thereunder  for  procedural 
rules  relating  to  claiming  a  credit  or 
refund  of  tax. 

(3)  Definition  of  use  as  a  medical 
sterilant.  An  ODC  is  used  as  a  medical 
sterilant  if  it  is  used  in  the  manufacture 
of  sterilant  gas. 

(4)  Qualifying  sale.  A  sale  of  an  ODC 
for  use  as  a  medical  sterilant  is  a 
qualifying  sale  if  the  requirements  of 

§  52.4682-2(b)(3)  are  satisfied  with 
respect  to  the  sale. 

(n)  ODCs  used  as  propellants  in 
metered-dose  inhalers— (1)  Reduced 
rate  of  tax — (i)  In  general.  The  amount 
of  tax  imposed  on  an  ODC  is  determined 
under  section  4682(g)(4)  if  the 
manufacturer  or  importer  of  the  ODC — 

(A)  Uses  the  ODC  after  1992  as  a 
propellant  in  a  metered-dose  inhaler;  or 

(B)  Sells  the  ODC  in  a  qualifying  sale 
(within  the  meaning  of  paragraph  (h)(4) 
of  this  section)  after  1992. 

(ii)  Amount  of  tax.  Under  section 
4682(g)(4),  ODCs  described  in  paragraph 

(h)(l)(i)  of  this  section  are  taxed  at  a 
reduced  rate  if  sold  or  used  after  1992. 

(2)  Excess  payments — (i)  In  general. 
Under  section  4682(g)(4)(B),  a  credit 
against  income  tax  or  a  refund  of  tax  is 
allowed  to  a  person  if — 

(A)  The  person  uses  an  ODC  after 
1992  as  a  propellant  in  a  metered-dose 
inhaler;  and 


(B)  The  amount  of  any  tax  paid  with 
respect  to  the  ODC  under  section  4681 
or  4682  exceeds  the  amount  that  would 
have  been  determined  under  section 
4682(g)(4). 

(ii)  Amount  of  credit  or  refund.  The 
amount  of  credit  or  refund  of  tax  is 
equal  to  the  excess  of — 

(A)  The  tax  that  was  paid  with  respect 
to  the  ODCs  under  sections  4681  and 
4682(g)(4);  over 

(B)  The  tax  that  would  have  been 
imposed  under  section  4682(g)(4). 

(iii)  Procedural  rules — (A)  The 
amount  determined  under  section 
4682(g)(4)(B)  and  paragraph  (h)(2)(ii)  of 
this  section  is  treated  as  a  credit 
described  in  section  34(a)  (relating  to 
credits  for  gasoline  and  special  fuels) 
unless  a  claim  for  refund  has  been  filed. 

(B)  See  section  6402  and  the 
regulations  thereunder  for  procedural 
rules  relating  to  claiming  a  credit  or 
refund  of  tax. 

(3)  Definition  of  metered-dose  inhaler. 
A  metered-dose  inhaler  is  an  aerosol 
device  that  delivers  a  precisely- 
measured  dose  of  a  therapeutic  drug 
directly  to  the  lungs. 

(4)  Qualifying  sale.  A  sale  of  an  ODC 
for  use  a  propellant  for  a  metered-dose 
inhaler  is  a  qualifying  sale  if  the 
requirements  of  §  52.4682-2(b)(4)  are 
satisfied  with  respect  to  the  sale. 

(i)  (Reserved] 

(j)  Exports;  cross-reference.  For  the 
'  treatment  of  exports  of  ODCs,  see 

§  52.4682-5. 

(k)  Recycling.  [Reserved] 

Par.  5.  Section  52.4682-2  is  amended 
as  follows: 

1.  Paragraphs  (a)(l)(iii)  and  (iv)  are 
added. 

2.  The  second  sentence  of  paragraph 
(a)(2)  is  amended  by: 

a.  Removing  “submission  of  a 
document  to"  and  adding  "registration 
with”  in  its  place. 

b.  Removing  “registration  certificates” 
and  adding  “certificates”  in  its  place. 

3.  Removing  “registration”  from 
paragraphs  (b)(l)(i)  and  (b)(2)(i). 

4.  Paragraphs  (b)(3)  and  (4)  are  added. 

5.  The  heading  for  paragraph  (d)  is 
revised. 

6.  Paragraph  (d)(l)(i)  is  revised. 

7.  Paragraphs  (d)(4)  and  (5)  are  added. 

8.  The  adaed  and  revised  provisions 
read  as  follows: 

§  52.4682-2  Qualifying  sales. 

(a)  *  *  * 

(l) *  *  * 

(iii)  Under  section  4682(g)(4)  and 

§  52.4682-l(g)  (relating  to  ODCs  used  as 
medical  sterilants),  ODCs  sold  in 
qualifying  sales  are  taxed  at  a  reduced 
rate  in  1993. 

(iv)  Under  section  4682(g)(4)  and 

§  52.4682-1  (h)  (relating  to  ODCs  used  a 
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propellants  in  metered-dose  inhalers), 
ODCS  sold  in  qualifying  sales  are  taxed 
at  a  reduced  rate  in  years  after  1992. 
***** 

(b)  *  *  * 

(3)  Use  as  medical  sterilants.  A  sales 
of  ODCs  is  a  qualifying  sale  for  purposes 
of  §  52.4682-l{g)  if  the  manufacturer  or 
importer  of  the  ODCs — 

(i)  Obtains  a  certificate  in 
substantially  the  form  set  forth  in 
paragraph  (d)(4)  of  this  section  from  the 
purchaser  of  the  ODCs;  and 

(ii)  Relies  on  the  certificate  in  good 
faith. 

(4)  Use  as  propellants  in  metered-dose 
inhalers.  A  sale  of  ODCs  is  a  qualifying 
sale  for  purposes  of  §§  52.4682-1  (h)  and 
52.4682-4(b)(2)(vii)  if  the  manufacturer 
or  importer  of  the  ODCs — 

(i)  Obtains  a  certificate  in 
substantially  the  form  set  forth  in 
paragraph  (d)(5)  of  this  section  from  the 
purchaser  of  the  ODCs;  and 

(ii)  Relies  on  the  certificate  in  good 
faith. 

***** 

(d)  Certificate — (1)  *  *  *  (i)  Rules 
relating  to  all  certificates.  This 
paragraph  (d)  Sets  forth  the  form  of  the 
certificates  that  satisfy  the  requirements 
of  paragraphs  (b)(1)  through  (4)  of  this 
section.  The  certificate  shall  consist  of 
a  statement  executed  and  signed  under 
penalties  of  perjury  by  a  person  with 
authority  to  bind  the  purchaser.  A 
certificate  provided  under  paragraph 
(d)(2)  or  (d)(5)  of  this  section  may  apply 
to  a  single  purchase  or  to  multiple 
purchases  and  need  not  specify  an 
expiration  date.  A  certificate  provided 
under  paragraph  (d)(3)  or  (d)(4)  of  this 
section  may  apply  to  a  single  purchase 
or  multiple  purchases,  and  will  expire 
as  of  December  31, 1993,  unless  an 
earlier  expiration  date  is  specified  in  the 
certificate.  A  new  certificate  must  be 
given  to  the  supplier  if  any  information 
on  the  current  certificate  changes.  The 
certificate  may  be  included  as  part  of 
any  business  records  normally  used  to 
document  a  sale. 

***** 

(4)  Certificate  relating  to  ODCs  used 
as  medical  sterilants — (i)  ODCs  that  will 
be  resold  for  use  by  the  second 
purchaser  as  medical  sterilants.  If  the 
purchaser  will  resell  the  ODCs  to  a 
second  purchaser  for  use  by  such 
second  purchaser  as  medical  sterilants, 
the  certificate  provided  by  the  purchaser 
must  be  in  substantially  the  following 
form: 


Certificate  of  Purchaser  of  Chemicals  That 
Will  Be  Resold  for  Use  by  the  Second 
Purchaser  as  Medical  Sterilants 

(To  support  tax-reduced  sales  under 
section  4682(g)(4)  of  the  Internal  Revenue 
Code.) 

Effective  date  - 

Expiration  date  - 

(not  alter  12/31/93) 

The  undersigned  purchaser  (Purchaser) 
certifies  the  following  under  penalties  of 
perjury: 

The  following  percentage  of  ozone- 
depleting  chemicals  purchased 
from _ 


(name  and  address  of  seller) 
will  be  resold  by  Purchaser  to  persons 
(Second  Purchasers)  that  certify  to  Purchaser 
that  they  are  purchasing  the  ozone-depleting 
chemicals  for  use  as  medical  sterilants  (as 
defined  in  §  52.4682-l(g)(3)  of  the 
Environmental  Tax  Regulations). 

Product  Percentage 

CFC-12  _ 

This  certificate  applies  to  (check  and 
complete  as  applicable): 

_ All  shipments  to  Purchaser  at  the 

following  location(s): 


_ All  shipments  to  Purchaser  under 

the  following  Purchaser  account  numbers): 


_ All  shipments  to  Purchaser  under 

the  following  purchase  order(s): 


_ One  or  more  shipments  to 

Purchaser  identified  as  follows: 


Purchaser  will  not  claim  a  credit  or  refund 
under  section  4682(g)(4)  of  the  Internal 
Revenue  Code  for  any  ozone-depleting 
chemicals  covered  by  this  certificate. 

Purchaser  understands  that  any  use  by 
Purchaser  of  the  ozone-depleting  chemicals 
to  which  this  certificate  applies  other  than 
for  the  purpose  set  forth  in  this  certificate 
may  result  in  the  withdrawal  by  the  Internal 
Revenue  Service  of  Purchaser’s  right  to 
provide  a  certificate. 

Purchaser  will  retain  the  business  records 
needed  to  document  the  sales  covered  by  this 
certificate  and  will  make  such  records 
available  for  inspection  by  Government 
officers.  Purchaser  also  will  retain  and  make 
available  for  inspection  by  Government 
officers  the  certificates  of  its  Second 
Purchasers. 

Purchaser  has  not  been  notified  by  the 
Internal  Revenue  Service  that  its  right  to 
provide  a  certificate  has  been  withdrawn.  In 
addition,  the  Internal  Revenue  Service  has 
not  notified  Purchaser  that  the  right  to 


provide  a  certificate  has  been  withdrawn 
from  any  Second  Purchaser  who  will 
purchase  ozone-depleting  chemical  to  which 
this  certificate  applies. 

Purchaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchaser 
and  all  parties  making  such  fraudulent  use  of 
this  certificate  to  a  fine  or  imprisonment,  or 
both,  together  with  the  costs  of  prosecution. 


Signature 


Printed  or  typed  name  of  person  signing 
Title  of  person  signing 


Name  of  purchaser 


Address 


Taxpayer  identifying  number 

(ii)  ODCs  that  will  be  used  by  the 
purchaser  as  medical  sterilants.  If  the 
purchase  will  use  the  ODCs  as  medical 
sterilants,  the  certificate  provided  by  the 
purchaser  must  be  in  substantially  the 
following  form: 

Certificate  of  Purchaser  of  Chemicals  That 
Will  Be  Used  by  the  Purchaser  as  Medical 
Sterilants 

(To  support  tax-reduced  sales  under  section 
4682(g)(4)  of  the  Internal  Revenue  Code.) 

Effective  date  - 

Expiration  date  - 

(not  after  12/31/93) 

The  undersigned  purchaser  (Purchase) 
certifies  the  following  under  penalties  of 
perjury: 

The  following  percentage  of  ozone-depleting 
chemicals  purchased  from  - 

(name  and  address  of  seller) 
will  be  used  by  Purchaser  as  medical 
sterilants  (as  defined  in  §52.4682-1  (g)(3)  of 
the  Environmental  Tax  Regulations). 

Product  Percentage 

CFC-12  _ 

This  certificate  applies  to  (check  and 
complete  as  applicable): 

_ All  shipments  to  Purchaser  at  the 

following  location(s): 


_ All  shipments  to  Purchaser  under 

the  following  Purchaser  account  number(s): 


_ All  shipments  to  Purchaser  under 

the  following  purchase  order(s): 


_ One  ore  more  shipments  to 

Purchaser  identified  as  follows: 

I  = 
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Purchaser  will  not  claim  a  credit  or  refund 
under  section  4632(g)(4)  of  the  Internal 
Revenue  Code  for  any  ozone-depleting 
chemicals  covered  by  this  certificate. 

Purchaser  understands  that  any  use  by 
Purchaser  of  the  ozone-depleting  chemicals 
to  which  this  certificate  applies  other  than  as 
medical  sterilants  may  result  in  the 
withdrawal  by  the  Internal  Revenue  Service 
of  Purchaser’s  right  to  provide  a  certificate. 

Purchaser  will  retain  the  business  records 
needed  to  document  the  use  as  medical 
sterilants  of  the  ozone-depleting  chemicals  to 
which  this  certificate  applies  and  will  make 
such  records  available  for  inspection  by 
Government  officers. 

Purchaser  has  not  been  notified  by  the 
Internal  Revenue  Service  that  its  right  to 
provide  a  certificate  has  been  withdrawn. 

Purchaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchaser 
and  all  parties  making  such  fraudulent  use  of 
this  certificate  to  a  fine  or  imprisonment,  or 
both,  together  with  the  costs  of  prosecution. 


Signature 

Printed  or  typed  name  of  person  signing 


Title  of  person  signing 
Name  of  purchaser 


Address 


Taxpayer  identifying  number 

(5)  Certificate  relating  to  ODCs  used 
as  propellants  in  metered-dose 
inhalers — (i)  ODCs  that  will  be  resold  for 
use  by  the  second  purchaser  as 
propellants  in  metered-dose  inhalers.  If 
the  purchaser  will  resell  the  ODCs  to  a 
second  purchaser  for  use  by  such 
second  purchaser  as  propellants  in 
metered-dose  inhalers,  the  certificate 
provided  by  the  purchaser  must  be  in 
substantially  the  following  form: 
Certificate  of  Purchaser  of  Chemicals  That 
Will  Be  Resold  for  Use  by  the  Second 
Purchaser  as  Propellants  in  Metered-dose 
Inhalers 

(To  support  tax-reduced  sales  under  section 
4682(g)(4)  of  the  Internal  Revenue  Code.) 

Date  - 

The  undersigned  purchaser  (Purchaser) 
certifies  the  following  under  penalties  of 
perjury: 

The  following  percentage  of  ozone-depleting 
chemicals  purchased  from  - 


(name  and  address  of  seller) 
will  be  resold  by  Purchaser  to  persons 
(Second  Purchasers)  that  certify  to  Purchaser 
that  they  are  purchasing  the  ozone-depleting 
chemicals  for  use  as  propellants  in  metered- 
dose  inhalers  (as  defined  in  §  52.4682-l(h)(3) 
of  the  Environmental  Tax  Regulations). 

Product  Percentage 

CFC-U  _ 

CPC-12  _ 

CFG-114  _ 


This  certificate  applies  to  (check  and 
complete  as  applicable): 

_ All  shipments  to  Purchaser  at  the 

following  location(s): 


_ All  shipments  to  Purchaser  under 

the  following  Purchaser  account  number(s): 


_ All  shipments  to  Purchaser  under 

the  following  purchase  orderfs): 


_ One  or  more  shipments  to 

Purchaser  identified  as  follows: 


Purchaser  will  not  claim  a  credit  or  refund 
under  section  4682(g)(4)  of  the  Internal 
Revenue  Code  for  any  ozone-depleting 
chemicals  covered  by  this  certificate. 

Purchaser  understands  that  any  use  by 
Purchaser  of  the  ozone-depleting  chemicals 
to  which  this  certificate  applies  other  than 
for  the  purpose  set  forth  in  this  certificate 
may  result  in  the  withdrawal  by  the  Internal 
Revenue  Service  of  Purchaser’s  right  to 
provide  a  certificate. 

Purchaser  will  retain  the  business  records 
needed  to  document  the  sales  covered  by  this 
certificate  and  will  make  such  records 
avaiiable  for  inspection  by  Government 
officers.  Purchaser  also  will  retain  and  make 
available  for  inspection  by  Government 
officers  the  certificates  of  its  Second 
Purchasers. 

Purchaser  has  not  been  notifie<fby  the 
Internal  Revenue  Service  that  its  right  to 
provide  a  certificate  has  been  withdrawn.  In 
addition,  the  Internal  Revenue  Service  has 
not  notified  Purchaser  that  the  right  to 
provide  a  certificate  has  been  withdrawn 
from  any  Second  Purchaser  who  will 
purchase  ozone-depleting  chemicals  to 
which  this  certificate  applies. 

Purchaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchaser 
and  all  parties  making  such  fraudulent  use  of 
this  certificate  to  a  fine  or  imprisonment,  or 
both,  together  with  the  costs  of  prosecution. 

Signature 

Printed  or  typed  name  of  person  signing 
Title  of  person  signing 
Name  of  purchaser 
Address 


Taxpayer  identifying  number 

(ii)  ODCs  that  will  be  used  by  the 
purchaser  as  propellants  in  metered- 
dose  inhalers.  If  the  purchaser  will  use 
the  ODCs  as  propellants  in  metered- 


dose  inhalers,  the  certificate  provided 
by  the  purchaser  must  be  in 
substantially  the  following  form: 
Certificate  of  Purchaser  of  Chemicals  That 
Will  Be  Used  by  the  Purchaser  as  Propellants 
in  Metered-dose  Inhalers 
(To  support  tax-reduced  sales  under  section 
4682(g)(4)  of  the  Internal  Revenue  Code.) 

Date - — 

The  undersigned  purchaser  (Purchaser) 
certifies  the  following  under  penalties  of 
perjury: 

The  following  percentage  of  ozone-depleting 
chemicals  purchased  from  - 


(name  and  address  of  seller) 

will  be  used  by  Purchaser  as  propellants  in 

metered-dose  inhalers  (as  defined  in 

§  52,4682-l(h)(3)  of  the  Environmental  Tax 

Regulations). 

Product  Percentage 

CFC-11  _ 

CFC-12  _ 

CFC-11 4  _ 

This  certificate  applies  to  (check  and 
complete  as  applicable): 

_ All  shipments  to  Purchaser  at  the 

following  location(s): 


_ All  shipments  to  Purchaser  under 

the  following  Purchaser  account  numbers): 


_ All  shipments  to  Purchaser  under 

the  following  purchase  order(s): 


_ One  or  more  shipments  to  Purchaser 

identified  as  follows: 


Purchaser  will  not  claim  a  credit  or  refund 
under  section  4682(g)  (4)  of  the  Internal 
Revenue  Code  for  any  ozone-depleting 
chemicals  covered  by  this  certificate. 

Purchaser  understands  that  any  use  by 
Purchaser  of  the  ozone-depleting  chemicals 
to  which  this  certificate  applies  other  than  as 
propellants  in  metered-dose  inhalers  may 
result  in  the  withdrawal  by  the  Internal 
Revenue  Service  of  Purchaser’s  right  to 
provide  a  certificate. 

Purchaser  will  retain  the  business  records 
needed  to  document  the  use  as  propellants  in 
metered-dose  inhalers  of  the  ozone-depleting 
chemicals  to  which  this  certificate  applies 
and  will  make  such  records  available  for  > 

inspection  by  Government  officers. 

Purchaser  has  not  been  notified  by  the 
Internal  Revenue  Service  that  its  right  to 
provide  a  certificate  has  been  withdrawn. 

Purchaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchaser 
and  all  parties  making  such  fraudulent  use  of 
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this  certificate  to  a  fine  or  imprisonment,  or 
both,  together  with  the  costs  of  prosecution. 

Signature 

Printed  or  typed  name  of  person  signing 
Title  of  person  signing 
Name  of  Purchaser 
Address 


Taxpayer  identifying  number 

Par.  6.  Section  52.4682-4  is  amended 
as  follows: 

1.  Paragraph  (b)(2)  is  amended  by 
removing  the  introductory  text. 

2.  Paragraph  (b)(2)(i)(B)(l)  is  amended 
by  revising  die  first  sentence. 

3.  Paragraphs  (b)(2)(vi)  through  (viii) 
are  added. 

4.  Paragraph  (d)(l)(i)  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph. 

5.  Paragraph  (d)(l)(iv)(A)(l)  is  revised. 

6.  Paragraph  (d)(4)  is  added. 

7.  Paragraph  (e)(4)(i)  is  revised. 

8.  Paragraph  (e)(5)  is  redesignated  as 
paragraph  (e)(6)  and  a  new  paragraph 
(e)(5)  is  added. 

9.  Newly  designated  paragraph  (e)(6) 
is  amended  by  revising  Example  5. 

10.  The  added  and  revised  provisions 
read  as  follows: 

§  52.4682-4  Floor  stocks  tax. 
***** 

(b).  *  * 

(2) *  *  * 

(i)  *  *  * 

*  *  * 

(1)  In  general.  In  the  case  of  the  floor 
stocks  tax  imposed  on  January  1  of  a 
calendar  year  after  1990,  the  tax  is  not 
imposed  on  an  ODC  that  has  been 
mixed  with  any  other  ingredients,  but 
only  if  it  is  established  that  such 
ingredients  contribute  to  the 
accomplishment  of  the  purpose  for 
which  the  mixture  will  be  used.  *  *  * 
***** 

(vi)  ODCs  to  be  exported — (A)  In 
general.  The  floor  stocks  tax  is  not 
imposed  on  any  ODC  that  was  sold  in 
a  qualifying  sale  for  export  (as  defined 
in  §  52.4632-5(d)(l)). 

(B)  ODCs  sold  before  January  1,  1993. 
An  ODC  that  was  sold  by  its 
manufacturer  or  importer  before  January 
1, 1993,  is  treated,  for  purposes  of  this 
paragraph  (b)(2)(vi),  as  an  ODC  that  was 
sold  in  a  qualifying  sale  for  export  for 
purposes  of  §  52.4682-5(d)(l)  if  the  ODC 
will  be  exported. 

(vii)  ODCs  used  as  propellants  in 
metered-dose  inhalers;  years  after 


1992 — (A)  In  general.  The  floor  stocks 
tax  is  not  imposed  on  January  1  of 
calendar  years  after  1992  on  any  ODC 
that  was  sold  in  a  qualifying  sale  for  use 
as  a  propellant  in  a  metered-dose 
inhaler  (as  defined  in  §52.4682-l(h)). 

(B)  ODCs  sold  before  January  1, 1993. 
An  ODC  that  was  sold  by  its 
manufacturer  or  importer  before  January 
1„  1993,  is  treated,  for  purposes  of  this 
paragraph  (b)(2)(vii),  as  an  ODC  that  was 
sold  in  a  qualifying  sale  for  purposes  of 
§  52.4682-1  (h)  if  the  ODC  will  be  used 
as  a  propellant  in  a  metered-dose 
inhaler  (within  the  meaning  of 
§  52.4682-l(h)). 

(viii)  ODCs  used  as  medical  sterilants; 
1993.  The  floor  stocks  tax  is  not 
imposed  in  1993  on  any  ODC  held  for 
use  as  a  medical  sterilant  (as  defined  in 
§  52.4682— 1(g)). 

***** 

(d)  *  *  * 

(U*  *  * 

(i)  *  *  *  The  amount  of  the  floor 
stocks  tax  imposed  on  the  ODCs 
contained  in  a  nonexempt  mixture  is 
computed  on  the  basis  of  the  weight  of 
the  ODCs  in  that  mixture. 
***** 

(iv)  *  *  * 

(A)  *  *  V 

(1)  The  tentative  tax  amount  is 
determined,  except  as  provided  in 
paragraph  (d)(2),  (3),  or  (4)  of  this 
section,  by  reference  to  the  rate  of  tax 
prescribed  in  section  4681(b)(1)(B)  and 
the  ozone-depletion  factors  prescribed 
in  section  4682(b). 
***** 

(4)  Methyl  chloroform;  1993.  In  the 
case  of  methyl  chloroform,  the  tentative 
tax  amount  is  determined  under  section 
4682(b)(5)  for  purposes  for  computing 
the  floor  stocks  tax  imposed  on  January 
1, 1993. 

(e)  *  *  * 

(4)  *  *  * 

(i)  At  least  400  pounds  of  ODCs  that 
are  not  described  in  paragraph  (d)(2)  or 
(d)(3)  of  this  section  and  are  otherwise 
subject  to  tax; 

***** 

(5)  Calendar  years  after  1994.  In  the 
case  of  the  floor  stocks  tax  imposed  on 
January  1  of  1995  and  each  following 
calendar  year,  a  person  is  liable  for  the 
tax  only  if,  on  such  date,  the  person 
holds — 

(i)  At  least  400  pounds  of  ODCs  that 
are  not  described  in  paragraph  (d)(3)  or 
(d)(4)  of  this  section  and  are  otherwise 
subject  to  tax; 

(ii)  At  least  50  pounds  ODCs  that  are 
described  in  paragraph  (d)(3)  of  this 
section  and  are  otherwise  subject  to  tax; 
or 

(iii)  At  least  1000  pounds  of  ODCs 
that  are  described  in  paragraph  (d)(4)  of 


this  section  and  are  otherwise  subject  to 
tax. 

(6)  *  •  • 

Example  5.  (a)  On  January  1, 1994,  D  holds 
for  sale  300  pounds  of  CFG-113  (an  ODC  not 
described  in  paragraph  (d)(2)  or  (d)(3)  of  this 
section)  and  25  pounds  of  Halon-1301  (an 
ODC  described  in  paragraph  (d)(3)  of  this 
section).  D  is  liable  for  the  floor  stocks  tax 
imposed  on  January  1, 1994,  because  25 
pounds  of  Halon-1301  exceeds  the  de 
minimis  amount  specified  in  paragraph 
(e)(4)(iii)  of  this  section.  The  300  pounds  of 
CFC-113  is  less  than  the  amount  specified  in 
paragraph  (e)(4)(i)  of  this  section. 

Neverthless,  tax  is  imposed  on  both  the  25 
pounds  of  Halon-1301  and  the  300  pounds  of 
CFC-113. 

(b)  The  amount  of  the  floor  stock  tax  is 
determined  separately  for  the  300  pounds  of 
CFC-113  and  the  25  pounds  of  Halon-1301 
and  is  equal  to  the  difference  between  the 
tentative  tax  amount  and  the  amount  of  tax 
previously  imposed  on  those  ODCs.  For 
Halon-1301,  for  example,  the  tax  is 
determined  as  follows.  The  tentative  tax 
amount  is  SI, 087.50  ($4.35  (the  base  tax 
amount  of  1994)  x  10  (the  ozone-depletion 
factor  for  Halon-1301)  x  25  (the  number  of 
pounds  held)).  The  tax  previously  imposed 
on  the  Halon-1301  is  $6.28  ($3.35  (the  base 
tax  amount  in  1993)  x  10  (the  ozone- 
depletion  factor  for  Halon-1301)  x  0.75 
percent  (the  applicable  percentage 
determined  under  section  4682(g)(2)(A))  x  25 
(the  number  of  pounds  held)).  Thus,  the  floor 
stocks  tax  imposed  on  the  25  pounds  of 
Halon-1301  in  1994  is  $1,081.22,  the 
difference  between  $1,087.50  (the  tentative 
tax  amount)  and  $6.28  (the  tax  previously 
imposed). 

***** 

Par.  7.  Section  52.4682-5  is  added  to 
read  as  follows: 

§52.4882-5  Exports. 

(a)  Overview.  This  section  provides 
rules  relating  to  the  tax  imposed  under 
section  4681  on  ozone-depleting 
chemicals  (ODCs)  that  are  exported.  In 
general,  tax  is  not  imposed  on  ODCs 
that  a  manufacturer  or  importer  sells  for 
export,  or  for  resale  by  the  purchaser  to 
a  second  purchaser  for  export,  if  the 
procedural  requirements  set  forth  in¬ 
paragraph  (d)  of  this  section  are  met. 

The  tax  benefit  of  this  exemption  is 
limited,  however,  to  the  manufacturer’s 
or  importer’s  exemption  amount.  Thus, 
if  the  tax  that  would  otherwise  be 
imposed  under  section  4681  on  ODCs 
that  a  manufacturer  or  importer  sells  for 
export  exceeds  that  exemption  amount, 
a  tax  equal  to  the  excess  is  imposed  on 
the  ODCs.  The  exemption  amount, 
which  is  determined  separately  for  post- 
1989  ODCs  and  post-1990  ODCs,  is 
calculated  for  each  calendar  year  in 
accordance  with  the  rules  of  paragraph 
(c)  of  this  section.  This  section  also 
provides  rules  under  which  a  tax 
imposed  under  section  4681  on 
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exported  ODCs  may  be  credited  or 
refunded,  subject  to  the  same  limit  on 
tax  benefits,  if  the  procedural 
requirements  set  forth  in  paragraph  (f)  of 
this  section  are  met.  See  §  52.4681-l(c) 
for  definitions  relating  to  the  tax  on 
ODCs. 

(b)  Exemption  or  partial  exemption 
from  tax — (1)  In  general.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  no  tax  is  imposed  on  an  ODC 
if  the  manufacturer  or  importer  of  the 
ODC  sells  the  ODC  in  a  qualifying  sale 
for  export  (within  the  meaning  of 
paragraph  (d)(1)  of  this  section). 

(2)  Tax  imposed  if  exemption  amount 
exceeded — (i)  Post-1989  ODCs.  The  tax 
imposed  on  post-1989  ODCs  that  a 
manufacturer  or  importer  sells  in 
qualifying  sales  for  export  during  a 
calendar  year  is  equal  to  the  excess  (if 
any)  of— 

(A)  The  tax  that  would  be  imposed  on 
the  ODCs  but  for  section  4682(d)(3)  and 
this  section;  over 

(B)  The  post-1989  ODC  exemption 
amount  for  the  calendar  year 
determined  under  paragraph  (c)(1)  of 
this  section. 

(ii)  Post-1990  ODCs.  The  tax  imposed 
on  post- 1990  ODCs  that  a  manufacturer 
or  importer  sells  in  qualifying  sales  for 
export  during  a  calendar  year  is  equal  to 
the  excess  (if  any)  of— 

(A)  The  tax  that  would  be  imposed  on 
the  ODCs  but  for  section  4682(d)(3)  and 
this  section;  over 

(B)  The  post-1990  ODC  exemption 
amount  for  the  calendar  year 
determined  under  paragraph  (c)(2)  of 
this  section. 

(iii)  Allocation  of  tax — (A)  Post-1989 
ODCs.  The  tax  (if  any)  determined 
under  paragraph  (b)(2)(i)  of  this  section 
may  be  allocated  among  the  post-1989 
ODCs  on  which  it  is  imposed  in  any 
manner,  provided  that  the  amount 
allocated  to  any  post-1989  ODC  does  not 
exceed  the  tax  that  would  be  imposed 
on  such  ODC  but  for  section  4682(d)(3) 
and  this  section. 

(B)  Post-1990  ODCs.  The  tax  (if  any) 
determined  under  paragraph  (b)(2)(ii)  of 
this  section  may  be  allocated  among  the 
post-1990  ODCs  on  which  it  is  imposed 
in  any  manner,  provided  that  the 
amount  allocated  to  any  post-1990  ODC 
does  not  exceed  the  tax  that  would  be 
imposed  on  such  ODC  but  for  section 
4682(d)(3)  and  this  section. 

(3)  Mixtures.  If  a  manufacturer  or 
importer  sells  a  mixture  containing 
ODCs,  this  section  applies  to  the  ODCs 
contained  in  the  mixture.  For  this 
purpose,  a  mixture  cannot  be 
represented  by  a  chemical  formula,  and 
an  ODC  is  contained  in  a  mixture  only 
if  the  chemical  identity  of  the  ODC  is 
not  changed. 


(c)  Exemption  amount — (1)  Post-1989 
ODC  exemption  amount.  A 
manufacturer’s  or  importer’s  post-1989 
ODC  exemption  amount  for  a  calendar 
year  is  the  sum  of  the  following 
amounts — 

(1)  The  1986  export  percentage  of  the 
aggregate  tax  that  would  (but  for  section 
4682(d)(3),  section  4682(g),  and  this 
section)  be  imposed  under  section  4681 
on  the  maximum  quantity,  determined 
without  regard  to  additional  production 
allowances,  of  post-1989  ODCs  that  the 
person  is  permitted  to  manufacture 
during  the  calendar  year  under  rules 
prescribed  by  the  Environmental 
Protection  Agency; 

(ii)  The  aggregate  tax  that  would  (but 
for  section  4682(d)(3),  section  4682(g), 
and  this  section)  be  imposed  under 
section  4681  on  post-1989  ODCs  that  the 
person  manufactures  during  the 
calendar  year  under  any  additional 
production  allowance  granted  by  the 
Environmental  Protection  Agency;  and 

(iii)  The  aggregate  tax  that  would  (but 
for  section  4682(d)(3),  section  4682(g), 
and  this  section)  be  imposed  under 
section  4681  on  post-1989  ODCs 
imported  by  the  person  during  the 
calendar  year. 

(2)  Post-1990  ODC  exemption 
amount.  A  manufacturer’s  or  importer’s 
post-1990  ODC  exemption  amount  for  a 
calendar  year  is  the  sum  of  the 
following  amounts — 

(i)  The  1989  export  percentage  of  the 
aggregate  tax  that  would  (but  for  section 
4682(d)(3),  section  4682(g),  and  this 
section)  be  imposed  under  section  4681 
on  the  maximum  quantity,  determined 
without  regard  to  additional  production 
allowances,  of  post-1990  ODC’s  the 
person  is  permitted  to  manufacture 
during  the  calendar  year  under  rules 
prescribed  by  the  Environmental 
Protection  Agency; 

(ii)  The  aggregate  tax  that  would  (but 
for  section  4682(d)(3),  section  4682(g), 
and  this  section)  be  imposed  under 
section  4681  on  post-1990  ODCs  that  the 
person  manufactures  during  the 
calendar  year  under  any  additional 
production  allowance  granted  by  the 
Environmental  Protection  Agency;  and 

(iii)  The  aggregate  tax  that  would  (but 
for  section  4682(d)(3),  section  4682(g), 
and  this  section)  be  imposed  under 
section  4681  on  post-1990  ODCs 
imported  by  the  person  during  the 
calendar  year. 

(3)  Definitions — (i)  1986  export 
percentage.  See  section  4682(d)(3)(B)(ii) 
for  the  meaning  of  the  term  1 986  export 
percentage. 

(ii)  1 989  export  percentage.  See 
section  4682(d)(3)(C)  for  the  meaning  of 
the  term  1989  export  percentage. 


(d)  Procedural  requirements  relating 
to  tax-free  sales  for  export — (1) 
Qualifying  sales — (i)  In  general.  A  sale 
of  ODCs  is  a  qualifying  sale  for  export 
if — 

(A)  The  seller  is  the  manufacturer  or 
importer  of  the  ODCs  and  the  purchaser 
is  a  purchaser  for  export  or  for  resale  to 
a  second  purchaser  for  export; 

(B)  At  the  time  of  the  sale,  the  seller 
and  the  purchaser  are  registered  with 
the  Internal  Revenue  Service;  and 

(C)  At  the  time  of  the  sale,  the  seller — 

(1)  Has  an  unexpired  certificate  in 
substantially  the  form  set  forth  in 
paragraph  (d)(3)(ii)  of  this  section  from 
the  purchaser;  and 

(2)  Relies  on  the  certificate  in  good 
faith. 

(ii)  Qualifying  resale.  A  sale  of  ODCs 
is  a  qualifying  resale  for  export  if — 

(A)  The  seller  acquired  tne  ODCs  in 
a  qualifying  sale  for  export  and  the 
purchaser  is  a  second  purchaser  for 
export; 

(B)  At  the  time  of  the  sale,  the  seller 
and  the  purchaser  are  registered  with 
the  Internal  Revenue  Service;  and 

(C)  At  the  time  of  the  sale,  the  seller — 

(1)  Has  an  unexpired  certificate  in 
substantially  the  form  set  forth  in 
paragraph  (d)(3)(ii)(A)  of  this  section 
from  the  purchaser  of  the  ODCs;  and 

(2)  Relies  on  the  certificate  in  good 
faith. 

(iii)  Special  rule  relating  to  sales 
made  before  July  1, 1993.  If  a  sale  for 
export  made  before  July  1, 1993, 
satisfies  all  the  requirements  of 
paragraph  (d)(l)(i)  or  (ii)  of  this  section 
other  than  those  relating  to  registration, 
the  sale  will  be  treated  as  a  qualifying 
sale  (or  resale)  for  export.  Thus,  a  sale 
made  before  July  1, 1993,  may  be  a 
qualifying  sale  (or  resale)  even  if  the 
parties  to  the  sale  are  not  registered  and 
the  required  certificate  does  not  contain 
statements  regarding  registration. 

(2)  Good  faith  reliance.  The 
requirements  of  paragraph  (d)(1)  of  this 
section  are  not  satisfied  with  respect  to 
a  sale  of  ODCs  and  the  sale  is  not  a 
qualifying  sale  (or  resale)  if,  at  the  time 
of  the  sale — 

(i)  The  seller  has  reason  to  believe 
that  the  ODCs  are  not  purchased  for 
export;  or 

(ii)  The  Internal  Revenue  Service  has 
notified  the  seller  that  the  purchaser’s 
registration  has  been  revoked  or 
suspended. 

(3)  Certificate — (i)  In  general.  The 
certificate  required  under  paragraph 
(d)(1)  of  this  section  consists  of  a 
statement  executed  and  signed  under 
penalties  of  perjury  by  a  person  with 
authority  to  bind  the  purchaser,  in 
substantially  the  same  form  as  the 
model  certificate  provided  in  paragraph 
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(d)(3)(ii)  of  this  section,  and  containing 
all  information  necessary  to  complete 
such  model  certificate.  A  new  certificate 
must  be  given  if  any  information  in  the 
current  certificate  changes.  The 
certificate  may  be  included  as  part  of 
any  business  records  normally  used  to 
document  a  sale.  The  certificate  expires 
on  the  earliest  of  the  following  dates — 

(A)  The  date  one  year  after  the 
effective  date  of  the  certificate; 

(B)  The  date  the  purchaser  provides  a 
new  certificate  to  the  seller;  or 

(C)  The  date  the  seller  is  notified  by 
the  Internal  Revenue  Service  or  the 
purchaser  that  the  purchaser’s 
registration  has  been  revoked  or 
suspended. 

(ii)  Model  certificates — (A)  ODCs  sold 
for  export  by  the  purchaser.  If  the 
purchaser  will  export  the  ODCs,  the 
certificate  must  be  in  substantially  the 
following  form: 

Certificate  of  Purchaser  of  Chemicals  for 
Export  by  the  Purchaser 
(To  support  tax-free  sales  under  section 
4682(d)(3)  of  the  Internal  Revenue  Code.) 

Effective  Date  - 

Expiration  Date  - 

(not  more  than  one  year  after  effective  date) 

The  undersigned  purchaser  (Purchaser) 
certifies  the  following  under  penalties  of 
perjury: 

Purchaser  is  registered  with  the  Internal 
Revenue  Service  as  a  purchaser  of  ozone- 
depleting  chemicals  for  export  under 
registration  number 

_ .  Purchaser’s 

registration  has  not  been  suspended  or 
revoked  by  the  Internal  Revenue  Service. 

The  following  percentage  of  ozone- 
depleting  chemicals  purchased  from: 


Name  of  seller 


Address  of  seller 


_ AM  shipments  to  Purchaser  under 

the  following  Purchaser  account  numbeifsk 


_ All  shipments  to  Purchaser  under 

the  following  purchase  orderfs): 


_ One  or  more  shipments  to 

Purchaser  identified  as  follows: 


Purchaser  understands  that  Purchaser  will 
be  liable  for  tax  imposed  under  section  4681 
if  Purchaser  does  not  export  the  ODCs  to 
which  this  certificate  applies. 

Purchaser  understands  that  say  use  of  the 
ODCs  to  which  this  certificate  applies  other 
than  for  export  may  result  in  the  revocation 
of  Purchaser’s  registration. 

Purchaser  will  retain  the  business  records 
needed  to  document  the  export  of  the  ozone- 
depleting  chemicals  to  which  this  certificate 
applies  and  will  make  such  records  available 
for  inspection  by  Government  officers. 

Purchaser  has  not  been  notified  by  the 
Internal  Revenue  Service  that  its  registration 
has  been  revoked  or  suspended. 

Purchaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchaser 
and  all  parties  making  such  fraudulent  use  of 
this  certificate  to  a  fine  or  imprisonment,  or 
both,  together  with  the  costs  of  prosecution. 


Signature 


Printed  or  typed  name  of  person  signing 


Title  of  person  signing 


Name  of  Purchaser 


Address 


registration  number 

_ .  Purchaser's 

registration  has  not  been  suspended  or 
revoked  by  the  Internal  Revenue  Service. 

The  following  percentage  of  ozone- 
depleting  chemicals  purchased  from: 


Name  of  seller 


Address  of  seller 


Taxpayer  identifying  number  of  seller  will 
be  resold  by  Purchaser  to  persons  (Second 
Purchasers)  that  certify  to  Purchaser  that  they 
are  (1)  registered  with  the  Internal  Revenue 
Service  as  purchasers  of  ozone-depleting 
chemicals  for  export  and  (2)  purchasing  the 
ozone-depleting  chemicals  for  export. 


Product 

Percentage 

CPC-11 . . . . 

CFC-12  . 

CFC-113 . — . - 

CFC-114 . 

rpr—ii*  . 

Halon-1211  . . 

Halor>-1301  . 

Ha  Ion-2402  . 

Cartxjn  tetrachloride  . 

Other  ( specify } 

This  certificate  applies  to  (check  and 
complete  as  applicable): 

_ All  shipments  to  Purchaser  at  the 

following  focationfsk 


_ All  shipments  to  Purchaser  under 

the  following  Purchaser  account  cumber(s): 


_ shipments  to  Purchaser  under 

the  following  Purchaser  account  number(s): 


Taxpayer  identifying  number  of  seller  are 
purchased  for  export  by  Purchaser. 


Product 

Percentage 

CFC-11 . . . . . 

CFC-12 . . 

CFC-113 . . 

CFC-114 . „ . 

CFG-115  . 

Haton-1211 _ 

Halorv-1301  .  ~  ... 

Halon-2402  . _ . . . . 

Cartx>n  tetrachloride - - 

Methyl  chloroform  . . . 

Other  (specify) 

This  certificate  applies  to  (check  and 
complete  as  applicable): 


_ All  shipments  to  Purchaser  at  the 

following  location(s): 


Taxpayer  Identifying  Number 

(B)  ODCs  sold  by  the  purchaser  for 
resale  for  export  by  the  second 
purchaser.  If  the  purchaser  will  resell 
the  ODCs  to  a  second  purchaser  for 
export  by  the  second  purchaser,  the 
certificate  must  be  in  substantially  the 
following  form: 

Certificate  of  Purchaser  of  Chemicals  for 
Resale  for  Export  by  the  Second  Purchaser 

(To  support  tax-free  sales  under  section 
4682(d)(3)  of  the  Internal  Revenue  Code.) 

Effective  Date  - 

Expiration  Date  - 

(not  more  than  one  year  after  effective  date) 

The  undersigned  purchaser  (Purchaser) 
certifies  the  following  under  penalties  of 
perjury: 

Purchaser  is  registered  with  the  Internal 
Revenue  Service  as  a  purchaser  of  ozone- 
depleting  chemicals  for  export  under 


_ One  or  more  shipments  to 

Purchaser  identified  as  follows: 


Purchaser  understands  that  Purchaser  will 
be  liable  for  tax  imposed  under  section  4681 
if  Purchaser  does  not  resell  the  ODCs  to 
which  this  certificate  applies  to  a  Second 
Purchaser  for  export  and  does  not,  itself, 
export  those  ODCs. 

Purchaser  understands  that  any  use  of  the 
ODCs  to  which  this  certificate  applies  other 
than  for  resale  to  Second  Purchasers  for 
export  may  result  in  the  revocation  of 
Purchaser’s  registration. 

Purchaser  will  retain  the  business  records 
needed  to  document  the  sales  to  Second 
Purchasers  for  export  covered  by  this 
certificate  and  will  make  such  records 
available  for  inspection  by  Government 
officers.  Purchaser  also  will  retain  and  make 
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available  for  inspection  by  Government 
officers  the  certificates  of  its  Second 
Purchasers. 

Purchaser  has  not  been  notified  by  the 
Internal  Revenue  Service  that  its  registration 
has  been  revoked  or  suspended.  In  addition, 
the  Internal  Revenue  Service  has  not  notified 
Purchaser  of  the  revocation  or  suspension  of 
the  registration  of  any  Second  Purchaser  who 
will  purchase  ozone-depleting  chemicals  to 
which  this  certificate  applies. 

Purchaser  understands  that  the  fraudulent 
use  of  this  certificate  may  subject  Purchaser 
and  all  parties  making  such  fraudulent  use  of 
this  certificate  to  a  fine  or  imprisonment,  or 
both,  together  with  the  costs  of  prosecution. 


Signature 


Printed  or  typed  name  of  person  signing 


Title  of  person  signing 


Name  of  Purchaser 


Address 


Taxpayer  Identifying  Number 

(iii)  Use  of  Form  637  as  a  certificate 
prohibited.  A  Form  637,  Certificate  of 
Registry,  issued  by  the  Internal  Revenue 
Service  is  not  a  certificate  described  in 
paragraph  (d)(3)(ii)  of  this  section. 

(4)  Documentation  of  export.  To 
document  the  exportation  of  any  ODCs, 
a  person  must  have  the  evidence 
required  by  the  Environmental 
Protection  Agency  as  proof  that  the 
ODCs  were  exported. 

(e)  Purchaser  liable  for  tax — (1) 
Purchaser  in  qualifying  sale.  The 
purchaser  of  ODCs  in  a  qualifying  sale 
for  export  is  treated  as  the  manufacturer 
of  the  ODC  and  is  liable  for  any  tax 
imposed  under  section  4681 
(determined  without  regard  to 
exemptions  for  qualifying  sales  under 
this  section  or  §  52.4682-1)  when  it  sells 
or  uses  the  ODCs  if  that  purchaser  does 
not — 

(1)  Export  the  ODCs  or  does  not 
document  the  exportation  of  the  ODCs  . 
in  accordance  with  paragraph  (d)(4)  of 
this  section;  or 

(ii)  Sell  the  ODCs  in  a  qualifying 
resale  for  export. 

(2)  Purchaser  in  qualifying  resale.  The 
purchaser  of  ODCs  in  a  qualifying  resale 
for  export  is  treated  as  the  manufacturer 
of  the  ODC  and  is  liable  for  any  tax 
imposed  under  section  4681 
(determined  without  regard  to 
exemptions  for  qualifying  sales  under 
this  section  or  §  52.4682-1)  when  it  sells 
or  uses  the  ODCs  if  that  purchaser  does 
not  export  the  ODCs  or  does  not 
document  the  exportation  of  the  ODCs 


in  accordance  with  paragraph  (d)(4)  of 
this  section. 

(f)  Credit  or  refund — (1)  In  general. 
Except  as  provided  in  paragraph  (f)(2)  of 
this  section,  a  manufacturer  or  importer 
that  meets  the  conditions  of  paragraph 
(f)(3)  of  this  section  is  allowed  a  credit 
or  refund  (without  interest)  of  the  tax  it 
paid  to  the  government  under  section 
4681  on  ODCs  that  are  exported. 

Persons  other  than  manufacturers  and 
importers  of  ODCs  cannot  file  claims  for 
credit  or  refund  of  tax  imposed  under 
section  4681  on  ODCs  that  are  exported. 

(2)  Limitation.  For  any  calendar  year, 
the  amount  of  credits  or  refunds  under 
this  paragraph  (f)  of  tax  paid  on  post- 
1989  ODCs  and  of  tax  paid  on  post-1990 
ODCs  is  limited  to  the  amount  (if  any) 
by  which  the  exemption  amount 
applicable  to  the  class  (i.e.,  post-1989  or 
post-1990)  of  ODCs  exceeds  the  tax 
benefit  provided  to  such  class  of  ODCs 
under  paragraph  (b)  of  this  section. 

(3)  Conditions  to  allowance  of  credit 
or  refund.  The  conditions  of  this 
paragraph  are  met  if  the  manufacturer  or 
importer — 

(i)  Documents  the  exportation  of  the 
ODCs  in  accordance  with  paragraph 
(d)(4)  of  this  section;  and 

(ii)  Establishes  that  it  has — 

(A)  Repaid  or  agreed  to  repey  the 
amount  of  the  tax  to  the  person  that 
exported  the  ODC;  or 

(B)  Obtained  the  written  consent  of 
the  exporter  to  the  allowance  of  the 
credit  or  the  making  of  the  refund. 

(4)  Procedural  rules.  See  section  6402 
and  the  regulations  thereunder  for 
procedural  rules  relating  to  filing  a 
claim  for  credit  or  refund  of  tax. 

(g)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples.  In  each  example, 
the  sales  are  qualifying  sales  for  export 
(within  the  meaning  of  paragraph  (d)(1) 
of  this  section),  all  registration, 
certification,  and  documentation 
requirements  of  this  section  are  met, 
and  the  ODCs  sold  for  export  are 
exported. 

Example  1.  (i)  Facts.  D,  a  corporation, 
manufactures  CFC-11,  a  post-1989  ODC,  and 
does  not  manufacture  or  import  any  other 
ODCs.  In  1993,  D  manufactures  100,000 
pounds  of  CFC-11,  the  maximum  quantity  D 
is  allowed  to  manufacture  in  1993  under  EPA 
regulations.  D  has  no  additional  production 
allowance  from  EPA  for  1993.  In  1993,  the 
tax  on  CFC-11  is  $3.35  per  pound.  D’s  1986 
export  percentage  for  post-1989  ODCs  is 
50%.  In  1993,  D  sells  80,000  pounds  of  CFC- 
11  in  qualifying  sales  for  export.  The 
remainder  of  D’s  production  is  not  exported. 

(ii)  Components  of  limit  on  tax  benefit 
Under  paragraph  (c)(1)  of  this  section,  D’s 
exemption  amount  of  1993  is  equal  to  the 
sum  of — 

(A)  D’s  1986  export  percentage  multiplied 
by  the  aggregate  tax  that  would  (but  for 


section  4682(d)(3),  section  4682(g),  and 
§  52.4682-5)  be  imposed  under  section  4681 
on  the  maximum  quantity  of  post-1989  ODCs 
D  is  permitted  to  manufacture  during  1993: 

(B)  The  aggregate  tax  that  would  (but  for 
section  4682(d)(3),  section  4682(g),  and 

§  52.4682-5)  be  imposed  under  section  4681 
on  post-1989  ODCs  that  D  manufactures 
during  1993  under  an  additional  production 
allowance;  and 

(C)  The  aggregate  tax  that  would  (but  for 
section  4682(d)(3),  section  4682(g),  and 

§  52.4682-5)  be  imposed  under  section  4681 
on  post-1989  ODCs  imported  by  D  during 
1993. 

(iii)  Limit  on  tax  benefit.  The  amounts 
described  in  paragraphs  (ii)  (B)  and  (C)  of  this 
Example  1  are  equal  to  zero.  Thus,  D’s  1993 
exemption  amount  is  $167,500  (50%  of 
$335,000  (the  tax  that  would  otherwise  be 
imposed  on  100,000  pounds  of  CFC-11  in 
1993)). 

(iv)  Application  of  limit  on  tax  benefit. 
Under  paragraph  (b)(2)  of  this  section,  the  tax 
imposed  on  the  CFC-11  D  sells  for  export  is 
equal  to  the  excess  of  the  tax  that  would  have 
been  imposed  on  those  ODCs  but  for  section 
4682(d)(3)  and  §  52.4682-5,  over  D’s  1993 
exemption  amount.  But  for  §  52.4682-5, 
$268,000  ($3.35x80,000)  of  tax  would  have 
been  imposed  on  the  CFC-11  sold  for  export. 
Thus,  $100,500  ($268,000— $167,500)  of  tax 
is  imposed  on  the  CFC-11  sold  for  export. 

Example  2.  (i)  Facts.  E,  a  corporation, 
manufactures  CFC-11,  a  post-1989  ODC,  and 
does  not  manufacture  or  import  any  other 
ODCs.  In  1993,  E  manufactures  100,000 
pounds  of  CFC-11 ,  the  maximum  quantity  E 
is  allowed  to  manufacture  in  1993  under  EPA 
regulations.  E  has  no  additional  production 
allowance  from  EPA  for  1993.  In  1993,  the 
tax  on  CFC-11  is  $3.35  per  pound.  E’s  1986 
export  percentage  for  post-19?9  ODCs  is 
50%.  In  1993,  E  sells  45,000  pounds  of  CFC- 
11  tax  free  in  qualifying  sales  for  export  and 
pays  tax  under  section  4681  on  an  additional 
35,000  pounds  of  exported  CFC-11.  The 
remainder  of  E’s  production  is  not  exported. 

(ii)  Limit  on  tax  benefit.  E’s  1993 
exemption  amount  is  $167,500,  (50%  of 
$335,000  (the  tax  that  would  otherwise  be 
imposed  on  100,000  pounds  of  CFC-11  in 
1993)).  The  credit  or  refund  allowed  to  E 
under  paragraph  (f)  of  this  section  is  limited 
under  paragraph  (f)(2)  of  this  section  to  the 
amount  by  which  E’s  1993  exemption 
amount  exceeds  E’s  1993  tax  benefit  under 
paragraph  (b)  of  this  section. 

(iii)  Application  of  limit  on  tax  benefit. 
Because  £  sold  45,000  pounds  of  CFC-11  tax 
free  in  qualifying  sales  for  export  in  1993,  E’s 
1993  tax  benefit  under  paragraph  (b)  of  this 
section  is  $150,750  ($3.35x45  000).  Thus,  the 
credit  or  refund  allowed  to  E  under 
paragraph  (f)  of  this  section  is  limited  to 
$16,750  ($167, 500-$1 50,750). 

(h)  Effective  date.  This  section  is 
effective  as  of  January  1, 1993. 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  93-814  Filed  1-14-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Part  2 
RIN:  1092-AA09 

Appearance  of  Department  of  the 
Interior  Employees  as  Witnesses,  and 
Production  of  Documents  for  Judicial 
or  Administrative  Proceedings 

AGENCY:  Department  of  the  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the 
Interior  is  proposing  to  amend  its 
regulations  applicable  to  requests  and 
demands  for  the  disclosure  of 
information,  through  production  of 
official  documents  or  employee 
testimony,  in  judicial  and 
administrative  proceedings  and  related 
matters.  The  amendment  was  necessary 
to  provide  more  guidance  to  outside 
parties  seeking  employee  testimony  and 
official  documents,  and  to  state  clearly 
the  Department’s  policy  in  this  area. 

The  amendment  requires  a  declaration, 
or,  if  not  possible,  a  detailed  statement 
to  be  filed  with  the  Solicitor  or  his 
designee  whenever  the  testimony, 
including  the  taking  of  affidavits,  of  a 
Department  employee  is  sought  or 
whenever  copies  of  official  documents 
are  sought.  Tne  amendment  prescribes 
what  the  statement  must  contain.  The 
amendment  also  specifies  the  criteria  to 
be  used  by  the  Solicitor  or  his  designee 
in  determining  whether  to  grant  the 
request  or  demand  for  testimony  or 
records.  These  changes  are  intended  to 
improve  the  procedures  for  dealing  with 
requests  and  demands  for  testimony  and 
documents  and  to  allow  for  consistent 
treatment  of  outside  parties  by  the 
Department. 

DATES:  Comments  must  be  received  by 
February  16, 1993. 

ADDRESSES:  Written  comments  should 
refer  to  docket  number  of  this  notice 
and  should  be  submitted  to  Robert  Moll, 
Assistant  Solicitor,  Division  of  General 
Law,  MS  6531,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW.f 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Moll,  Assistant  Solicitor, 
Division  of  General  Law,  Office  of  the 
Solicitor,  Department  of  the  Interior, 
1849  C  Street  NW.,  Washington,  DC 
20240.  (202)  208—4722. 

SUPPLEMENTARY  INFORMATION: 
Department  of  the  Interior  (Department) 
employees  frequently  are  requested  or 
subpoenaed  to  provide  testimony  or 
produce  documents  in  litigation  to 
which  the  Department  is  not  a  party. 
Current  Department  regulations  do  not 
state  with  specificity  when  Department 


employees  are  required  to  provide 
testimony  in  these  situations.  On 
occasion  this  has  resulted  in  giving 
testimony  that  diverts  employees  from 
performing  their  duties  and  has  created 
the  appearance  that  the  Department  is 
an  advocate  for  one  party  or  the  other 
in  private  litigation.  This  amendment  is 
intended  to  address  this  problem  by 
prohibiting  both  voluntary  appearances 
and  compliance  with  subpoenas  except 
where  clearly  in  the  interest  of  the 
Department,  the  United  States,  or 
justice. 

The  current  regulations  provide  that 
Department  employees  shall  not  testify 
or  disclose  official  records  without  the 
prior  authorization  of  the  bureau  head. 
These  regulations  are  now  being 
amended  to  provide  additional 
guidelines  regarding  the  prior 
authorization,  and  rests  with  the 
Solicitor  or  his  designee  the  final 
authority  to  authorize  an  employee  to 
testify.  This  is  appropriate  because  the 
Solicitor  is  entrusted  with  the 
responsibility  of  providing  legal  advice 
to  the  Secretary  for  the  Department. 

This  responsibility  includes  ensuring 
that  the  Department’s  employees  and 
the  Department's  documents  are  used 
properly  in  litigation  only  in 
furtherance  of  an  official  government 
purpose.  Further,  the  Solicitor  is  in  the 
unique  position  to  oversee  all  the 
bureaus’  employees’  involvement  in 
litigation  and  provide  consistent 
decision-making. 

The  amendment  sets  forth  uniform 
and  expeditious  procedures  for 
obtaining  the  prescribed  authorization. 
The  amendment  specifically  lists  the 
policy  behind  these  regulations,  the 
required  details  needed  to  be  set  out  in 
the  statement  requesting  testimony  of  an 
employee  or  the  production  of 
documents,  and  the  criteria  that  will  be 
used  to  make  the  decision  to  grant  or 
denv  authorization. 

Tne  amendment  applies  only  to 
testimony  or  documents  related  to  an 
employee’s  official  duties.  Specifically 
excluded  from  this  amendment  are 
situations  whore  an  employee  is  to 
testify  on  matters  not  related  to  his  or 
her  employment  (i.e.  divorce,  custody 
matters,  personal  litigation).  Further,  the 
amendment  does  not  apply  to 

"rfis^rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  is  not  required.  However,  the 
policy  of  the  Department  of  the  Interior 
is,  whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 


comments  regarding  the  proposed  rule 
to  the  location  identified  in  the 
Addresses  section  of  this  Preamble. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  of  February  1, 1981,  the 
Department  of  the  Interior  has 
determined  that  this  proposed  rule  is 
not  a  major  rule.  The  amendment  sets 
forth:  1.  Uniform  and  expeditious 
procedures  fear  obtaining  authorization 
for  Departmental  testimony  and  the 
production  of  documents  in  litigation  to 
which  the  Department  is  not  a  party: 
and  2.  underlying  policy  considerations. 
This  procedural  amendment  clearly  will 
not  result  in: 

(A)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(B)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

(C)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  cur  on  the 
ability  of  the  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

Under  this  amendment  the 
procedures  for  obtaining  authorization 
for  Departmental  testimony  and 
documents  in  litigation  to  which  the 
Department  is  not  a  party  are  uniform 
and  clearly  set  forth.  The  current 
regulations  require  Departmental 
approval  for  testimony  or  document 
production.  Therefore,  to  the  extent  that 
small  entities  may  want  to  obtain 
testimony  or  documents,  any  effect  of 
this  amendment  will  not  be  significant. 
The  Department  of  the  Interior  certifies 
that  this  document  will  not  have  • 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act — This  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq. 

National  Environmental  Policy  Act — 
This  regulation  is  of  an  administrative, 
legal  and  procedural  nature  and 
therefore  is  categorically  excluded  from 
the  requirements  of  the  National 
Environmental  Policy  Act  518  DM  2 
Appendix  1.10. 

Takings  Implications  Assessment — 
This  role  is  not  a  policy  that  has  takings 
implications  under  Executive  Order 
12630. 
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E.O.  12778 

The  Department  certifies  that  it  has 
reviewed  these  regulations  in  light  of 
E.O.  12778  and  concluded  that  they 
meet  the  applicable  standard  provided 
in  subsection  (2)(b)(2). 

Drafting  Information 

The  authors  of  this  document  are 
Robert  H.  Moll,  Assistant  Solicitor,  and 
Peg  Romanik,  Attorney-Advisor,  Branch 
of  Administrative  Law  and  General 
Legal  Services,  Division  of  General  Law, 
Office  of  the  Solicitor,  li.S.  Department 
of  the  Interior,  1849  C  Street  NW., 
Washington,  DC  20240. 

List  of  Subjects  in  43  CFR  Part  2 

Administrative  practice  and 
procedure,  records  and  testimony. 

For  the  reasons  set  out  in  the 
Preamble,  Title  43,  Part  2,  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552  and  552 A;  31 
U.S.C.  9701;  and  43  U.S.C.  1460. 

2.  Subpart  E  to  part  2  is  revised  to 
read  as  follows: 

Subpart  E— Testimony  of  Employees  and 
Production  of  Records 

Sec. 

2.80  Scope  and  Purpose. 

2.81  Department  Policy. 

2.82  General  Rule. 

2.83  Requests  and  subpoenas  for 
Testimony  or  Documents. 

2.84  Department  Employees  as  Expert 
Witnesses. 

2.85  Legal  Proceedings  between  Private 
Litigants. 

2.86  Procedures  When  a  Department 
Employee  Receives  a  Subpoena. 

Subpart  E— Testimony  of  Employees 
and  Production  of  Records 

§  2.80  Scope  and  Purpose. 

(a)  This  subpart  sets  forth  procedures 
to  be  followed  when  a  Department  of 
the  Interior  employee,  including  a 
contract  employee  or  a  special 
government  employee,  is  requested  or 
subpoenaed  to  provide  testimony  or 
depositions  or  affidavits  concerning 
information  acquired  in  the  course  of 
performing  official  duties  or  because  of 
the  employee’s  official  status.  These 
procedures  also  apply  to  subpoenas 
duces  tecum  for  any  document  in  the 
possession  of  the  Department  of  the 
Interior  and  to  requests  for  certification 
of  copies  of  documents. 


(b)  This  subpart  applies  to:  (1)  All 
state  court  proceedings  (including  grand 
jury  proceedings)  and  all  state  and  local 
legislative  and  administrative 
proceedings;  and 

(2)  All  federal  proceedings  (including 
administrative  proceedings),  not 
excluded  in  paragraph  (c)  of  this 
section. 

(c)  This  subpart  does  not  apply  to:  (1) 
Legal  proceedings  in  which  the 
Department  of  the  Interior  is  a  party  or 
is  representing  a  party; 

(2)  Federal  criminal  cases; 

(3)  Congressional  requests  or 
subpoenas  for  testimony  or  documents; 
and 

(4)  Legal  proceedings  in  which  a 
Department  employee  is  to  testify,  while 
on  leave  status,  as  to  facts  or  events  that 
are  in  no  way  related  to  the  official 
business  of  the  Department. 

(d)  When  the  United  States 
Department  of  Justice  or  a  state 
government  representing  the 
Department’s  interest  seeks  an 
employee’s  testimony,  §  2.83(g)  shall 
apply. 

(e)  This  subpart  is  intended  only  to 
provide  guidance  for  the  internal 
operations  of  the  Department  of  the 
Interior,  and  is  not  intended  to,  and 
does  not,  and  may  not  be  relied  upon  to 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States. 

§2.81  Department  policy. 

(a)  The  Department’s  policy  is  that, 
except  as  provided  in  this  part,  its 
documents  will  not  be  voluntarily 
produced  and  Department  employees 
will  not  voluntarily  appear  as  witnesses 
in  a  legal  proceeding.  The  reasons  for 
this  policy  include: 

(1)  Conserving  the  time  of  Department 
employees  for  conducting  official 
business; 

(2)  Minimizing  the  possibility  of 
involving  the  Department  in 
controversial,  or  other,  issues  that  are 
not  related  to  its  mission; 

(3)  Preventing  the  possibility  that  the 
public  will  misconstrue  variances 
between  personal  opinions  of 
Department  employees  and  Department 
policy; 

(4)  Avoiding  spending  time  and 
money  of  the  United  States  for  private 
purposes; 

(5)  Preserving  the  integrity  of  the 
administrative  process;  and 

(6)  Permitting  the  Department  to 
conduct  its  business  in  an  impartial 
manner. 

(b)  The  Department’s  policy  is 
intended  to  ensure  the  orderly 
execution  of  the  business  of  the 
Department  and  not  to  impede  any  legal 


proceeding  and  in  no  way  affects  the 
rights  and  procedures  governing  public 
access  to  records  pursuant  to  the 
Freedom  of  Information  Act  or  the 
Privacy  Act.  See,  43  CFR  part  2. 

§  2.82  Testimony  or  production  of 
documents;  general  rule. 

(a)  No  Department  employee  shall 
give  testimony  concerning  the  official 
business  of  the  Department  or  produce 
any  document  in  the  legal  proceedings 
described  above  in  §  2.80  without  the 
prior  authorization  of  the  Solicitor  or 
his  designee. 

(b)  Requests  for  authenticated  copies 
of  Interior  documents  for  purposes  of 
admissibility  under  28  U.S.C.  1733  and 
Rule  44  of  the  Federal  Rules  of  Civil 
Procedure  will  be  granted  for 
documents  that  would  otherwise  be 
released  pursuant  to  43  CFR  2.13.  For 
purposes  of  Rule  44  the  “person  having 
legal  custody  of  the  record”  is  the 
appropriate  Secretary,  Assistant 
Secretary,  Bureau  head.  Regional 
Director,  or  his  designee.  Department 
personnel  should  obtain  the  advice  of 
the  Solicitor  or  his  designee  concerning 
the  proper  form  of  authentication. 

§  2.83  Requests  and  subpoenas  for 
testimony  or  documents. 

(a)  A  request  for  testimony  of  a 
Department  employee  shall  be 
addressed  to  the  Solicitor  or  his 
designee  with  a  notification  copy  also 
mailed  to  the  appropriate  Bureau 
Director. 

(b)  A  subpoena  for  testimony  by  a 
Department  employee  or  for  a 
document,  shall  be  served  in  accordance 
with  the  Federal  Rules  of  Civil  or 
Criminal  Procedure  as  appropriate,  or 
applicable  state  procedure,  and  a  copy 
of  the  subpoena  shall  be  sent  to  the 
Solicitor  or  his  designee. 

(c)  Every  request  and  subpoena  shall 
be  accompanied  by  an  affidavit  or 
declaration  under  28  U.S.C.  1746  or,  if 
an  affidavit  or  declaration  is  not 
feasible,  a  statement  setting  forth  the 
title  of  the  legal  proceeding,  the  forum, 
the  requesting  party’s  interest  in  the 
legal  proceeding,  the  reasons  for  the 
request  or  subpoena,  any  known 
relationship  of  the  legal  proceeding  to 
Department  programs,  a  showing  that 
the  desired  testimony  or  document  is 
not  reasonably  available  from  any  other 
source,  and  if  testimony  is  requested,  a 
list  of  the  specific  questions  to  be  asked 
of  the  employee,  and  a  showing  that  no 
document  could  be  provided  and  used 
in  lieu  of  testimony.  The  purpose  of  this 
requirement  is  to  permit  the  Solicitor  or 
his  designee  to  make  an  informed 
decision  as  to  whether  testimony  or 
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production  of  documents  should  be 
authorized. 

(d)  Any  Department  employee  who 
receives  a  request  or  is  served  with  a 
subpoena  should  immediately  notify  the 
Solicitor  or  his  designee. 

(e)  In  accordance  with  the  policy  set 
forth  in  §  2.81,  the  Solicitor  or  his 
designee  may  authorize  and  direct  a 
Department  employee  to  testify 
concerning  official  business  or  to 
produce  a  document  in  a  legal 
proceeding  when:  the  Department  has  a 
significant  interest  in  the  legal 
proceeding;  in  the  opinion  of  the 
Solicitor,  production  of  a  document  or 
presenting  testimony  by  a  Department 
employee  would  be  in  the  best  interest 
of  the  Department  or  in  the  interest  of 
justice;  or  in  such  other  circumstances 
as  the  Solicitor  may  determine  to  be 
appropriate.  In  deciding  whether  it  is  in 
the  interest  of  the  Department  or  the 
interest  of  justice  for  such  authorization, 
the  Solicitor  should  consider  that 
employees’  official  time  or  resources  are 
to  be  used  for  official  purposes,  that  the 
Department  of  the  Interior’s  impartiality 
is  to  be  maintained  among  private 
litigants,  and  that  public  Kinds  are  not 
to  be  used  for  private  purposes.  The 
Solicitor  should  also  consider  the 
potential  cumulative  effect  of  granting 
such  requests.  When  production  of  a 
document  is  authorized  by  the  Solicitor, 
fees  will  be  assessed  in  accordance  with 
43  CFR  part  2,  Appendix. 

(f)  The  Solicitor  or  his  designee  may 
negotiate  with  an  attorney  for  a  party  or 
the  party,  if  not  represented  by  an 
attorney,  to  refine  or  limit  a  demand  so 
that  compliance  is  less  burdensome,  or 
to  obtain  information  necessary  to  make 
the  determination  required  by  paragraph 
(e)  of  this  section. 

(g)  When  the  U.S.  Department  of 
Justice  or  a  state  government 
representing  the  Department’s  interest 
seeks  an  employee’s  testimony,  there 
shall  be  a  presumption  that  it  is  in  the 
best  interest  of  the  Department  to  allow 
that  testimony.  The  Department  of 
Justice  or  the  state  government  must 
still  request  authorization  from  the 
Solicitor  or  his  designee,  along  with  a 
brief  statement  of  the  relevance  of  the 
employee’s  testimony.  A  detailed 
statement  as  described  in  §  2.83(c)  is  not 
necessary. 

$2.84  Department  Employees  as  Expert 
Witnesses. 

(a)  No  Department  employee  may 
testify  as  an  expert  witness  for  any  party 
other  than  the  United  States,  except  that 
in  extraordinary  circumstances  the 
Solicitor  or  the  Deputy  Solicitor  may 
approve  an  employee  testifying  for  a 
party  other  than  the  United  States  where 


the  employee  is  to  testify  in  his/her 
capacity  as  an  employee  of  the  United 
States.  A  department  employee  must 
first  obtain  the  authorization  of  the 
Solicitor  or  his  designee  before 
testifying  as  an  expert  witness  for  the 
United  States.  The  Solicitor  or  his 
designee  will  use  the  criteria  set  out  in 
§  2.83(e)  to  determine  if  authorization 
will  be  given. 

$2.85  Legal  Proceedings  Between  Private 
Litigants. 

(a)  Testimony  by  a  Department 
employee  and  production  of  documents 
in  a  legal  proceeding  not  involving  the 
United  States  shall  be  governed  by 
§2.82  and  §2.83. 

(b)  If  a  Department  employee  is 
authorized  to  give  testimony  in  a  legal 
proceeding  not  involving  the  United 
States,  the  testimony,  if  otherwise 
proper,  shall  be  limited  to  facts  within 
the  personal  knowledge  of  the  employee 
and  based  on  his  or  her  work  product 

at  the  Department.  A  Department 
employee  is  prohibited  from  giving 
expert  or  opinion  testimony,  answering 
hypothetical  or  speculative  questions,  or 
giving  testimony  with  respect  to  subject 
matter  that  is  privileged. 

$  2.86  Procedure*  when  a  Department 
employee  receive*  a  subpoena. 

(a)  Any  Department  employee  who 
receives  a  subpoena  shall  immediately 
forward  the  subpoena  to  the  Solicitor’s 
Office.  The  Solicitor,  or  his  designee, 
will  determine  the  extent  to  which  a 
Department  employee  will  comply  with 
the  subpoena  in  accordance  with  the 
provisions  of  §  2.83. 

(b)  If  the  Department  employee  has 
not  yet  been  authorized  to  testify  or 
where  authority  has  been  denied,  the 
employee  shall  appear  at  the  time  and 
place  stated  in  the  subpoena,  produce  a 
copy  of  this  regulation,  and  respectfully 
refuse  to  testify  or  produce  any 
document.  United  States  ex  rel.  Touhy 
v.  Ragen,  340  U.S.  462  (1951).  In  the 
alternative,  if  time  permits  and  if 
appropriate,  the  U.S.  Attorney  shall  file 
a  motion  to  quash  the  subpoena. 

Dated:  January  8, 1993. 

Thomas  L.  Sansonetti, 

Solicitor. 

(FR  Doc.  93-1037  Filed  1-14-93;  8:45  ami 
BILLING  CODE  4310-17-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  65  and  69 


[Common  Carrier  Docket  No.  82-133;  FCC 
82-256] 

Reform  the  Interstate  Rate  of  Return 
Represcrtptlon  and  Enforcement 
Process 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rulemaking  and 
Order  ("Notice”)  for  amending  parts  65 
and  69  of  the  Commission’s  rules  to 
reform  the  interstate  rate  of  return 
represcription  and  enforcement  process. 
The  Notice  is  published  at  7  FCC  Red 
4688  (1992).  Tlie  Commission  in  the 
Notice  certified  that  the  Regulatory 
Flexibility  Act  of  1980  did  not  apply  to 
the  rulemaking.  However,  this 
certification  was  inadvertently  not 
published  in  the  Federal  Register 
summary  of  the  Notice.  See  57  FR  31994 
(July  20, 1992),  FR  Doc.  92-17051. 
Therefore,  the  commission  is  publishing 
its  certification  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  in 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  A.  Manner,  (202)  632-7500. 

SUPPLEMENTARY  INFORMATION:  The 

certification  by  the  Commission  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  the  proposals  in  the  Notice 
reads  as  follows: 

We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  rulemaking  proceeding  because  if 
the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  section  601(3)  of  the 
Regulatory  Flexibility  Act.1  Because  of 
the  nature  of  local  exchange  and  access 
service,  the  Commission  has  concluded 
that  small  telephone  companies  are 
dominant  in  their  fields  of  operation 
and  therefore  are  not  "small  entities”  as 
defined  by  the  act.2  The  Secretary  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking  and  Order,  including  the 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Section  603(a)  of  that  Act.3 

*  5  U.S.C.  80113). 

2  See  MTS  and  WATS  Market  Structure,  03  FCC 
2d  241,  338-39  (1083). 

5  5  U.S. C.  8803(a). 
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Federal  ConmranicatioHS  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  93—970  Fited  I-T4-93;  8:45  amf 

BILLING  CODE  C712-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  383 

[FHWA  Docket  No.  MC-92-10] 

RIN:  2125-AC92 

Mandatory  Minimum  Training 
Requirements  tor  Operators  of  Longer 
Combination  Vehicles  (LCVa) 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPHM);  request  for 
comments. 

summary:  The  FHWA  is  requesting 
comments  from  interested  parties 
concerning  the  establishment  of 
mandatory  minimum  training 
requirements  for  the  operators  of  longer 
combination  vehicles  (LCVs).  This 
action  is  in  response  to  Section  4007  of 
the  Motor  Carrier  Act  of  1991,  which 
requires  the  Secretary  of  Transportation 
to  initiate  a  rulemaking  proceeding  to 
establish  minimum  train  mg 
requirements  for  operators  of  LCVs.  The 
Congress  also  directed  that  this  training 
include  certification  of  an  operator’s 
proficiency  by  an  instructor  who  has 
met  the  requirements  established  by  the 
Secretary. 

DATES:  Comments  must  be  received  on 
or  before  March  16, 1993. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
92-10,  room  4232,  HCC-10,  Office  of 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Commenters 
may,  in  addition  to  submitting  “hard 
copies”  of  their  comments,  submit  a 
floppy  disk  in  standard  or  high  density 
formats  containing  data  compatible  with 
either  WordPerfect  or  Wordstar  for 
Macintosh  or  DOS  based  systems. 
Commenters  should  clearly  label 
submitted  disk  with  the  software  used 
(e.g.  WordPerfect  5.0  [IBM]  or  Microsoft 
Word  4.0  [Mac]).  All  comments  received 
will  be  available  far  examination  at  the 
above  address  from  8:30  a.m.  to  3:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Jeny  L.  Robin,  Standards  Review 
Division,  Office  of  Motor  Carrier 
Standards  (202)  366-4001,  or  Mr. 

Charles  Medalen,  Office  of  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.L,  Monday  through  Friday, 
except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  Section 
4007(b)  of  the  Motor  Carrier  Act  of  1991, 
(Title  IV  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  Pub.  L.  102-240, 105  Stat. 

1914,  2151),  directs  the  DOT  to  establish 
Federal  minimum  training  standards  for 
drivers  of  LCVs.  The  Act  also  requires 
that  the  certification  of  these  drivers’ 
skills  and  abilities  be  accomplished  by 
instructors  who  meet  certain  Federal 
minimum  requirements  to  assure  a 
certain  degree  of  quality  control  and 
uniformity.  The  FHWA  is  responsible 
for  the  promulgation  of  minimum 
Federal  regulations  concerning 
commercial  motor  vehicles  (CMVs), 
including  LCVs.  To  date,  the  FHWA  has 
not  mandated  minimum  training 
standards  for  operators  of  CMVs  because 
of  the  substantial  progress  being  made 
by  the  motor  carrier  industry  in 
voluntarily  implementing  the  FHWA’s 
“The  Model  Curriculum  for  Training 
Tractor-Trailer  Drivers,”  as  more  fully 
discussed  below. 

Definitions 

In  sections  4007  and  1023  of  the 
ISTEA,  LCVs  are  defined  as  “any 
combination:  of  a  truck  tractor  and  two 
or  more  trailers  or  semi-trailers  which 
operate  on  [Interstate  highways]  with  a 
gross  vehicle  weight  greater  than  80,000 
pounds."  Therefore,  LCVs  include 
turnpike  doubles,  Rocky  Mountain 
doubles,  triple-trailer  combinations  and 
unusually  heavy  western  doubles. 
Turnpike  doubles  consist  of  a  tractor 
and  two  trailers,  each  45-  to  48-feet 
long.  A  Rocky  Mountain  double  is 
typically  a  combination  with  a 
semitrailer  and  a  foil  trailer  which 
normally  operates  with  a  long 
semitrailer  and  a  shorter  second  trailer. 
Lengths  for  the  first  unit  usually  range 
from  45-  to  53-feet  and  for  the  second 
unit  27-  to  28  Vi-feet.  Triple-trailer 
combinations  consist  of  one  tractor 
hauling  three  26-  to  29-foot  trailers. 
LCVs  can  also  include  usually  heavy 
western  doubles  weighing  in  excess  of 
80,000  pounds. 

Background 

In  the  early  1980’s  the  FHWA 
determined  that  a  need  existed  for 
technical  guidance  in  the  area  of  truck 
driver  training.  Research  at  that  time 


had  shown  that  many  driver  training 
schools  offered  little  or  no  structured 
curricula  or  uniform  training  plans. 

To  help  correct  this  probiem,  the 
FHWA  developed,  and  in  MSS  issued, 
the  “Model  Curriculum  for  Training 
Tractor-Trailer  Drivers’’  (Cl  985,  GPO 
Stock  No.  050-001-00293-1),  which 
incorporated  the  FHWA  “Proposed 
Minimum  Standards  for  Training 
Tractor  Trailer  Drivers”  (1984).  The 
Model  Curriculum,  as  it  is  known  in  the 
industry,  is  a  broad  set  of 
recommendations  which  incorporates 
standardized  minimum  core  curriculum 
requirements  and  training  materials,  as 
well  as  standards  pertaining  to  vehicles, 
facilities,  instructor  hiring  practices, 
graduation  requirements,  and  student 
placement.  Curriculum  content  includes 
the  following  areas:  basic  operation,  safe 
operating  practices,  advanced  operating 
practices,  vehicle  maintenance,  and 
nonvehicle  activities. 

In  1986,  the  Professional  Truck  Driver 
Institute  of  America  (PTDIA)  was 
created  by  the  motor  carrier  industry  to 
certify  acceptable  training  programs 
offered  by  the  truck  driver  training 
schools.  The  Model  Curriculum, 
although  modified  to  meet  the  needs  of 
this  organization,  is  the  fundamental 
base  from  which  the  PTDIA 's 
certification  criteria  was  derived.  In 
mid1-1988,  the  PTDIA  began  certifying 
driver  training  programs  across  the 
country.  Currently,  approximately  50 
programs  at  34  schools  in  operation 
have  received  the  PTDIA  certification. 

The  Model  Curriculum  (end  hence  the 
PTDIA  program)  addresses  all  critical 
aspects  of  entry-level  truck  driver 
training.  The  Curriculum  is  designed  so 
that  students  who  completed  it  can  be 
expected  to  perform  actual  tractor-trailer 
driving  skills  competently  and  safely. 
However,  it  is  geared  to  the  education 
of  drivers  of  single  trailer  combinations, 
not  LCVs.  A  void  therefore  exists  in  the 
Model  Curriculum  in  the  areas  of 
classroom  and  on-the-road  driver 
training  instruction  specifically  for  the 
operation  of  LCVs. 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (the  CMVSA)  (Pub.  L.  99- 
570, 100  Stat.  3207-170,  title  XII, 
October  27, 1966),  although  not  directly 
targeted  at  efrivertraining,  was  intended 
to  improve  highway  safety.  Its  goal  is  to 
ensure  that  drivers  of  large  trucks  and 
buses  possess  the*  knowledge  and  skills 
to  safely  operate  those  vehicles  on 
public  highways.  The  CMVSA 
established  the  commercial  driver’s 
license  (CDL)  program  and  directed  the 
FHWA  to  establish  minimum  national 
standards,  which  States  must  meet  when 
licensing  CMV  drivers.  The  CMVSA 
applies  to  anyone  who  operates  a  CMV 
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in  intrastate,  interstate,  or  foreign 
commerce,  including  most  employees  of 
Federal,  State,  and  local  governments. 

As  defined  by  the  implementing 
regulation  [49  CFR  383.5,  (1991)]  a  CMV 
is  a  motor  vehicle  or  combination  of 
motor  vehicles  used  in  commerce  to 
transport  passengers  or  property  if  the 
vehicles — 

(a)  Have  a  gross  combination  weight 
rating  of  26,001  or  more  pounds  . 
inclusive  of  a  towed  unit  with  a  gross 
vehicle  weight  rating  of  more  than 
10,000  pounds;  or 

(b)  Have  a  gross  vehicle  weight  rating 
of  26,001  or  more  pounds;  or 

(c)  Are  designed to  transport  16  or 
more  passengers,  including  the  driver; 
or 

(d)  Are  of  any  size  and  are  used  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation  Act 
and  which  require  the  motor  vehicle  to 
be  placarded  under  the  Hazardous 
Materials  Regulations  (49  CFR  part  172, 
subpart  F). 

In  accordance  with  the  CMVSA,  all 
drivers  of  CMVs  must  possess  a  valid 
CDL  by  April  1, 1992,  in  order  to  be 
properly  qualified  to  operate  the 
vehicle(s)  they  drive.  In  addition  to 
passing  the  CDL  knowledge  and  skills 
tests  required  for  the  basic  Vehicle 
group,  all  persons  who  operate  or  expect 
to  operate  the  following  vehicles,  which 
have  special  handling  characteristics, 
must  obtain  endorsements:  double/ 
triple  trailers,  tank  vehicles,  passenger 
vehicles,  or  CMVs  required  to  be 
placarded  for  hazardous  materials  under 
49  CFR  383.93.  For  the  passenger 
vehicle  endorsement  the  driver  must 
pass  knowledge  and  skills  tests.  For  all 
ether  vehicle  endorsements,  the  driver 
is  required  to  pass  only  a  knowledge 
test. 

The  CDL  standards  do  not  require  the 
comprehensive  training  proposed  in  the 
Model  Curriculum  since  the  CDL  is  a 
“licensing  standard”  as  opposed  to  a 
"training  standard.”  Accordingly,  there 
are  no  prerequisite  mandatory  Federal 
or  State  training  requirements  to  obtain 
a  CDL. 

To  begin  to  address  the  void  in  the 
Model  Curriculum  discussed  above,  the 
FHWA  awarded  a  contract  in  February 
1991  to  the  PTDIA  to  develop  a 
recommended  training  curriculum 
outline  for  the  operation  of  double 
trailer  units  with  lengths  of  up  to  28-  or 
28V2-feet  each  (often  called  “twin 
trailers”  or  “western  doubles”),  as 
permitted  by  the  Surface  Transportation 
Assistance  Act  of  1982  (Pub.  L.  97—424, 
96  Stat.  2097).  The  development  of 
administrative  guidelines  necessary  to 
evaluate  an  organization’s 


implementation  of  the  curriculum  was 
also  an  integral  part  of  this  contract. 

This  addition  to  the  Model  Curriculum 
will  be  made  available  to  the  trucking 
industry  and  hopefully  be  incorporated 
into  existing  training  courses  and 
programs. 

In  the  On  Guard  Bulletin  for  March 
1991,  the  FHWA  advised  the  industry 
against  making  the  assumption  that 
drivers  of  single  trailer  combination 
units  can  easily  switch  to  driving 
multiple  trailer  units  with  little  or  no 
specialized  training.  The  FHWA  pointed 
out  that  the  controllability  and 
maneuverability  of  these  multiple  trailer 
units  may  differ  significantly  from 
straight  and  even  single  trailer 
configurations.  The  FHWA 
recommended  that  drivers  of  LCVs  have 
adequate  on-the-road  and  classroom 
training  to  make  them  aware  of  the 
variables  that  influence  the  safe 
operation  and  handling  of  these 
vehicles. 

Rulemaking  and  Questions  for 
Comment 

To  fully  understand  the  various  issues 
relating  to  this  topic,  the  FHWA  is 
soliciting  comments  on  the  following 
areas,  as  well  as  sny  additional  issues 
identified  by  respondents. 

Scope 

1.  As  used  by  the  motor  carrier 
industry  for  many  years,  the  term  LCV 
means  any  CMV  with  2  trailers  (either 
of  which  is  over  28Vi  feet  long)  or  CMV 
combinations  with  more  than  2  trailers, 
irrespective  of  length.  Vehicle  weight 
plays  no  part  in  the  industry  use  of  the 
term.  Should  the  definition  of  LCV  that 
will  be  used  to  develop  a  training 
requirement  be  expanded  to  include 
vehicles  not  covered  by  the  ISTEA  such 
as  multiple-trailer  combinations 
operating  with  a  gross  weight  of  less 
than  80,000  pounds,  i.e.  “twin  trailers” 
or  “western  doubles”?  In  addition,  the 
FHWA  wishes  to  determine  whether 
vehicles  operating  under  special  permit 
at  weights  over  80,000  pounds  and/or 
straight  trucks  pulling  single  or  multiple 
trailers  with  overall  lengths  in  excess  of 
72  feet  should  be  included  in  those 
vehicles  used  to  establish  a  LCV  training 
requirement. 

2.  What  difficulties  would  the  ISTEA 
definition  create  from  an  enforcement 
standpoint,  in  distinguishing  which 
vehicles  meet  the  definition  and  in 
determining  which  drivers  must  comply 
with  any  LCV  training  requirements? 

Program  Administration 

3.  Once  the  training  requirements  for 
LCV  drivers  are  established,  what' 
should  the  FHWA’s  role  be  in  assuring 


that  the  training  is  actually  carried  out 
according  to  the  minimum  standards? 

4.  What  standards  are  necessary  to 
ensure  that  instructors,  who  will  be  the 
key  to  the  efficiency  and  effectiveness  of 
the  LCV  training,  have  been  adequately 
and  properly  trained  and  are  carrying 
out  their  training  responsibilities  in  an 
acceptable  manner? 

5.  Since  LCV  operations  are  allowed 
only  under  special  State  oversize/ 
overweight  permits,  should  the  initial 
licensing  of  LCV  instructors  and 
certification  of  LCV  drivers  be 
accomplished  by  a  Federal  (FHWA  or 
other)  or  State  agency?  How  should  this 
be  accomplished? 

6.  From  an  enforcement  perspective, 
what  specific  Federal,  State  or  local 
agency  should  have  the  responsibility 
for  assuring  that  the  requirements  of 
LCV  training  are  met  and  what  form  of 
documentation  should  be  established  to 
prove  to  prospective  employers  that 
adequate  LCV  training  has  been 
successfully  completed  by  a  driver? 

Who  should  be  held  accountable  if  the 
training  requirements  are  not  met,  the 
individual  and/or  a  motor  carrier- 
employer? 

7.  Should  nonprofit,  private 
organizations,  such  as  PTDIA,  be 
authorized  to  evaluate  and  certify  the 
adequacy  of  LCV  training  programs? 

Training  and  Licensing 

8.  What  types  of  LCV  driver  training 
programs  exist?  Please  provide  as  much 
detail  about  cost  and  course  length  as 
possible. 

9.  Should  the  implementation  of 
minimum  training  requirements  for  LCV 
operators  be  “phased  in”  over  a  certain 
period  of  time?  If  so,  what  scenario  do 
you  propose  and  why? 

10.  Should  LCV  training  be  a 
prerequisite  for  a  double/triple  trailer 
endorsement  on  a  CDL? 

11.  Should  all  LCV  drivers  be 
required  to  have  previous  experience 
with  single  trailer  vehicles?  If  so,  how 
much? 

12.  How  often  should  LCV  training  be 
offered/repeated  for  both  instructors  and 
drivers? 

13.  Do  specialized  vehicle 
combinations  such  as  triples  or  those 
handling  special  cargo  require  different 
training  standards? 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  major  within  the  meaning 
of  Executive  Order  12291.  However, 
because  of  the  public  interest  in 
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commercial  motor  nUdl  safety,  this 
notice  is  considered  significant  within, 
the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  For  fids  reason  and 
pursuant  to  Executive  Order  12496,  fins 
rulemaking  action  has  been  included  on 
the  Regulatory  Program  for  significant 
rulemaking  actions. 

Due  to  the  preliminary  nature  of  this 
document  and  the  resulting  lack  of 
necessary  information  an  costs,  the 
FHWA  is  unable  to  evaluate  the 
economic  impact  of  a  regulatory 
requirement  for  mandatory  training  for 
LCV  drivers.  Based  on  the  information 
received  in  response  to  this  Notice,  the 
FHWA  intends  to  carefully  consider  the 
costs  and  benefits  associated  with  the 
various  alternative  requirements. 
Comments,  information  and  data  are 
solicited  on  the  economic  impact  of  this 
rulemaking. 

Regulatory  Flexibility  Act 

Although  the  Regulatory  Flexibility 
Act  (Puiu  L.  96-354;  5  U.S.C.  601  et 
seq.)  does  not  apply  to  an  ANPRM,  the 
agency  has  evaluated  the- effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment.. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seqX 

National  Environmental. Policy  Act 

This  agency  has  analyzed,  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the-enviromnent. 


Regulation  Identification  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  United  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  published 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda- 

List  of  Subjects  in  49  CFR  Part  383 

Commercial  driver’s  license  testing 
and  licensing  standards,  Highways  and 
roads,  Motor  vehicle  safety. 

Issued  on  January  8, 1993. 

T.D.  Larson, 

Administrator. 

[FR  Doc.  93—974  Filed  1-14-93;  8:45  am] 
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Federal  Highway  Administration 

49  CFR  Parte  303, 390,  and  391 
[FHWA  Docket  No.  MC-92-13] 

RIN  2125-AC93 

Violations  of  Out-of-Service  Orders  by 
Commercial  Motor  Vehicle  Operators; 
Disqualifications  and  Penalties 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FHWA  proposes  to  make 
any  violation  of  an  out-of-service  order 
by  a  driver  of  a  commercial  motor 
vehicle  (CMV)'a  disqualifying  offense 
resulting  in  suspension,  revocation,  or 
cancellation  of  the  driver’s  commercial 
driver's  license  (CDL),  or 
disqualification  by  the  FHWA,  for  a 
period'  of  time  from  90  days  to  five 
years.  Additional  civil  monetary 
penalties  are  also  proposed  for  both 
drivers  and  their  employers.  This 
proposal  implements  section  4009  of  the 
Motor  Carrier  Safety  Act  of  1991  (Title 
IV  of  Pub.  L.  102-240,  T05  Stat.  1914) 
and  responds  to  a  petition  filed  by  the 
Commercial  Vehicle  Safety  Alliance  on 
June  22, 1990. 

DATES:  Comments  must  be  received  on 
or  before  March  16, 1993. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
92—13,  room  4232.  HCC-10,  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  29590. 
Commenters  may,  in;  addition  to 
submitting  “hard  copies”  of  their 
comments,  submit  a  floppy  disk  in 


standard  or  high  density  formats 
containing  data  compatible  with  either 
WordPerfect  or  WordStar  for  IBM 
systems,  or  with  Microsoft  Word  or 
WordPerfect  for  Apple  Macintosh 
systems.  Commenters  should  clearly 
label  submitted1  disk  with  the  software 
format  used  (e.g.,  WordPerfect  5.0  [IMB] 
or  Microsoft  Word  4.0  (Mac]).  All- 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self-addressed 
stamped  postcard 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

W.  Teresa  Doggett,  Driver  Standards 
Division,  Office  of  Motor  Carrier 
Standards  (202)  366-4009,  or  Mr.  David 
Sett,  Office  of  the  Chief  Counsel,  (202) 

3 66-08 3 4v  Federal  Highway 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rulemaking  responds  to  Section 
4009  of  the  Motor  Carrier  Act  of  1991 
(Title  IV  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  Pub.  L.  102-240, 105  Stat. 

1914,  2156),  which  directs  the  Secretary 
of  Transportation  to  establish  sanctions, 
penalties  and  disqualifications  relating 
to  violations  of  out-of-service  orders  by 
persons  operating  commercial  motor 
vehicles.  The  Congress  mandated 
issuance  of  a  rule  on  this  subject  by 
December  18, 1992. 

The  statute  specifies  that  any  operator 
of  a  CMV  who  is  convicted  of  a  first 
violation  of  an  out-of-service  order  is  to 
be  disqualified  for  no  less  than  90  days; 
subsequent  violations  would  lead  to 
disqualification  periods  of  from  one  to 
five  years.  The  statute  also-  sets  forth 
civil  penalties  of  not  less  than  $1,000  for 
drivers  who  are  convicted  of  a  violation 
of  an  out-of-service  order,  and  of  not 
more  than  $10,000  for  employers  who 
are  convicted  of  knowingly  allowing  a 
driver  to  violate  an  out-of-serviee  order. 
Finally,  the  statute  adds  State  adoption 
and  enforcement  of  the  penalties  for 
out-of-service  violations  to  the  list  of 
conditions  necessary  to  achieve 
"substantial  compliance”  with  section 
12009(a)  of  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986,  Public  Law 
99-570,  100' Stat.  3207-170,  3207-179, 
and  thereby  avoid  a  withholding  of 
highway  funds  under  section  12311  of 
that  Act. 
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This  NPRM  also  responds  to  a  June 
22, 1990,  petition  filed  by  the 
Commercial  Vehicle  Safety  Alliance 
(CVSA),  an  association  of  CMV  safety 
enforcement  officials  from  the  States, 
the  Canadian  provinces  and  territories, 
Mexico,  and  representatives  of  other 
interested  organizations.  The  petition 
stated  that  the  potential  for  operating 
CMVs  which  have  been  placed  “out-of¬ 
service"  before  completion  of  the 
required  repairs  is  a  cause  of  great 
concern  to  CVSA  members.  The 
petitioner  asserted  that  while  the  CVSA 
is  currently  developing  a  verification 
procedure  to  ensure  that  repairs  have 
been  completed  and  to  deter  violations 
of  out-of-service  orders,  the  enforcement 
program  needs  to  be  complemented  by 
adequate  sanctions.  The  petitioner, 
therefore,  requested  the  FHWA  to 
include  violations  of  out-of-service 
orders  as  disqualifying  offenses  under 
the  CDL  requirements,  since  one 
purpose  of  the  CDL  program  is  to 
upgrade  CMV  safety  by  removing  unsafe 
operators  from  the  road. 

Out-of-service  orders  are  declarations 
issued  by  the  Federal  Highway 
Administration,  or  by  an  authorized 
enforcement  officer  of  a  State  or  local 
jurisdiction,  to  drivers  of  CMVs  or 
motor  carriers,  when  the  driver,  vehicle, 
or  motor  carrier  is  operating  under 
specified  unsafe  conditions.  The 
conditions  for  issuing  out-of-service 
orders  are  specified  in  a  number  of 
places  in  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  49  CFR 
Part  350  et  seq.  The  FHWA  is 
authorized  generally  in  §  386.72(b)(1)  to 
issue  out-of-service  orders  with  respect 
to  drivers,  vehicles,  or  motor  carrier 
operations  when  violations  of  the 
FMCSRs  are  determined  to  present  an 
imminent  hazard.  An  “imminent 
hazard”  means  any  condition  of  a 
vehicle,  employee,  or  commercial  motor 
vehicle  operation  which  is  likely  to 
result  in  serious  injury  or  death  if  not 
discontinued  immediately.  49  U.S.C. 
521(b)(5);  49  CFR  386.72(b)(1).  Section 
396.9  contains  provisions  for  placing 
vehicles  out  of  service  which  by  reason 
of  mechanical  condition  or  loading 
would  likely  cause  an  accident  or  a 
breakdown.  Sections  392.5  and  395.13 
provide  out-of-service  conditions 
specific  to  violations  of  intoxicating 
beverage  and  hours  of  service 
requirements  respectively. 

Out-of-service  orders  are  issued  in 
various  forms.  Operations  out-of-service 
orders  result  from  a  Safety  or 
Compliance  Review  conducted  by 
FWHA  or  an  authorized  enforcement 
officer  of  a  State  or  local  jurisdiction. 
Upon  a  finding  of  repeated  failure  to 
come  into  compliance  with  the  FMCSRs 


despite  enforcement  actions,  operations 
out-of-service  orders  direct  a  motor 
carrier  to  cease  all  or  that  part  of  the 
motor  carrier's  operations  constituting 
an  imminent  hazard  to  safety. 
Additionally,  hazardous  materials  and 
passenger  carriers  assigned 
unsatisfactory  safety  ratings  are  given  45 
days  to  improve  their  ratings  or  have 
such  operations  ordered  out  of  service. 

49  CFR  385.13. 

Out-of-service  orders  may  also  be 
issued  with  respect  to  particular  drivers 
or  vehicles,  rather  than  the  overall 
operations  of  a  motor  carrier.  The 
CVSA,  in  cooperation  with  the  FHWA, 
has  established  the  North  American 
Uniform  Out-of-Service  Criteria 
governing  driver,  vehicle,  and 
hazardous  materials  out-of-service  and 
restricted  service  conditions.  See  title  49 
CFR,  chapter  in,  subpart  B,  appendix  G. 
Driver  out-of-service  criteria  identify 
driver  violations  that  render  the  CMV 
operator  unqualified  to  drive  or 
declared  out-of-service.  Vehicle  out-of- 
service  criteria  identify  critical  vehicle 
inspection  items  and  provide 
procedures  for  safety  inspectors  to  place 
vehicles  in  an  out-of-service  or 
restricted  service  category.  The 
hazardous  materials  out-of-service 
criteria  delineate  similar  items  of 
noncompliance,  but  are  specifically 
designed  to  abate  unsafe  conditions 
which  may  be  particular  to  carriage  of 
hazardous  materials.  The  States  and 
jurisdictions  which  are  members  of  the 
CVSA  voluntarily  apply  these  out-of- 
service  criteria  through  the  use  of 
common  inspection  standards.  See 
Appendix  G,  supra.  The  great  majority 
of  these  inspections  are  conducted  along 
the  roadside.  A  copy  of  the  North 
American  Uniform  Out-of-Service 
Criteria  is  available  for  public 
inspection  in  the  docket  at  the  above 
address. 

A  1990  General  Accounting  Office 
(GAO)  Report,  “Need  To  Better  Ensure 
Correction  of  Serious  Inspection 
Violations”  (GAO/RCED-90-202, 
September  1990),  disclosed  that  five 
States — Idaho,  Maine,  Michigan, 
Oklahoma,  and  Wisconsin-participated 
in  an  FHWA-funded  study  to  determine 
how  often  drivers  continue  their  trips 
without  correcting  out-of-service 
violations.  The  highest  noncompliance 
rate  (53  percent)  was  found  in  Maine, 
where  the  study  focused  on  drivers  who 
were  left  unattended  after  the  inspection 
facility  closed.  Similarly,  Michigan’s 
study  found  a  18  percent 
noncompliance  rate  for  drivers  left 
unattended  compared  to  a  2  percent  rate 
for  those  at  open  facilities.  The  Idaho 
study,  based  on  a  larger  percentage  of 
inspections  at  facilities  staffed  around 


the  clock  (where  drivers  were  under 
scrutiny),  indicated  the  lowest  overall 
noncompliance  rate  (9  percent).  The 
GAO  developed  a  questionnaire  as  part 
of  the  report  which  showed  that  up  to 
74  percent  of  inspections  occur  at 
facilities  not  continuously  staffed.  The 
lack  of  staff  at  these  inspection  sites  and 
the  number  of  drivers  left  unattended 
provide  the  potential  for  noncompliance 
with  out-of-service  orders.  The  GAO 
report  is  available  for  public  inspection 
in  the  docket  at  the  above  address. 

In  response  to  the  congressional 
directive,  the  CVSA’s  petition,  and 
available  evidence  on  the  potential  for 
driver  noncompliance,  this  rulemaking 
proposes  disqualifications  and  penalties 
for  CMV  operators  who  drive  away  from 
safety  inspection  sites  without 
correcting  vehicle  and/or  driver  out-of- 
service  conditions  or  otherwise  violate 
out-of-service  orders.  This  rulemaking 
also  proposes  penalties  for  motor 
carriers  who  require  or  permit  drivers  to 
violate  out-of -service  orders. ' 

With  respect  to  CDL  holders.  States 
will  satisfy  disqualification 
requirements  by  suspending,  revoking, 
or  canceling  the  affected  licenses  under 
section  12009(b)  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986.  In 
order  to  comply  with  section  12009(a), 
this  proposal  would  require  each  State 
licensing  agency  to  change  existing 
penalty  systems  and  related  statutes, 
regulations  and  procedures  by  adding 
violations  of  out-of-service  orders  to  its 
list  of  disqualifying  offenses. 

Certain  non-CDL  holders  (i.e.,  those 
who  are  subject  to  the  FMCSRs  but  not 
to  the  CDL  requirements)  would  also  be 
subject  to  this  rulemaking.  For  those 
drivers,  the  FHWA  proposes  to  add  the 
same  disqualification  penalties  which 
would  be  the  responsibility  of  the 
FHWA. 

Applicability 

This  NPRM  proposes  to  add  to  49  CFR 
part  383  disqualification  periods  and 
civil  penalties  for  drivers  who  are 
convicted  of  violating  out-of-service 
orders  and  for  employers  who  require  or 
permit  drivers  to  violate  out-of-service 
orders.  Part  383  generally  encompasses 
every  driver  of  a  motor  vehicle  that — 

(1)  Has  a  gross  combination  weight 
rating  (GCWR)  of  26,001  or  more 
pounds,  inclusive  of  a  towed  vehicle 
with  a  gross  vehicle  weight  rating 
(GVWR)  over  10,000  pounds;  or 

(2)  Has  a  GVWR  of  26,001  pounds  or 
more;  or 

(3)  Is  designed  to  transport  16  or  more 
passengers,  including  the  driver,  or 

(4)  Is  required  to  be  placarded  for 
hazardous  materials. 
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No  exceptions  to  the  applicability  of 
CDL  requirements  are  provided  in  the 
regulations.  Pursuant  to  the  waiver 
authority  granted  in  Section  12013, 
however,  the  FHWA  on  September  26, 
1986  (see  53  FR  37313),  issued  specific 
waiver  provisions  covering  active-duty 
uniformed  military  personnel  and,  at 
each  State’s  discretion,  certain  fanners, 
firefighters,  and  operators  of  emergency 
equipment.  Similarly,  on  April  17, 1992 
(see  57  FR  13650),  the  FHWA  issued  a 
notice  of  final  disposition  authorizing 
States  to  exempt  certain  employees  of 
farm-related  service  industries  from 
taking  the  CDL  knowledge  and  skills 
tests  in  order  to  obtain  a  restricted  CDL. 
For  these  groups,  the  FHWA  found  that 
the  waivers  were  not  contrary  to  the 
public  interest  and  would  not  diminish 
the  save  operation  of  commercial  motor 
vehicles. 

To  preserve  consistency  between  part 
383  (the  CDL  rules)  and  part  391  of  the 
FMCSRs),  the  NPRM  also  proposes  to 
extend  the  disqualifications  for 
violations  of  out-of-service  orders  to 
drivers  of  CMVs  as  defined  in  49  CFR 
390.5.  This  extension  would  effect  all 
vehicles  with  a  GVWR  or  GCWR  greater 
than  10,000  pounds.  The  scope  of  this 
rulemaking,  based  on  FHWA’s  authority 
to  establish  minimum  safety  standards 
for  CMVs,  49  U.S.C.  3102,  49  U.S.C. 

App.  2505,  reflects  the  FHWA’s  belief 
that  a  smaller  vehicle  operating  while 
designated  as  an  “imminent  hazard’’ 
presents  the  same  kind  of  safety  risk  as 
a  larger  vehicle.  49  U.S.C.  3102,  49 
U.S.C.  App.  2505.  Drivers  of  CMVs  with 
a  GVWR  or  GCWR  greater  than  10,000 
pounds  are  already  subject  to  civil 
penalties  for  violation  of  out-of-service 
orders,  as  described  in  appendix  A  (IV) 
to  part  386,  title  49,  Code  of  Federal 
Regulations.  The  driver  disqualification 
proposed  in  this  rulemaking  would 
serve  as  an  additional  inducement  to 
refrain  from  operating  an  imminently 
hazardous  vehicle  or  otherwise  violate 
an  out-of-service  order. 

Section-by-Section  Analysis 

Section  383.5.  This  section  would 
define  an  “out-of-service  order”  as  a 
declaration  by  the  Federal  Highway 
Administration,  or  by  an  authorized 
enforcement  officer  of  a  State  or 
jurisdiction,  that  a  driver,  or  a  CMV,  or 
a  motor  carrier  operation  is  out  of 
service  under  the  provisions  of  title  49, 
Code  of  Federal  Regulations,  including 
but  not  limited  to  §§  386.72,  392.5, 
395.13,  or  396.9. 

Section  383.37.  The  proposal  would 
prohibit  an  employer  from  using  drivers 
and  vehicles,  or  conducting  motor 
carrier  operations,  which  have  been 
declared  out-of-service  until  the 


violation  has  been  corrected  or  the 
minimum  out-of-service  period  has 
expired.  This  section  provides  a  basis 
for  the  employer  penalty  provision 
proposed  in  §  383.53.  While  the 
FMCSR’s  already  prohibit  an  employer 
from,  and  provide  civil  penalties  for, 
requiring  or  permitting  an  employee  to 
violate  an  out-of-service  order  (see 
§§  395.13(c)  and  386.72(b)(4)),  there  are 
no  analogous  regulations  which  cover 
employers  subject  only  to  part  383  and 
not  to  parts  390-399. 

Section  383.51.  This  section  would  be 
modified  by  the  proposal  to  incorporate 
the  new  offenses  and  the  duration  of  the 
disqualification  period  for  such  offenses 
as  mandated  by  Congress.  As  currently 
codified,  the  following  structure 
summarizes  §  383.51: 

Paragraph  (a):  General  introduction. 

Paragraph  (b):  Long-term 
disqualifying  offenses.  (These  include 
driving  under  the  influence  (DUI), 
leaving  the  scene  of  the  accident,  and 
felonies  involving  CMVs,  and  carry  one- 
year-  to-lifetime  disqualifications.) 

Paragraph  (c):  Short-term 
disqualifying  offenses.  These  are 
"serious  traffic  violations”  as  defined  in 
§  383.5,  and  carry  60-  to  120-day 
disqualifications. 

Paragraph  (d):  Special  provisions  for 
State  compliance  with  blood  alcohol 
levels. 

Since  the  disqualification  periods 
mandated  by  the  Congress  for  violations 
of  out-of-service  orders  are  different 
from  those  currently  included  in 
paragraphs  (b)  and  (c),  this  NPRM 
would  place  them  in  a  new  paragraph 
and  result  in  the  following  revised 
structure  for  §  383.51: 

Paragraph  (a):  General  introduction. 
(Unchanged.) 

Paragraph  (b):  Long-term 
disqualifying  offenses.  (Unchanged.) 

Paragraph  (c):  Short-term 
disqualifying  offenses.  (Unchanged.) 

Paragraph  (d):  Disqualifications  for 
violation  of  out-of-service  orders.  (New 
paragraph.) 

Paragraph  (e):  Special  provisions  for 
State  compliance  with  blood  alcohol 
levels.  (Formerly  paragraph  (d).) 

Under  new  paragraph  (d)  of  §  383.51, 
a  CMV  driver  who  is  convicted  of  a  first 
violation  of  an  out-of-service  order 
would  be  disqualified  for  a  period  of  not 
less  than  90  days.  For  convictions  of 
subsequent  violations  of  an  out-of¬ 
service  order,  the  driver  would  be 
disqualified  for  a  period  of  five  years. 
Proposed  §§  383.51(d)(2)(ii)  and 
391.15(d)(2)(ii)  would  implement  this 
provision. 

The  statute  specifies  that  a  “second 
violation  of  an  out-of-service  order” 
would  result  in  a  one-to-five-year 


disqualification.  Under  the  discretion 
accorded  the  Secretary  in  the 
legislation,  the  FHWA  has  chosen  a  five- 
year  disqualification  period  for  all 
subsequent  violations.  Violation  of  an 
out-of-service  order  is  a  very  serious 
offense.  By  definition,  violation  of  an 
out-of-service  order  poses  an  "imminent 
hazard"  to  public  safety  or  is  likely  to 
cause  an  accident.  A  five-year 
disqualification  period  is  necessary  to 
serve  as  a  maximum  deterrent  to 
engaging  in  this  inherently  dangerous 
and  all-too-common  activity. 

Section  383.53.  The  FHWA  proposes 
to  add  civil  penalties  related  to 
convictions  of  violations  of  an  out-of¬ 
service  order  as  directed  by  Congress. 

As  a  result,  a  new  §  383.53(b)  would  be 
added  so  that  a  driver  who  is  convicted 
of  a  violation  of  an  out-of-service  order 
would  be  subject  to  civil  penalties  of  not 
less  than  $1,000  and  any  employer 
convicted  of  knowingly  requiring  or 
permitting  a  driver  to  violate  an  out-of- 
service  order  would  be  subject  to  civil 
penalties  of  not  more  than  $10,000. 
Conviction,  as  defined  in  §  383.5, 
includes  an  administrative  adjudication 
by  either  FHWA,  or  a  State  or  local 
jurisdiction,  that  the  driver  or  employer 
violated  an  out-of-service  order  issued 
by  either  FHWA  or  a  law  enforcement 
official  of  a  State  or  local  jurisdiction. 

Civil  penalties  for  violations  of  out-of- 
service  orders  by  drivers  who  are 
covered  by  the  FMCSRs  already  appear 
in  part  386.  (The  proposed  additions  to 
§  383.53  do  not  duplicate  part  386 
because  the  latter  is  directed  to  the 
FHWA,  while  proposed  §  383.53(b)  is 
primarily  intended  for  implementation 
by  the  States.)  The  penalties  of  part  386, 
appendix  A,  provisions  IV  (a)  through 
(d),  which  would  apply  principally  to 
non-CDL  holders  as  a  result  of  this 
proposal,  are  $1,000  maximum  for 
employees  and  $10,000  maximum  for 
employers. 

Section  390.5.  The  definition  of  “out- 
of-service  orders,”  as  proposed  for 
§  383.5,  would  also  become  part  of 
§  390.5  which  provides  definitions  of 
terms  used  in  part  391. 

Section  391.15.  The  purpose  of 
amending  §  391.15  is  to  apply 
disqualification  penalties  for  violating 
out-of-service  orders  to  non-CDL 
holders  who  operate  CMVs  (as  defined 
in  §  390.5)  in  the  10,001-26,000  pound 
GVWR/GCWR  range.  Under  existing 
procedures,  the  FHWA  would  issue  the 
disqualifications  to  these  non-CDL 
drivers. 

As  currently  codified,  §  391.15 
discloses  the  following  structure: 

Paragraph  (a).  General. 
(Consequences  of  disqualification  on 
drivers  and  employers.) 
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Paragraph  (b).  Disqualification  for 
loss  of  driving  privileges. 

Paragraph  (c).  Disqualification  for 
criminal  and  other  offenses  (parallels 
§  383.51(b)). 

To  these  existing  paragraphs,  which 
would  be  unaltered,  this  proposal 
would  add: 

Paragraph  (d)  (proposed): 
Disqualification  for  violation  of  out-of- 
service  orders.  The  new  paragraph  (d) 
would  duplicate  the  proposed 
§  383.51(d). 

Rulemaking  Analyses  and  Notices 

Regulatory  Impact 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

For  the  above  reasons  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354,  5  U.S.C.  605(b)),  the 
FHWA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  we  believe  that  the 
overwhelming  majority  of  carriers, 
including  small  carriers  and  owner- 
operators  comply  with  out-of-service 
violations  that  may  be  issued  to  their 
drivers  or  vehicles.  Moreover,  the 
FHWA  believes  that  the  adoption  of  this 
rule  and  the  attendant  civil  penalties 
and  disqualification  periods  will  serve 
as  a  deterrent  for  drivers  who  may 
otherwise  have  violated  out-of-service 
orders.  Accordingly,  the  FHWA  believes 
that  actual  imposition  of  these  fines  and 
penalties  will  be  required  infrequently. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Oder  12372 


regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  section 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  383, 

390,  and  391 

Commercial  driver’s  license 
documents.  Commercial  motor  vehicles. 
Driver  qualification,  Highways  and 
roads,  Motor  carriers  licensing  and 
testing  procedures,  and  Motor  vehicle 
safety. 

Issued  on:  January  11, 1993. 

T.  D.  Larson, 

Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  proposes  to  amend  title 
49,  Code  of  Federal  Regulations,  chapter 
III,  subchapter  B,  as  set  forth  below. 

PART  383 — [AMENDED], 

1.  The  authority  citation  for  part  383 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  3102;  49  U.S.C.  App. 
2505,  2701  et  seq.;  and  49  CFR  1.48. 

2.  Section  383.5  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  for  out-of-service  order  as 
follows: 

$383.5  Definitions. 
***** 

Out-of-service  order  means  a 
declaration  by  the  Federal  Highway 
Administration,  or  by  an  authorized 
enforcement  officer  of  a  State  or  local 
jurisdiction,  that  a  driver,  or  a 
commercial  motor  vehicle,  or  a  motor 
carrier  operation,  is  out-of-service  under 
the  provisions  of  this  title,  including. 


but  not  limited  to,  §§  386.72,  392.5, 
395.13,  or  396.9. 

***** 

3.  In  §  383.37,  paragraph  (a)  is 
amended  by  removing  the  last  “or”, 
paragraph  (b)  is  amended  by  removing 
the  period  at  the  end  and  replacing  it 
with  or”,  and  paragraph  (c)  is  added 
to  read  as  follows: 

$  383.37  Employer  responsibilities. 
***** 

(c)  In  which  the  employee,  or  the 
vehicle  he/she  is  driving,  or  the  motor 
carrier  operation,  is  subject  to  an  out-of¬ 
service  order. 

4.  In  §  383.51,  paragraph  (d)  is 
redesignated  as  paragraph  (e),  and  a  new 
paragraph  (d)  is  added  to  reed  as 
follows: 

§  383.51  Disqualification  of  driver*. 
***** 

(d)  Disqualification  for  violation  of 
out-of-service  orders — (1)  General  rule. 

A  driver  who  is  convicted  of  violating 
an  out-of-service  order  is  disqualified 
for  the  period  of  time  specified  in 
paragraph  (d)(2)  of  this  section.  In 
addition,  such  driver  is  subject  to 
special  penalties  as  contained  in 

§  383.53(b). 

(2)  Duration  of  disqualification  for 
violation  of  out-of-service  orders: 

(1)  First  violation.  A  driver  who  is 
convicted  of  a  first  violation  of  an  out- 
of-service  order  is  disqualified  for  a 
period  of  not  less  than  90  days. 

(ii)  Subsequent  violation.  A  driver 
who  is  convicted  of  two  or  more 
violations  of  out-of-service  orders  in 
separate  incidents  is  disqualified  for  a 
period  of  five  years. 

(e)  *  *  * 

5.  Section  383.53  is  revised  to  read  as 
follows: 

$383.53  Penalties. 

(a)  General  rule.  Any  person  who 
violates  the  rules  set  forth  in  subparts  B 
and  C  of  this  part  may  be  subject  to  civil 
or  criminal  penalties  as  provided  for  in 
49  U.S.C.  521(b). 

(b)  Special  penalties  pertaining  to 
violation  of  out-of  service  orders— -(1) 
Driver  violations.  A  driver  who  is 
convicted  of  violating  an  out-of-service 
order  shall  be  subject  to  a  civil  penalty 
of  not  less  than  $1,000  in  addition  to 
disqualification  under  §  383.51(d). 

(2)  Employer  violations.  An  employer 
who  is  convicted  of  a  violation  of 

§  383.37(c)  shall  ba  subject  to  a  civil 
penalty  of  not  more  than  $10,000. 

PART  390— [AMENDED] 

6.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 
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Authority:  49  U.S.C  App.  2503  and  2505; 
49  U.S.C  3102  and  3104;  and  49  CFR  1.48. 

7.  Section  390.5  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  for  out-of-service  order  as 
follows: 

S  390.5  Definitions. 
***** 

Out-of-service  order  means  a 
declaration  by  the  Federal  Highway 
Administration,  or  by  an  authorized 
enforcement  officer  of  a  State  or  local 
jurisdiction,  that  a  driver,  or  a 
commercial  motor  vehicle,  or  a  motor 
carrier  operation,  is  out-of-service  under 
the  provisions  of  this  title,  including, 
but  not  limited  to,  §§  386.72,  392.5, 
395.13,  or  396.9. 

***** 

PART  391— [AMENDED] 

8.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505;  49  U.S.C. 
504  and  3102;  and  49  CFR  1.48. 

9.  Section  391.15  is  amended  to  add 
a  new  paragraph  (d)  to  read  as  follows: 

$  391 .1 5  Disqualification  of  drivers. 
***** 

(d)  Disqualification  for  violation  of 
out-of-service  orders. 

(1)  General  rule.  A  driver  who  is 
convicted  of  violating  an  out-of-service 
order  is  disqualified  for  the  period  of 
time  specified  in  paragraph  (d)(2)  of  this 
section. 

(2)  Duration  of  disqualification  for 
violation  of  out-of-service  orders: 

(i)  First  violation.  A  driver  who  is 
convicted  of  a  first  violation  of  an  out- 
of-service  order  is  disqualified  for  a 
period  of  not  less  than  90  days. 

(ii)  Subsequent  violation.  A  driver 
who  is  convicted  of  two  or  more 
violations  of  out-of-orders  in  separate 
incidents  is  disqualified  for  five  years. 

(FR  Doc.  93-1083  Filed  1-14-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  91-49;  Notice  3] 

RIN  2127-AE29 

Federal  Motor  Vehicle  Safety 
Standards,  Electric  Vehicles  Controls 
and  Displays;  Windshield  Defrosting 
and  Defogging  Systems 

AGENCY;  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  minor 
amendments  of  Federal  Motor  Vehicle 
Safety  Standards  on  controls  and 
displays,  and  windshield  defrosting  and 
defogging  systems  that  would  make 
them  more  appropriate  for  electric 
powered  motor  vehicles.  The  proposal 
is  based  upon  comments  received  in 
response  to  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
published  in  December  1991. 

DATES:  The  comment  closing  date  for 
the  notice  is  March  1, 1993.  The  final 
rule  would  be  effective  180  days  after  its 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
shown  above  and  be  submitted  in 
writing  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Docket  hours 
are  9:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chales  Hott,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (202-366-0247) 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  December  27, 1991,  NHTSA 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  (56  FR  67038) 
requesting  comments  on  potential 
safety-related  issues  associated  with  the 
use  of  electric  vehicles  (EVs),  and 
solicited  ideas  on  whether  the  agency 
should,  and  if  so  how  it  might  address 
those  problems  through  possible  new 
and  amended  Federal  Motor  Vehicle 
Safety  Standards.  The  reader  is  referred 
to  the  ANPRM  for  a  full  discussion  of 
these  issues. 

In  response  to  the  comments  received 
on  the  ANPRM,  this  notice  proposes 
minor  amendments  to  two  Federal 
Motor  Vehicle  Safety  Standards  to  make 
them  more  appropriate  to  electric 
vehicles.  In  addition,  the  agency  is 
publishing  in  this  issue  a  supplemental 
notice  of  proposed  rulemaking 
modifying  the  agency’s  proposed 
standard  on  passenger  car  brake  systems 
in  a  manner  that  would  accommodate 
electric  vehicles. 

The  ANPRM  elicited  widespread 
public  interest,  and  a  total  of  46 
comments  were  received  in  response  to 
it.  A  listing  of  the  commenters  in 
alphabetical  order  demonstrates  the 
breadth  of  experience  and  viewpoints 
that  the  commenters  represent.  They 
were:  Spencer  E.  Adler,  Esq.,  American 
Tour  de  Sol,  American  Honda  Motor 
Company,  Amerigon,  Battery  Council 
International,  Bay  Area  Rapid  Transit 


District,  Anthony  R.  Benedetto,  Biodyne 
Research,  Inc.,  BMW  of  North  America, 
Chloride-RWE,  Chrysler  Corporation, 
Connecticut  Department  of  Motor 
Vehicles,  Cushman,  Electric  Power 
Research  Institute  (EPRI),  Electric 
Transportation  Association  (ETA), 
Electric  Transportation  Coalition, 

Electric  Vehicles  of  America,  Electric 
Vehicle  Industry  Association,  Electro 
Automotive,  Ford  Motor  Company, 
General  Motors  Corporation,  Idaho 
National  Engineering  Lab,  Insurance 
Institute  for  Highway  Safety,  Inter  City 
Testing  &  Consulting,  International  Auto 
Design,  Kumn  Industries,  Mercedes- 
Benz  of  North  America,  Mitsubishi 
Motors  Corporation,  Motor  Vehicle 
Manufacturers  Association  (MVMA), 
Nissan  Research  &  Development  (two 
comments),  Renaissance  Cars,  Inc., 
Rubber  Manufacturer’s  Association, 
SAE/Ford,  Solar  Electric,  Solar  & 

Electric  Racing  Association,  Subaru  of 
America,  Suzuki  Motors,  Toyota  Motor 
Corporation,  TUV  Rheinland  of  North 
America,  Underwriters  Laboratories, 

Inc.,  U.S.  Department  of  Energy,  U.S. 
Postal  Service,  Volkswagen  of  America, 
Inc.,  and  WEC  Oceanic  Division. 

As  NHTSA  noted  in  the  ANPRM,  it 
has  twice  previously  reviewed  the 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSS)  to  determine  their 
appropriateness  for  EVs  and  published 
the  findings  in  response  to 
Congressional  requirements.  On  those 
occasions,  which  are  discussed  below, 
the  agency  concluded  that  all  FMVSS 
are  applicable  to  EVs  although  some  of 
the  crash  avoidance  standards  might 
have  to  be  revised  because  they  contain 
text  specifically  addressing  internal 
combustion  engines  or  engine 
components.  No  rulemaking  was 
initiated  by  the  agency  following  those 
earlier  reviews  because  the  prospect  of 
significant  nupibers  of  EVs  being 
produced  was  much  more  uncertain 
than  it  is  now. 

NHTSA  is  issuing  this  notice  now 
because  it  wishes  to  have  any  necessary 
safety  standards  in  place  as  soon  as 
possible  to  support  the  safe  introduction 
and  operation  of  EVs.  To  delay 
rulemaking  until  significant  production 
of  EVs  actually  begins  could  not  only 
fail  to  prevent  avoidable  safety 
problems,  but  also  disrupt  and  impede 
the  development  and  commercialization 
of  EVS. 

II.  Background 

Public  Law  94-413,  the  Electric  and 
Hybrid  Vehicle  Research,  Development, 
and  Demonstration  Act,  required  the 
Department  of  Transportation  (DOT)  to 
conduct  a  study  of  the  current  and 
future  applicability  of  the  FMVSS  and 
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regulations  to  electrio^nd  hybrid 
vehicles.  In  response,  NHTSA  published 
a  study  of  EV  safety  requirements  in 
1978  entitled  “Applicability  of  Federal 
Motor  Vehicle  Safety  Standards  to 
Electric  and  Hybrid  Vehicles.”  The 
study  found  that  most  existing  FMVSS 
were  suitable,  although  some  containing 
reference  to  internal  combustion 
engines  or  engine  components  would 
require  modifications. 

In  1988,  the  Alternative  Motor  Fuels 
Act  (Public  Law  100—494)  was  enacted. 

It  included  a  requirement  for  a  review 
by  DOT,  among  other  agencies,  of  its 
regulations  and  a  report  identifying 
those  rules  or  standards  that  are  barriers 
to  introduction  of  EVs  into  commerce. 
DOT’S  report  to  Congress  in  response  to 
Pub.  L.  100-494  is  titled  “Federal 
Regulations  Needing  Amendment  to 
Stimulate  the  Production  and 
Introduction  of  Electric/ Solar  Vehicles.” 
The  report,  published  in  January  1990, 
reviewed  EVs  with  respect  to  NHTSA 
safety  regulations  and  procedures.  The 
review  reached  many  of  the  same 
conclusions  regarding  the  applicability 
of  the  FMVSS  to  EVs  that  were  reported 
in  1978  in  response  to  Pub.  L.  94—413. 
The  principal  conclusions  in  the  latter 
report  were  that  existing  standards  for 
brakes,  tires,  and  windshield  defrosting 
and  defogging  would  probably  need  to 
be  modified  so  that  they  are  suitable  as 
they  apply  to  EVs. 

Interest  in  the  suitability  of  Federal 
regulations  as  they  affect  EVs  has 
increased  in  the  last  several  years  in 
response  to  the  efforts  of  many  major 
foreign  and  domestic  automobile 
manufacturers  to  develop  electrically 
powered  passenger  cars,  trucks,  and 
multi-purpose  passenger  vehicles 
(MPV).  The  primary  impetus  for  the 
introduction  of  large  numbers  of  EVs 
into  the  U.S.  marketplace  is  a  regulation 
of  the  California  Air  Resources  Board. 
Similar  regulations  are  under 
consideration  by  other  States.  The 
California  regulation  requires  that  not 
less  than  two  percent  of  a 
manufacturer’s  sales  in  the  State 
(roughly  40,000  vehicles  total)  must  be 
zero  emission  vehicles  (ZEVs), 
beginning  in  model  year  1998.  This 
requirement  will  increase  to  10  percent 
or  roughly  200,000  vehicles  beginning 
in  model  year  2003.  The  definition  of  a 
ZEV  is  a  vehicle  that  emits  no  exhaust 
or  evaporative  emission  of  any  kind. 
Currently,  the  electric  vehicle  is  the 
only  vehicle  which  meets  these 
requirements.  The  only  other  alternative 
fuel  expected  to  meet  the  ZEV 
requirements  is  hydrogen  fuel  cells. 
However,  this  technology  is  still  in  the 
research  and  development  stage. 


III.  Modifications  to  FMVSS  to  Improve 
Suitability 

The  FMVSS  are  organized  into  three 
main  categories  covering  crash 
avoidance,  crashworthiness,  and  post 
crash  factors.  Based  on  studies  and 
reviews  of  the  FMVSS’s  concerning 
their  suitability  for  EVs,  NHTSA  has 
concluded  that  EVs  should  comply  with 
the  intent  or  purpose  of  all  existing 
FMVSS.  Several  standards  require 
modifications,  however,  as  some  aspects 
of  them  are  premised  on  types  of 
technology,  e.g.,  internal  combustion 
engines,  not  found  in  EVs.  Specific 
comments  were  sought  on  how  these 
standards  might  be  modified,  and 
whether  the  performance  requirements 
of  these  standards  should  be  changed 
for  EVs,  and,  if  so,  what  performance 
requirements  would  be  appropriate. 
These  issues  are  discussed  in  greater 
detail  below. 

Cash  Avoidance  Standards 

1.  FMVSS  No.  101,  Controls  and 
Displays 

The  appropriateness  of  Standard  No. 
101  was  not  discussed  in  the  ANPRM, 
but  was  the  subject  of  comments  by  GM, 
MVMA,  Chrysler  Corporation,  and  ETA. 

A.  Standardization  of  EV-Specific 
Displays 

ETA  believes  that  certain  displays 
that  are  unique  to  EVs  should  be 
standardized  before  EVs  begin  to 
proliferate.  The  displays  and  symbols 
that  are  candidates  for  standardization 
are  a  state  of  charge  indicator,  hgction 
battery  voltage,  traction  battery  current, 
traction  battery  temperature,  traction 
battery  disconnect,  and  regenerative 
override.  In  the  absence  of  any 
demonstrable  safety  need  for 
standardization,  NHTSA  declines  to 
initiate  rulemaking  to  standardize  EV- 
specific  displays,  other  than  for  labeling 
the  battery  charge  indicator  and  its 
symbol. 

B.  Battery  Charge  Indicator  and  Symbol 

MVMA  and  Chrysler  commented  that 
a  gauge  and  symbol  should  be  required 
to  indicate  battery  energy  level  which 
will  provide  operators  with  an 
indication  of  the  vehicle’s  remaining 
range  capability  before  recharging  is 
required.  GM  stated  that  the  European 
agencies  have  agreed  to  use  the  ISO 
battery  symbol  to  indicate  electrical 
power  reserve  and  requested  NHTSA ’s 
concurrence  to  use  it. 

NHTSA  believes  that  EV 
manufacturers  will  provide  a  “range 
indicator”  or  "state-of-charge”  indicator 
similar  to  the  fuel  gauge  on  a 
conventionally  powered  vehicle, 


without  a  regulatory  requirement  that 
they  do  so.  The  method  of  measuring 
state-of-charge  should  be  left  to  the 
manufacturer  as  the  accuracy  of  current 
systems  varies  widely  at  this  stage  of  the 
art.  However,  NHTSA  is  proposing  that 
the  state-of-charge  indicator  (whether  a 
gauge  or  otherwise)  contain  an 
illuminated  telltale  with  the  word 
“RECHARGE”,  and  the  ISO  battery 
symbol  (identical  to  the  one  presently 
specified  to  indicate  "electrical 
charge”),  which  will  illuminate  when 
the  electrical  energy  remaining  in  the 
battery  system  contains  less  than  25%  of 
full  charge.  NHTSA  invites  specific 
comments  as  to  whether  a  value  other 
than  25%  would  be  more  appropriate. 
NHTSA  also  asks  comments  on  whether 
use  of  the  ISO  symbol  to  indicate  a 
state-of-charge  warning  is  likely  to  be 
confusing  given  its  present  use  to 
indicate  “electrical  charge”  in 
conventionally  powered  vehicles,  and 
whether  an  alternative  symbol,  such  as 
the  outline  of  a  household  electrical 
plug,  might  be  desirable. 

2.  FMVSS  No.  102,  Transmission  Shift 
Lever  Sequence,  Starter  Interlock  and 
Transmission  Braking  Effect 

As  NHTSA  commented  in  the 
ANPRM,  EVs  with  multi-speed 
transmissions  that  are  not  equipped 
with  regenerative  braking  may  have 
difficulty  complying  with  the 
transmission  braking  provision  of 
Standard  No.  102  which  requires 
transmission  braking  effects  at  speeds 
under  25  mph  for  automatic  multi-speed 
transmissions. 

There  were  two  questions  for  which 
NHTSA  sought  comment: 

(a)  Should  EVs  be  required  to  comply 
with  the  transmission  braking  effect 
requirements  of  Standard  No.  102? 

Although  most  of  the  46  commenters 
replied  in  the  affirmative,  nine  did  not. 
Two  of  them  noted  that  regenerative 
braking  is  a  function  of  the  state  of  the 
charge  of  the  battery  and  will  not  be 
reliable  as  a  safety  system.  Others  in 
opposition  believe  that  removing  this 
requirement  for  EVs  would  permit 
designers  a  wider  degree  of  freedom  in 
the  layout  of  drive  trains. 

The  agency  has  decided  to  make  no 
change  in  the  standard,  and  notes  the 
great  support  for  applying  Standard  No. 
102  to  EVs  with  multi-speed 
transmissions.  The  purpose  of  the 
braking  effect  requirement  is  to  assist 
the  vehicle  service  brake  system  on  long 
down-grades.  Regenerative  braking  can 
perform  the  same  function.  Even  though 
the  effectiveness  of  the  regenerative 
function  varies  with  the  charge  in  the 
batteries,  the  function  of  regenerative 
braking  ought  to  be  available  in  varying 
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degrees  for  most  of  the  time  in  which  an 
EV  is  operating. 

(b)  What  percentage  of  EVs  are  likely 
to  be  equipped  with  multi-speed 
automatic  transmissions? 

At  present,  most  EVs  operate  with 
only  one  forward  gear  ratio.  In  the  view 
of  the  comm  enters,  at  this 
comparatively  early  stage  of 
contemporary  EV  development,  it  is  not 
possible  to  determine  the  percentage  of 
EVs  that  ultimately  may  be  equipped 
with  multi -speed  automatic 
transmissions,  and  NHTSA  concurs 
with  this  assessment. 

Because  EVs  with  single  speed 
transmissions  are  excluded  from 
Standard  No.  102,  Ford  commented  that 
the  standard  should  be  modified  to 
require  the  availability  of  a  braking 
effect  on  these  vehicles  that  can 
supplement  the  service  brake.  NHTSA 
will  take  this  comment  under 
advisement  as  a  possible  new  regulation 
to  address  crash  avoidance  standards 
unique  to  EVs. 

3.  FMVSS  No.  103,  Windshield 
Defrosting  and  Defogging  Systems 

One  provision  of  Standard  No.  103 
requires  the  defrosting  and  defogging 
system  of  a  vehicle  to  be  capable  of 
melting  a  specific  amount  of  windshield 
ice  within  a  specified  time  period  after 
allowing  time  for  engine  warm-up.  In 
the  past,  some  EVs  equipped  with  an 
on-board  combustion  heater  have  used 
them  for  defrosting  and  defogging 
systems,  although  there  is  no  record  of 
an  EV  meeting  the  requirements  of  this 
portion  of  the  standard.  However,  for 
EVs,  the  reference  to  engine  warm-up  is 
meaningless  and  may  require  revision. 

There  were  two  questions  for  which 
NHTSA  sought  comment: 

fa)  How  should  Standard  No.  103  be 
modified  to  reflect  the  feet  that  an 
engine  warm-up  period  may  not  be 
needed  and  a  warm-up  time  period  for 
a  combustion  heater  may  need  to  be 
substituted? 

Generally,  common  ter*  recommended 
that  the  warm-up  procedure  for  EVs 
should  be  the  one  that  the  manufacturer 
recommends  for  cold  weather  starting. 
NHTSA  tentatively  concurs,  and 
believes  that  Standard  No.  103  should 
be  modified  to  allow  the  use  of  auxiliary 
defrosting/defogging  systems.  Thus,  it  is 
proposing  that  the  manufacturer's  caold 
weather  warmup  procedure  be  followed 
by  vehicles  equipped  with  a  heating 
system  other  than  a  heat  exchanger  type 
that  uses  the  engine's  liquid  coolant  as 
a  means  to  supply  the  heat  to  the  heat 
exchanger.  These  changes  would  be 
made  to  the  demonstration  procedures 
in  64.3(e)  end  54.3(b). 


(b)  Should  the  requirements  of 
Standard  No.  103  be  revised  for  EVs?  If 
so,  what  requirements  for  EV  defrosting 
and  defogging  would  be  appropriate? 
What  effect  would  these  modifications 
to  Standard  No.  103  have  on  EV  safety? 

Most  commenters  believed  that  the 
performance  requirements  of  the 
standard  can  be  met  with  today’s 
technology,  either  with  a  combustion 
heater  or  another  device,  such  as 
resistance  heating.  Some  noted  that  EV 
defrosting  can  take  place  while  the 
vehicle  is  plugged  into  a  recharging 
station,  and  while  this  is  an  acceptable 
method  of  maximizing  the  vehicle’s 
range,  there  may  be  occasions  in  which 
the  vehicle  will  need  to  be  defrosted  at 


energy  of  the  vehicle’s  velocity.  NHTSA 
believes  that  an  EV  with  regenerative 
braking  should  be  tested  in  its  normal 
operating  state  if  the  regeneration 
system  is  in  permanent  operation,  and 
not  subject  to  any  control  by  the  EV 
operator.  If  the  regenerative  effect  can  be 
switched  off  or  the  vehicle  has  a  clutch, 
then  the  vehicle  should  be  tested  with 
the  regenerative  feature  inoperative,  or 
with  the  transmission  in  neutral. 

However,  most  commenters  believe 
that  the  portion  of  Standard  No.  105  that 
addresses  testing  in  the  neutral  position 
should  be  modified.  NHTSA 
understands  that  EVs  with  direct  drive 
transmissions  have  only  a  forward  and 
reverse  selector  which  reverses  the 


locations  where  auxiliary  power  is  not 
available.  Therefore,  NHTSA  has 
decided  not  to  reduce  the  performance 
requirements  of  Standard  No.  103  for 
EVs. 

One  commenter  suggested  that  the 
standard  be  modified  to  reflect  the 
climate  of  the  geographical  area  in 
which  the  EV  is  used.  While  it  is  true 
that  EVs  operating  in  Southern 
California  may  not  require  the 
defrosting/defogging  capabilities  of  EVs 
used  in  colder  climates  (indeed,  at  one 
time  Standard  No.  103  did  not  apply  to 
passenger  cars  manufactured  for  sale  in 
Hawaii),  any  owner  of  an  EV  is  not 
precluded  from  using  it,  or  selling  it  for 
use,  anywhere  in  the  United  States.  For 
this  reason,  EVs  must  be  subject  to 
uniform  national  standards,  not  to 
standards  based  on  local  climatic 
considerations. 

4.  FMVSiS  No.  105,  Hydraulic  Brake 
Systems 

Standard  No.  105  specifies 
requirements  far  hydraulic  service 
brakes  and  associated  parking  brake 
systems.  One  of  the  standard’s 
provisions  is  that  the  vehicle  be  placed 
in  neutral  for  some  of  the  tests.  For  EVs 
with  direct  drive  systems  and/or 
regenerative  braking,  NHTSA 
considered  that  this  test  procedure  may 
be  difficult  to  follow. 

The  questions  for  which  NHTSA 
sought  comment  were:  do  the  test 

Erocedures  of  Standard  No.  105  need  to 
e  modified  for  EVs  equipped  with 
regenerative  braking  and/or  direct  drive 
transmissions?  If  so.  what  should  the 
modifications  be? 

Technically  speaking,  "regenerative 
braking"  does  not  describe  an 
application  of  an  EV’s  service  brake 
system,  but  the  decelerative  effect  that 
results  from  the  conversion  of  kinetic 
energy  into  stored  electrical  energy.  The 
purpose  of  the  regeneration  system  is  to 
extend  the  range  of  the  vehicle  by 
making  useofthe  available  kinetic 


rotation  of  the  electric  motor,  and  thus 
do  not  have  a  designated  "neutral" 
position.  However,  the  equivalent  for  an 
EV  with  a  direct  drive  transmission 
would  be  the  position  of  the  selector  in 
either  forward  or  reverse  position 
without  any  application  of 
electromotive  force  (unless  there  is  a 
clutch  to  disconnect  the  motor  from  the 
drive  train).  . 

GM  (through  Stephen  Selander  of  its 
legal  staff)  requested  interpretations  of 
Standard  No.  105  and  its  applicability  to 
a  vehicle  braking  system  that  consisted 
of  front  hydraulic  disc  (service)  brakes, 
and  rear  electric  (service  and  parking) 
brakes,  four-wheel  anti-lock  braking 
system,  and  regenerative  braking. 
NHTSA  replied  to  Mr.  Selander  on 
April  29, 1992,  that  the  hydraulic 
portion  of  the  service  brake  system  was 
cover  under  Standard  No.  105,  and 
should  be  tested  in  accordance  with  the 
features  specified  therein,  and  that 
regenerative  braking  should  be  allowed 
to  operate  normally  just  as  engine 
braking  occurs  normally  during 
compliance  testing  to  Standard  No.  105. 
GM  also  requested  that  tests  be  initiated 
with  a  full  charge  of  the  battery  pack  so 
that  the  amount  of  regenerative  braking 
that  would  occur  during  the  tests  would 
be  minimized,  representing  the  "worst 
case"  condition.  NHTSA  replied  that 
the  braking  requirements  must  be  met 
regardless  of  the  state  of  charge  since 
EVs  will  be  driven  with  various  states 
of  charge.  This  position  is  consistent 
with  GM’s  suggestion  that  compliance 
testing  be  conducted  under  "worst  case" 
conditions. 

GM  also  recommended  that  Standard 
No.  105  be  amended  to  include  electric 
brake  systems.  The  performance 
requirements  that  GM  viewed  as 
appropriate  for  such  systems  were: 

1.  Maximum  speed  attainable  to  be 
determined  with  batteries  at  90%  of  full 
charge. 

2.  Initiation  of  performance  tests  with 
battery  pack  charged  between  95-100%. 
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3.  External  charging  during  test 
sequence  permissible  only  if  required  to 
complete  the  test  sequence. 

4.  On-board  charging  permissible, 
except  where  charging  is  disabled  in  the 
course  of  conducting  partial  failure 
tests. 

After  reviewing  these  comments, 
NHTSA  has  concluded  that  the  more 
appropriate  place  for  a  standard  for 
electric  brake  systems  is  proposed 
Standard  No.  135  Passenger  Car  Brake 
Systems.  This  standard,  proposed  on 
July  3, 1991  (56  FR  30528),  is  more 
performance  oriented  and  less  design 
specific  than  Standard  No.  105.  By  a 
separate  notice,  a  supplemental  notice 
of  proposed  rulemaking,  NHTSA  is 
amending  the  proposal  in  a  manner 
responsive  to  die  subject  of  braking 
systems  for  EVs. 

Crashworthiness  Standards 

5.  FMVSS  No.  204,  Steering  Control 
Rearward  Displacement 

Standard  No.  204  specifies  the 
maximum  rearward  displacement  of  the 
steering  control  system  during  a  30  mph 
rigid  barrier  collision.  It  is  anticipated 
that  EVs  converted  from  internal 
combustion  engine  (ICE)  vehicles  may 
have  problems  complying  with 
Standard  No.  204  and  some,  if  not  all, 
of  the  other  crashworthiness  standards 
that  contain  the  rigid  barrier  crash  test 
procedure.  The  converted  EVs  are 
usually  at  least  10  percent  heavier  than 
the  ICE  vehicle  from  which  they  were 
derived.  This  is  potentially  significant 
because  the  weight  increase  may  result 
in  more  overall  deformation  of  the  EV 
during  the  crash  test.  Increased  overall 
frontal  deformation  would  increase  the 
likelihood  that  the  requirements  of 
Standard  No.  204  would  not  be  met.  For 
EVs  having  difficulty  meeting  the 
requirements  of  this  standard,  NHTSA 
notes  that  the  Vehicle  Safety  Act 
provides  that  a  manufacturer  may  apply 
for  a  2-year  temporary  exemption  for  up 
to  2,500  vehicles  per  year  on  the  basis 
that  an  exemption  would  facilitate  the 
development  and  field  evaluation  of 
low-emission  motor  vehicles. 

The  question  for  which  the  agency 
sought  comment  was:  should  NHTSA 
consider  seeking  an  amendment  of  the 
Vehicle  Safety  Act  that  would  increase 
the  number  of  vehicles  that  the 
exemption  covers  per  year  and  would 
lengthen,  from  2  years  to  3  years,  the 
maximum  term  allowed  for  exemptions 
granted  to  low-emission  motor  vehicles? 
These  amendments  might  facilitate  the 
production  of  low-emission  vehicles. 

The  consensus  among  the 
commenters  was  that  EVs  should 
comply  with  Standard  No.  204,  and  that 


the  number  of  vehicles  and  the 
maximum  term  of  low-emission  vehicle 
exemptions  should  not  be  increased.  In 
their  opinion,  legislative  changes  of  this 
nature  would  contribute  to  a  perception 
that  EVs  have  a  lower  level  of  safety, 
and  result  in  a  delay  in  the  introduction 
of  roadworthy  vehicles.  Eight 
commenters,  however,  were  in  favor  of 
increasing  the  exemption  number  or  the 
term.  After  review  of  all  relevant 
comments,  the  agency  concurs  with  the 
reasoning  of  the  consensus  and  will  not 
seek  to  change  either  Standard  No.  204, 
or  the  statutory  provision  relating  to 
low-emission  motor  vehicle  exemptions. 

6.  FMVSS  No.  208,  Occupant  Crash 
Protection 

Standard  No.  208  places  limits  on  the 
head,  thorax,  and  leg  impact  responses 
of  test  Rummies  placed  in  front 
outboard  seats  during  a  30  mph  rigid 
barrier  crash  test.  Many  EVs  that  are 
designed  and  built  as  EVs  (and  not 
converted  from  ICE  to  electric 
propulsion)  are  small  and  light.  There  is 
concern  that  many  such  vehicles  may 
have  problems  meeting  the 
requirements  of  Standard  No.  208  due  to 
limited  crash  energy  management 
capability.  As  previously  stated,  EVs 
converted  from  ICE  vehicles  may  have 
problems  complying  with  the  standards 
that  contain  barrier  crash  test 
procedures  because  of  the  weight 
increase  that  often  occurs  as  a  result  of 
the  conversion.  Previous  studies  of  the 
suitability  of  the  FMVSS  for  EVs  have 
concluded  that  compliance  with  the 
barrier  crash  test  standards  may  present 
problems,  but  it  is  practicable  and 
necessary  for  safety.  There  are  few  crash 
test  data  available  on  late  model  EVs 
with  which  to  assess  objectively  the 
ability  of  those  existing  vehicles  to  meet 
the  requirements  of  the  barrier  crash  test 
standards.  For  EVs  needing  significant 
modifications  to  meet  the  requirements 
of  Standard  No.  208,  use  of  the 
temporary  exemption  procedure  as  an 
interim  measure  might  be  appropriate. 

The  questions  for  which  the  agency 
sought  comment  were: 

(a)  See  the  question  under  paragraph 
5  above. 

(b)  If  the  number  of  exempted 
vehicles  per  year  were  increased  for 
EVs,  what  would  be  the  overall  effect  on 
the  safety  for  occupants  of  these 
vehicles? 

Once  more,  the  consensus  of  the 
commenters  was  that  Standard  No.  208 
should  apply  to  EVs  in  the  same  manner 
as  it  does  to  other  vehicles,  and  that 
amendment  of  the  temporary  exemption 
provisions  would  result  in  a  public 
perception  of  lesser  safety,  inhibiting 
the  introduction  and  acceptance  of  EVs. 


For  these  reasons,  NHTSA  has  decided 
not  to  amend  Standard  No.  208  as  it 
applies  to  EVs,  or  to  seek  legislative 
changes. 

Were  the  number  of  exempted 
vehicles  increased  from  the  2,500  yearly 
now  permitted,  it  would  have  a  negative 
effect  on  occupant  safety.  While 
forthcoming  first-generation  EVs  most 
probably  will  be  used  in  relatively  short 
trips,  most  traffic  accidents  occur  within 
a  short  distance  of  a  vehicle’s  home. 

Post-Crash  Standards 

7.  FMVSS  No.  301,  Fuel  System 
Integrity 

Standard  No.  301  specifies 
requirements  for  the  integrity  of  motor 
vehicle  fuel  systems  by  limiting  the 
maximum  fuel  spillage  and  fuel  spillage 
rates  for  vehicles  after  rollover,  frontal 
barrier,  and  rear  moving  barrier  tests. 
Since  many  EVs  may  contain 
combustion  heaters  with  a  tank  and 
lines,  the  agency  concluded  in  its 
previous  studies  of  the  suitability  of  the 
FMVSS  for  EVs  that  EVs  should  meet 
the  requirements  of  Standard  No.  301. 
The  fire  and  explosion  hazard  that 
results  from  spilled  fuel  may  be  greater 
for  EVs  because  of  the  large  number  of 
ignition  sources  compared  to  ICE 
vehicles.  As  to  battery  liquids,  although 
most  electrolytes  are  not  nearly  as  likely 
to  ignite,  they  may  be  highly  corrosive 
and  toxic. 

The  questions  for  which  the  agency 
sought  comment  were: 

(a)  Should  EVs  comply  with  Standard 
No.  301  as  it  is  presently  written,  or 
should  it  be  modified  for  EVs?  If 
Standard  No.  301  should  be  amended 
for  EVs,  what  should  those 
modifications  be? 

Commenters  universally  agreed  that  if 
an  EV  contains  combustible  fuels,  the 
vehicle  should  comply  with  Standard 
No.  301.  Therefore,  no  amendment  is 
proposed. 

(b)  Should  requirements  similar  to  the 
fuel  spillage  and  fuel  spillage  rate 
requirements  of  Standard  No.  301  be 
adopted  to  regulate  the  spillage  of  liquid 
electrolyte? 

Commenters  saw  no  present  need  for 
a  requirement  of  this  nature.  Should 
motor  vehicle  safety  demand 
rulemaking  in  the  future,  the 
commenters  observed  thet  the  spillage 
rates  for  combustible  fuels  should  not  be 
adopted  for  liquid  electrolytes,  because 
of  the  variance  among  electrolytes,  some 
of  which  are  relatively  benign.  Some  of 
the  technologies  under  research  for  EV 
application  are  exotic  and  do  not  pose 
the  same  problems  as  those  which  may 
be  associated  with  conventional  lead- 
acid  batteries. 
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Proposed  Effective  Date 

The  amendments  proposed  by  this 
notice  would  be  effective  180  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures.  NHTSA  has 
considered  the  impacts  of  this 
rulemaking  action  and  has  determined 
that  it  is  neither  major  within  the 
meaning  of  Executive  Order  12291 
‘‘Federal  Regulation”,  nor  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
rulemaking  would  not  have  an  effect 
upon  the  economy  in  excess  of  $100 
million  a  year.  It  does  not  involve  a 
matter  of  substantial  public  interest  or 
controversy.  Nor  would  it  have  a 
substantial  effect  on  state  or  local 
government  The  rulemaking  action 
does  not  initiate  a  substantial  regulatory 
program  or  constitute  a  change  in 
policy.  The  purpose  of  the  proposal  is 
to  clarify  several  existing  requirements 
applicable  to  all  motor  vehicles  so  that 
they  may,  in  recognition  of  the  different 
characteristics  of  EVs,  be  more 
appropriate  for  EVs.  Therefore, 
preparation  of  a  full  regulatory 
evaluation  is  not  required. 

Executive  Order  12612  ( federalism ). 
This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  “Federalism”  and  it  has  been 
determined  that  the  notice  does  not  - 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

National  Environmental  Policy  Act. 
The  agency  has  determined  that  the 
notice  would  not  have  a  significant 
effect  upon  the  environment  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  There  is  no  environmental 
impact  associated  with  the  rulemaking 
action  since  it  clarifies  the  applicability 
of  existing  FMVSS  to  EVs.  To  the  extent 
that  the  rulemaking  action  would 
facilitate  the  production  of  EVs,  it  may 
result  in  a  net  positive  benefit  to  the 
environment. 

Regulatory  Flexibility  Act.  The  agency 
has  also  considered  the  effects  of  this 
rulemaking  action  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rulemaking  action  would  not  have 
a  significant  economic  effect  upon  a 
substantial  number  of  small  entities. 

Although  some  EV  manufacturers 
may  be  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  these  manufacturers  are  already 
required  to  comply  with  the  FMVSS 


that  the  rulemaking  action  is  intended 
to  clarify.  Further,  small  organizations 
and  governmental  jurisdictions  would 
not  be  significantly  affected  as  the  price 
of  new  EVs  should  not  be  impacted.  The 
notice  clarifies  some  existing 
requirements  that  EVs  must  meet. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


Comments 

NHTSA  solicits  public  comments  on 
this  notice,  ft  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length,  49  CFR  553.21. 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 

Tments  in  a  concise  fashion. 

a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  letter  setting  forth  the 
information  specified  in  the  agency’s 
confidential  business  information 
regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  the  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Comments  on  the  notice 
will  be  available  for  inspection  in  the 
docket.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 


available  in  the  docket  after  the  closing 
date  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self  addressed 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

A  regulatory  Information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  United  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— FEOERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read: 

Authority:  15  U.S.C.  1392, 1401, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

S  571.101  [Amended] 

Section  571.101  is  amended: 

2.  In  paragraph  S5.1,  “(j)  Electric 
vehicle  state-of-charge”  would  be  added 
under  “DISPLAYS”. 

3.  Table  2  would  be  amended  by 
adding  the  following:  under  Column  1, 
“Electric  vehicle  state-of-charge”;  under 
Column  2,  a  dash  to  indicate  no 
requirement;  under  Column  3, 
"Recharge”;  under  Column  4,  the  ISO 
battery  symbol  (the  same  symbol  as 
presently  used  for  "Electrical  charge”); 
and  under  Column  5,  a  dash  to  indicate 
no  requirement. 

$571,103  [Amended] 

Section  571.103  is  amended: 

4.  Paragraphs  S4.3  (a)  and  (b)  would 
be  revised  to  read: 

(a)  During  the  first  5  minutes  of  the 
test: 

(1)  For  a  passenger  car  equipped  with 
a  heating  system  other  than  a  heat 
exchanger  type  that  uses  the  engine’s 
coolant  as  a  means  to  supply  the  heat  to 
the  heat  exchanger,  the  warm-up 
procedure  is  that  specified  by  the 
vehicle’s  manufacturer  for  cold  weather 
starting,  except  that  connection  to  a 
power  or  heat  source  external  to  the 
vehicle  is  not  permitted. 
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(2)  For  all  other  passenger  cars,  the 
warmup  procedure  may  be  that 
recommended  by  the  vehicle’s 
manufacturer  for  cold  weather  starting. 

(b)  During  the  last  35  minutes  of  the 
test  period  (or  the  entire  test  period  if 
the  5-minute  warmup  procedure 
specified  in  paragraph  (a)  of  this  section 
is  not  used), 

(1)  For  a  passenger  car  equipped  with 
a  heating  system  other  than  a  heat 
exchanger  type  that  uses  the  engine's 
coolant  as  a  means  to  supply  the  heat  to 
the  heat  exchanger,  the  procedure  shall 
be  that  specified  by  the  vehicle’s 
manufacturer  for  cold  weather  starting, 
except  that  connection  to  a  power  or 
heat  source  external  to  the  vehicle  is  not 
permitted. 

(2)  For  all  other  passenger  cars, 
either — 

(i)  the  engine  speed  shall  not  exceed 

l, 500  r.p.m.  in  neutral  gear;  or 

(ii)  the  engine  speed  and  load  shall 
not  exceed  the  speed  and  load  at  15 

m. p.h.  in  the  manufacturer’s 
recommended  gear  with  road  load. 

*  *  *  *  * 

Issued  on:  January  6, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  93-632  Filed  1-14-93;  8:45  am] 
BILUNG  CODE  4910-50-M 


49  CFR  Part  571 

[Docket  No.  85-6;  Notice  7] 

RIN  21 27- A  A  13 

Federal  Motor  Vehicle  Safety 
Standards;  Passenger  Car  Brake 
Systems;  Electric  Vehicles 

AGENCY:  National  High  way  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM). 

SUMMARY:  This  notice  supplements  a 
pending  notice  of  proposed  rulemaking 
published  in  July  1991  (Notice  5)  that 
would  establish  a  new  Standard  No. 

135,  Passenger  Car  Brake  Systems,  to 
replace  Standard  No.  105,  Hydraulic 
Brake  Systems,  as  it  applies  to  passenger 
cars.  This  SNPRM  responds  to  an 
advance  notice  of  proposed  rulemaking 
published  in  December  1991  that  asked 
for,  among  other  things,  comments  on 
the  appropriateness  of  Standard  No.  105 
to  braking  systems  of  electric  vehicles. 

In  accordance  with  those  comments, 
NHTSA  has  tentatively  concluded  that 
any  proposed  changes  should  be  made 
to  Standard  No.  135  as  well  as  existing 
Standard  No.  105.  Hence,  this  notice 
proposes  to  revise  Standard  No.  105  and 
proposed  Standard  No.  135  to 


incorporate  definitions,  and  vehicle  and 
test  conditions  deemed  appropriate  for 
electric  vehicles. 

DATES:  Comment  closing  date: 

Comments  must  be  received  not  later 
than  March  1, 1993. 

Proposed  effective  date:  The  proposed 
addition  of  Standard  No.  135  to  the 
Code  of  Federal  Regulations  would 
become  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  As  of  that  date, 
manufacturers  would  have  the  option  of 
complying  with  either  Standard  No.  135 
or  Standard  No.  105.  Compliance  with 
Standard  No.  135  would  become 
mandatory  on  September  1st  following 
the  end  of  the  5-year  period  which 
would  begin  with  the  publication  of  the 
final  rule  in  the  Federal  Register.  A 
final  rule  for  electric  vehicles  based 
upon  this  notice  may  be  incorporated 
into  Standards  No.  105  and  135  at  the 
time  a  final  rule  establishing  Standard 
No.  135  is  published,  or  may  appear 
subsequently  as  amendments  to 
Standards  No.  105  and  135. 

ADDRESSES:  Comments  should  refer  to 
Docket  85-6;  Notice  7,  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Docket  hours  are  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Cook,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (202-366-4803). 
SUPPLEMENTARY  INFORMATION:  On 
December  27, 1991,  NHTSA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  requesting 
comments  to  determine  what  existing 
Federal  motor  vehicle  safety  standards 
may  need  modification  to  meet  the 
needs  associated  with  the  introduction 
of  significant  numbers  of  electric 
vehicles  (EVs)  (56  FR  67038).  One  of  the 
standards  for  which  the  agency  sought 
comments  was  Standard  No.  105, 
Hydraulic  Brake  Systems.  When  the 
comments  were  evaluated,  NHTSA 
decided  that  its  proposed  new  passenger 
car  braking  standard.  Standard  No.  135, 
Passenger  Car  Brake  Systems  should 
incorporate  the  new  EV  requirements  as 
well  as  Standard  No.  105  which, 
according  to  the  agency’s  plan,  is 
eventually  slated  to  be  phased  out. 

Another  notice  related  to  the  ANPRM 
is  being  published  in  this  issue  of  the 
Federal  Register,  a  notice  of  proposed 
rulemaking  proposing  to  make  minor 
amendments  to  the  Federal  Motor 
Vehicle  Safety  Standards  No.  101, 
Controls  and  Displays,  and  No.  103, 
Windshield  Defrosting  and  Defogging 
Systems. 


The  brake-related  questions  for  which 
NHTSA  sought  comment  in  the  ANPRM 
were  whether  the  test  procedures  of 
Standard  No.  105  need  to  be  modified 
for  EV’s  equipped  with  regenerative 
braking  and/or  direct  drive 
transmissions,  and,  if  so,  the  type  of 
modifications  required.  For  EVs  with 
direct  drive  systems  and/or  regenerative 
braking,  the  test  procedure  may  be 
difficult  to  follow.  Technically 
speaking,  “regenerative  braking”  does 
not  describe  an  application  of  an  EV’s 
foundation  brake  system,  but  the 
decelerative  effect  that  results  from  the 
conversion  of  kinetic  energy  into  stored 
electrical  energy.  Regenerative  braking 
is  not  designed  to  be  the  sole  means  of 
stopping  a  vehicle,  but  it  does  provide 
a  portion  of  the  stopping  capability.  The 
regeneration  system’s  design  purpose  is 
to  extend  the  range  of  the  EV  by  making 
use  of  the  available  kinetic  energy  of  the 
EV’s  velocity.  The  amount  of 
deceleration  is  a  function  of  the  state-of- 
charge  of  the  EV’s  propulsion  batteries. 
However,  regenerative  braking  may 
cause  other  features  of  the  service  brake 
system  to  operate  improperly. 

Therefore,  the  agency  is  proposing  that 
test  procedures  be  modified  to  account 
for  these  effects. 

Most  commenters  believed  that  the 
test  condition  of  Standard  No.  105  in 
which  the  transmission  is  in  neutral 
should  be  modified.  EVs  with  direct 
drive  transmissions  do  not  have  a 
neutral  position,  only  forward  and 
reverse  positions  which  reverse  the 
direction  of  the  electric  motor.  When 
such  an  EV  does  not  have  an  electrical 
force  field  applied  to  its  motor,  the 
effect  is  similar  to  that  which  occurs 
when  the  gear  selector  of  a  conventional 
transmission  is  in  the  neutral  position. 
Therefore,  NHTSA  has  tentatively 
concluded  that  an  EV  whose 
transmission  has  no  neutral  position 
should  be  tested  when  there  is  no 
electromotive  force  applied  to  the  motor 
by  the  vehicle  operator  (assuming  that 
there  is  no  clutch  to  disconnect  the 
motor  from  the  drive  train). 

On  February  17, 1992,  Stephen 
Selander  of  GM’s  legal  staff  requested 
interpretations  of  Standard  No.  105  and 
its  applicability  to  a  vehicle  braking 
system  that  consisted  of  front  hydraulic 
disc  (service)  brakes,  and  rear  electric 
(service  and  parking)  brakes,  four-wheel 
anti-lock  braking  system,  and 
regenerative  braking,  NHTSA  replied  to 
Mr.  Selander  on  April  29, 1992,  that  the 
hydraulic  portion  of  the  service  brake 
system  was  covered  under  Standard  No. 
105,  and  should  be  tested  in  accordance 
with  the  features  specified  therein,  and 
that  regenerative  braking  should  be 
allowed  to  operate  normally  (for  tests 
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conducted  in  gear)  just  as  engine 
braking  occurs  normally  during 
compliance  testing  to  Standard  No.  105. 
CM  also  requested  that  tests  be  initiated 
with  a  full  charge  of  the  battery  pack  so 
that  the  amount  of  regenerative  braking 
that  would  occur  during  the  tests  would 
be  minimized,  representing  the  “worst 
case”  condition.  NHTSA  replied  that 
the  braking  requirements  must  be  met 
regardless  of  the  state  of  charge  since 
EVs  will  be  driven  with  various  states 
of  charge.  This  position  is  consistent 
with  GM’s  suggestion  that  compliance 
testing  be  conducted  under  “worst  case” 
conditions. 

GM  also  recommended  that  Standard 
No.  105  be  amended  to  include  electric 
brake  systems.  The  performance 
requirements  that  GM  viewed  as 
appropriate  for  such  systems  were: 

1.  Maximum  speed  attainable  to  be 
determined  with  batteries  at  90%  of  full 
charge. 

2.  Initiation  of  performance  tests  with 
battery  pack  charged  between  95-100%. 

3.  External  charging  during  test 
sequence  permissible  only  if  necessary 
to  complete  the  test  sequence. 

4.  On-board  charging  permissible, 
except  where  charging  is  disabled  in  the 
course  of  conducting  partial  failure 
tests. 

In  reviewing  these  comments,  NHTSA 
came  to  the  conclusion  that  any  new  EV 
braking  requirements  should  be 
incorporated  into  the  forthcoming 
Standard  No.  135,  as  well  as  Standard 
No.  105,  which  is  scheduled  to  be 
terminated  for  passenger  cars  at  the  end 
of  the  5-year  period  during  which 
optional  compliance  with  Standard  No. 
135  is  permitted. 

Accordingly,  this  notice  proposes 
modifications  to  Standard  No.  105  as 
well  as  several  of  the  provisions  of 
Standard  No.  135  as  proposed  on  July  3, 
1991  (Notice  5),  that  are  responsive  to 
GM’s  suggestions  and  NHTSA’s 
concerns.  A  proposed  definition  of 
“Maximum  Speed”  should  make  clear 
that  the  maximum  speed  of  an  EV 
would  be  determined  when  the 
propulsion  batteries  are  at  not  less  than 
90%  charge,  and  in  accordance  with 
SAE  Recommended  Practice  J227a, 
Electric  Vehicle  Test  Procedure, 
February  1976  (and  not  updated  since 
by  the  SAE). 

A  definition  of  “Electric  Vehicle 
(EV)”  would  be  added.  The  definition 
would  include  an  internal  combustion/ 
electric  hybrid  as  follows:  "An  Electric 
Vehicle  (EV)  means  a  vehicle  which  is 
powered  by  an  electric  motor  drawing 
current  from  rechargeable  storage 
batteries,  fuel  cells,  or  other  portable 
sources  of  electrical  current,  and  which 
may  include  a  nonelectrical  source  of 


power  designed  to  charge  batteries  and 
components  thereof.” 

For  EVs  without  any  way  of 
disconnecting  (declutching)  the  power 
train  from  the  drive  wheels,  wording 
would  be  added  to  the  vehicle 
conditions  section,  to  clarify  that  no 
electromotive  force  would  be  applied  to 
the  propulsion  motors,  either  in  a 
driving  or  retarding  (regenerative)  mode. 

A  definition  of  "Regenerative  Braking 
System  (RBS)”  would  also  be  added. 

In  the  sections  relating  to  brake 
system  warning  indicator  activation, 
new  sub-paragraphs  would  be  added  to 
cover  vehicles  with  electric  brake 
actuation,  electric  transmission  of  the 
brake  control  signal,  and  EVs  with 
regenerative  braking  systems. 

NHTSA  is  also  concerned  about  EVs 
with  electric  brake  systems  that  have  as 
their  main  power  source  the  vehicle’s 
propulsion  batteries.  Therefore,  NHTSA 
is  proposing  that  EVs  with  electric  brake 
systems  also  perform  the  specified  tests 
(except  for  the  burnish  procedure)  when 
the  propulsion  batteries  are  at  1  percent 
or  less  or  full  charge.  However,  NHTSA 
is  seeking  comments  as  the  whether  1 
percent  is  reasonable,  and,  if  not,  views 
on  an  appropriate  percentage.  It  may  be 
that  a  specific  higher  value  will  be 
needed  if  the  EV  is  designed  to 
automatically  shut  down  the  drive 
motor(s)  when  the  propulsion  batteries 
are  depleted  below  a  certain  percentage 
of  full  charge.  In  this  case  the 
appropriate  wording  might  be  "when 
the  propulsion  batteries  are  at  1  percent 
or  less  above  the  actual  automatic  shut 
down  value  for  the  propulsion 
motorfs).” 

At  the  beginning  of  the  road  test 
sequence  when  the  brakes  are 
burnished,  the  propulsion  batteries 
must  be  at  not  less  than  95%  of  full 
charge.  During  the  burnish  procedure, 
charging  of  the  propulsion  batteries  by 
an  external  means  would  be  permitted 
if  necessary  to  complete  the  burnish 
procedure.  At  the  beginning  of  the  next 
test  in  the  test  sequence  after  burnish, 
it  is  proposed  that  the  propulsion 
batteries  be  at  not  less  than  95%  of  full 
charge  and  may  be  charged  by  an 
external  means  at  this  time.  NHTSA 
believes  that  EVs  will  have  no  problem 
completing  the  road  test  sequence 
without  further  charging.  Therefore,  no 
further  charging  of  the  propulsion 
batteries  would  be  allowed  unless 
otherwise  specified.  Regenerative 
braking  would  function  in  its  normal 
operating  mode  at  all  times  during  the 
tests  (except  the  proposed  new  test  for 
failed  regenerative  braking  system), 
provided  that  it  is  not  subject  to  the 
control  of  the  vehicle  operator.  If  the 
feature  is  controllable  by  the  operator,  it 


would  be  set  to  the  minimum  level  of 
braking  effect,  switched  off,  or  variable 
depending  on  the  test  procedure. 

For  the  wheel  lockup  sequence  test 
(S7.2)  and  the  adhesion  utilization  test 
(torque  wheel  method)  (S7.4)  of 
proposed  Standard  No.  135,  EVs  that 
have  no  neutral  position  or  means  to 
declutch  from  the  propulsion  motor, 
and  a  driver  controllable  regenerative 
braking  system  (RBS),  would  have  to 
pass  these  tests  with  the  RBS  at  any 
point  within  its  normal  operating  mode 
or  range.  RBS  systems  that  act  only  on 
one  axle  may  have  a  significant  effect  on 
the  brake  proportioning  of  the  vehicle. 

At  this  point,  NHTSA  is  not  sure  that 
the  torque  wheel  method  (S7.4)  could  be 
applied  to  EVs  with  regenerative 
braking  or  to  EVs  with  electric  brakes. 
Torque  wheel  calculations  are  based  on 
hydraulic  brake  line  pressures  and  for 
electric-actuated  brakes  there  is  no 
brake  line  pressure.  NHTSA  requests 
comments  on  the  application  of  the 
torque  wheel  test  to  EVs  with  electric 
brakes  and  to  EVs  with  regenerative 
braking  systems.  The  effects  of  RBS  on 
vehicle  braking  may  be  different  from 
the  effects  of  power-train/engine  braking 
of  an  internal  combustion  engine  which 
could  have  an  effect  on  the  adhesion 
utilization  curve  equation.  All  proposed 
designs  for  EVs  known  to  NHTSA 
incorporate  ABS.  In  this  event,  EVs 
would  not  be  subject  ^o  torque  wheel 
testing,  so  these  problems  may  be  moot. 
NHTSA  requests  comments  from 
manufacturers  of  EVs  whether  or  not  the 
vehicle  they  plan  will  be  equipped  with 
ABS. 

In  paragraph  S7.3  relating  to  ABS 
performance,  subparagraph  S7.3.2(b) 
specifies  that  the  transmission  position 
is  neutral;  this  is  being  modified  to 
cover  EVs  without  a  “transmission/ 
power  train”  neutral  position.  In  the 
paragraph  on  test  procedures  and 
performance  requirements,  S7.3.4, 
subparagraph  S7.3.4.4  would  be  added 
to  cover  driver  controlled  regenerative 
braking  systems  for  EVs  without  a 
"transmission/drive  train”  neutral 
position. 

The  "Stops  with  Engine  Off’  test 
(S7.7)  of  proposed  Standard  No.  135 
would  be  modified  to  specify  that  for 
EV’s  the  test  is  done  with  no  power  to 
the  vehicle  drive  motor(s),  but  with 
brake  power  or  brake  power  assist  still 
operating,  unless  cutting  off  the  drive 
motor(s)  also  disables  those  systems. 

In  the  sections  relating  to  hydraulic 
circuit  failure,  new  provisions  would  be 
added  to  cover  failed  electronic 
transmission  of  brake  signal  between  the 
brake  pedal  and  the  foundation  brakes, 
regardless  of  whether  the  foundation 
brakes  are  actuated  by  hydraulic  circuits 
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or  by  electric  motors.  These  provisions 
would  be  equivalent  to  the  current 
requirements  in  Standard  105  and 
roposed  in  Standard  135  for  failed 
ydraulic  brakes. 

In  the  sections  covering  “Power  brake 
unit  or  brake  power  assist  unit 
inoperative  (System  depleted)”,  new 
provisions  would  be  added  to  cover 
failure  of  electrically-actuated  brakes 
(brake  power  unit)  and  failure  of  the 
regenerative  braking  system.  Failure  of 
electric  brake  power  assist  is  already 
covered  by  Standard  105  and  proposed 
Standard  135. 

In  the  static  parking  brake  test,  new 
provisions  would  be  added  covering  the 
method  of  activating  the  parking  brakes 
when  electric  brakes  are  used  that 
incorporate  an  ON/OFF  switch/ 
pushbutton  to  apply  the  parking  brake 
function. 

It  is  proposed  that  the  dynamic 
parking  brake  test  of  Standard  135 
would  not  apply  to  parking  brake 
systems  using  electric  brakes  which  are 
activated  by  an  ON/OFF  switch/ 
pushbutton  to  apply  the  parking  brake 
function,  because  there  is  no  way  to 
modulate  these  brakes.  NHTSA  requests 
comments  on  whether  there  is  a  safety 
need  to  have  such  a  dynamic 
performance  requirement  for  such 
systems. 

Effective  Date 

Comments  received  in  response  to 
this  notice  will  be  considered  in  the 
development  of  the  final  version  of 
Standard  No.  135,  and  reflected  in  it 
when  it  is  published,  or  if  this  is  not 
practicable,  will  be  issued  as 
amendments  to  Standard  No.  135.  As 
NHTSA  noted  when  it  proposed 
Standard  No.  135  on  July  3, 1991,  the 
proposed  addition  of  Standard  No.  135 
to  the  Code  of  Federal  Regulations 
would  become  effective  30  days  after  its 
publication  in  the  Federal  Register.  As 
of  that  date,  manufacturers  would  have 
the  option  of  complying  with  either 
Standard  No.  105  or  Standard  No.  135. 
Compliance  with  the  new  standard 
would  become  mandatory  for  passenger 
cars  on  September  1st  following  the  end 
of  the  5-year  period  which  would  begin 
with  the  publication  of  Standard  No. 

135  in  the  Federal  Register.  Thus,  if 
Standard  No.  135  were  published  on 
July  1, 1993,  and  Standard  No.  105 
would  cease  to  apply  to  passenger  cars 
on  September  1, 1998  (Standard  No.  105 
will  continue  in  effect  for  vehicles  other 
than  passenger  cars). 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures.  NHTSA  has 


considered  the  impacts  of  this 
rulemaking  action  and  has  determined 
that  it  is  neither  major  within  the 
meaning  of  Executive  Order  12291 
“Federal  Regulation”,  nor  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  It 
does  not  involve  a  matter  of  substantial 
public  interest  or  controversy.  The 
rulemaking  does  not  have  a  major 
impact  upon  another  Federal  agency,  or 
a  substantial  effect  upon  State  and  local 
government.  It  does  not  initiate  a 
substantial  regulatory  program  or 
involve  a  change  in  policy.  The 
rulemaking  would  not  have  an  effect 
upon  the  economy  in  excess  of  $100 
million  a  year,  or  have  a  substantial 
impact  upon  the  balance  of  trade. 

Regulatory  Flexibility  Act.  The  agency 
has  also  considered  the  effects  of  this 
rulemaking  action  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rulemaking  action  would  not  have 
a  significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Motor  vehicle  manufactures  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  as  the  price  of  new  motor 
vehicles  should  not  be  impacted 
(electric  vehicles  are  already  required  to 
comply  with  braking  requirements  and 
the  intended  effect  of  a  final  rule  is 
simply  to  make  those  requirements 
more  appropriate  for  EVs).  According, 
no  Regulatory  Flexibility  Analysis  has 
been  prepared. 

Executive  Order  12612  (Federalism). 
This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  “Federalism.”  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism  * 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act. 
NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environments  Policy  Act.  The 
rulemaking  action  would  not  have  a 
significant  effect  upon  the  environment. 
There  is  no  environmental  impact 
associated  with  adaption  of  test 
procedures  to  make  them  more 
appropriate  for  vehicles  already 
required  to  comply  with  the  Federal 
motor  vehicle  safety  standards.  The 
rulemaking  action  would  not  have  a 
direct  effect  However,  to  the  extent  that 
this  rulemaking  might  facilitate  the 
introduction  of  EVs  which  are  powered 
by  an  electric  motor  drawing  current 
from  rechargeable  storage  batteries,  fuel 
cells,  or  other  portable  sources  of 


electric  current  and  which  may  include 
a  nonelectrical  source  of  power 
designed  to  charge  batteries  and 
components  thereof,  the  rulemaking 
would  have  a  beneficial  effect  upon  the 
environment  and  reduce  fuel 
consumption  because  EVs  emit  no 
hydrocarbon  emissions  and  do  not 
depend  directly  upon  fossil  fuels  to 
propel  them. 

Inis  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Sdbtion  105  of  the 
Act  (15  U.S.C  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
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regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— (AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 

1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  The  title  of  Standard  No.  105  would 
be  revised  to  read  as  follows: 

$  571.105  Standard  No.  105;  Hydraulic  and/ 
or  electric  brake  aystema. 

3.  Si  of  Standard  No.  105  would  be 
revised  to  read  as  follows: 

Si.  Scope.  This  standard  specifies 
requirements  for  hydraulic  and/or 
electric  service  brake  and  associated 
parking  brake  systems. 
***** 

4.  S3  of  Standard  No.  105  would  be 
revised  to  read  as  follows: 
***** 

53.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses 
with  hydraulic  and/or  electric  service 
brake  systems. 

*  *  *  *  * 

5.  S4  of  Standard  No.  105  would  be 
amended  by  adding  the  following  new 
definitions  in  alphabetical  order: 
***** 

54.  Definitions. 

***** 

Electric  Vehicle  (EV)  means  a  motor 
vehicle  which  is  powered  by  an  electric 
motor  drawing  current  from 
rechargeable  storage  batteries,  fuel  cells, 
or  other  portable  sources  of  electrical 
current,  and  which  may  include  a  non¬ 
electrical  source  of  power  designed  to 
charge  batteries  and  components 
thereof. 

***** 

Maximum  speed  of  an  electric  vehicle 
means  the  highest  speed  attainable  by 


an  electric  vehicle  as  determined  in 
accordance  with  SAE  Recommended 
Practice  J227a,  Electric  Vehicle  Test 
Procedure,  February  1976,  with  the 
propulsion  batteries  at  not  less  than  90 
percent  charge  at  the  beginning  of  the 
run. 

***** 

Regenerative  braking  system  (RBS) 
means  an  electrical  energy  system  for 
recovering  kinetic  energy  that  is 
installed  in  an  electric  vehicle,  and 
which  uses  the  propulsion  motor(s)  as  a 
retarder  for  partial  braking  of  the  vehicle 
in  addition  to  the  service  brake  system, 
while  returning  electrical  energy  to  the 
propulsion  batteries. 
***** 

6.  A  new  S5.1.2.3  would  be  added  to 
Standard  No.  105,  to  read  as  follows: 
***** 

S5. 1.2.3  In  vehicles  manufactured 
with  a  service  brake  system  where  the 
brake  signal  is  transmitted  electronically 
between  the  brake  pedal  and  some  or  all 
of  the  foundation  brakes,  the  vehicle 
shall  also  comply  with  the  requirements 
of  S5.1.2.1  of  this  standard  with  any 
single  failure  in  the  circuit  that 
electronically  transmits  the  brake  signal. 
***** 

7.  A  new  S5.1.3.5  would  be  added  to 
Standard  No.  105,  to  read  as  follows: 
***** 

S5.1.3.5  Electric  brakes.  Vehicles 
with  electrically-activated  brake  systems 
(brake  power  unit)  shall  comply  with 
the  requirements  of  S5. 1.3.1,  S5.1.3.3,  or 

S5. 1.3.4  with  any  single  electrical 
failure  in  the  electrically-activated  brake 
system  and  all  other  systems  intact. 
***** 

8.  The  introductory  text  of  S5.3.1 
would  be  revised  and  new  S5.3.1  (e),  (f), 
and  (g)  would  be  added  to  Standard  No. 
195,  to  read  as  follows: 
***** 

S5.3.1  An  indicator  lamp  shall  be 
activated  when  the  ignition  (start) 
switch  is  in  the  "on”  ("run”)  position 
and  whenever  any  of  the  conditions  (a), 
(c),  (d),  (e),  (f),  or  (g)  occur,  or,  at  the 
option  of  the  manufacturer,  whenever 
any  of  the  conditions  (b),  (c),  (d),  (e),  (f), 
or  (g)  occur: 

***** 

(e)  For  a  vehicle  with  electric  brake 
actuation,  failure  of  the  source  of 
electric  power  to  the  brakes. 

(f)  For  a  vehicle  with  electric 
transmission  of  the  brake  control  signal, 
failure  of  a  brake  control  circuit. 

(g)  For  an  EV  with  a  regenerative 
braking  system,  failure  of  the 
regenerative  braking  system. 

*  *  *  *  * 


9.  The  introductory  text  of  S5. 3.5(c)(1) 
would  be  revised  to  read  as  follows: 
***** 

S5.3.5*  *  * 

(c)(1)  If  separate  indicator  lamps  are 
used  for  one  or  more  than  one  of  the 
functions  described  in  S5.3.1(a)  through 
S5.3.1(g)  of  this  standard,  the  display 
shall  include  the  word  "Brake”  and 
appropriate  additional  labeling,  except 
as  provided  in  (c)(1)  (A)  through  (D)  of 
this  section. 

***** 

10.  The  introductory  text  of  S5.4.3 
would  be  revised  to  read  as  follows: 
***** 

S5 .4 . 3  Reservoir  labeling — Each 
vehicle  equipped  with  hydraulic  brakes 
shall  have  a  brake  fluid  warning 
statement  that  reads  as  follows,  in 
letters  at  least  one-eighth  of  an  inch 
high:  "WARNING.  Clean  filler  cap 

before  removing,  Use  only _ fluid 

from  a  sealed  container.”  (Inserting  the 
recommended  type  of  brake  fluid  as 
specified  in  49  CFR  571.116,  e.g.,  "DOT 
3”).  The  lettering  shall  be — 

*  *  *  *  * 

11.  S6.2  through  S6.2.6  would  be 
added  to  Standard  No.  105,  to  read  as 
follows: 

***** 

S6.2  Electric  vehicles. 

56.2.1  State-of-charge  of  the 
propulsion  batteries  is  determined  in 
accordance  with  SAE  Recommended 
Practice  J227a,  Electric  Vehicle  Test 
Procedure,  February  1976. 

56.2.2  At  the  beginning  of  the  first 
effectiveness  test  (S7.3  of  this  standard), 
the  propulsion  batteries  are  at  not  less 
than  95  percent  of  full  charge.  During 
each  burnish  procedure,  the  propulsion 
batteries  maybe  charged  by  an  external 
means  if  the  vehicle  is  otherwise  unable 
to  complete  the  burnish  procedure. 

56.2.3  After  each  burnish  procedure 
and  before  beginning  the  next  test  in  the 
test  sequence  (either  S7.5,  S7.7,  or  S7.13 
of  this  standard),  the  propulsion 
batteries  are  at  not  less  than  95  percent 
of  full  charge.  At  these  points,  the 
propulsion  batteries  may  be  charged  by 
an  external  means.  No  further  charging 
of  the  propulsion  batteries  occurs 
during  the  tests  specified  in  S7.3,  S7.5, 
S7.7  through  S7.ll,  and  S7.13  through 
S7.19  of  this  standard. 

56.2.4  For  tests  specifying  “in  gear,” 
an  RBS  that  is  not  subject  to  control  by 
the  vehicle  operator  functions  in  its 
normal  operating  mode  throughout  the 
tests,  unless  otherwise  provided  in  S7. 

If  the  RBS  is  subject  to  control  by  the 
vehicle  operator,  it  is  set  to  produce  the 
minimum  regenerative  braking  effect 
during  the  test  procedures. 
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56.2.5  For  tests  specifying  “in 
neutral,”  the  driver  of  an  EV  with  no 
“neutral”  position  (or  other  means  such 
as  a  clutch  for  disconnecting  the  drive 
train  from  the  propulsion  motor(s))  does 
not  apply  any  electromotive  force  to  the 
propulsion  motor(s).  Any  electromotive 
force  that  is  applied  to  the  propulsion 
motor(s)  automatically  remains  in  effect 
unless  otherwise  specified  by  the  test 
procedure.  If  the  RBS  is  subject  to 
control  by  the  vehicle  operator,  it  is 
switched  off  or  set  to  produce  the 
minimum  regenerative  braking  effect 
during  the  test  procedures. 

56.2.6  EVs  equipped  with  electric 
brakes  must  also  perform  the  tests 
specified  in  S7.3,  S7.5,  S7.7  through 
S7.ll,  and  S7.13  through  S7.19  of  this 
standard  with  the  propulsion  batteries 
at  one  percent  or  less  of  full  charge.  An 
auxiliary  means  may  be  used  to 
accelerate  the  test  vehicle  to  test  speed 
during  these  tests. 

***** 

12.  S7.7.1.3  would  l?e  amended  by 
revising  the  introductory  test  and 
adding  a  new  S7. 1.3(c),  to  read  as 
follows: 

***** 

S7.7.1.3  With  the  vehicle  held 
stationary  by  means  of  the  service  brake 
control,  apply  the  parking  brake  by  a 
single  application  of  the  force  specified 
in  (a),  (b),  or  (c)  of  this  section,  except 
that  a  series  of  applications  to  achieve 
the  specified  force  may  be  made  in  the 
case  of  a  parking  brake  system  design 
that  does  not  allow  the  application  of 
the  specified  force  in  a  single 
application: 

***** 

(c)  For  vehicles  using  electrically 
activated  foundation  brakes  initiated  by 
an  ON/OFF  switch  or  push  button  to 
apply  the  parking  brake  function,  apply 
the  parking  brake  by  moving  the  parking 
brake  switch  to  the  ON  position. 
***** 

13.  A  new  S7.9.5  would  be  added  to 
read  as  follows: 

*  *  *  *  * 

S7.9.5  For  vehicles  where  the  brake 
signal  is  electronically  transmitted 
between  the  brake  pedal  and  the 
foundation  brakes,  regardless  of  the 
means  of  activation  of  the  foundation 
brakes,  the  tests  in  S7.9.1  through  S7.9.3 
of  this  standard  are  conducted  by 
inducing  any  single  failure  in  this 
electronically  transmitted  brake  signal 
circuit. 

***** 

14.  S7. 10  would  be  amended  by 
adding  new  S7.10.3  and  S7.10.4,  to  read 
as  follows: 

S7.10  *  *  * 


57.10.3  Electric  brakes.  For  vehicles 
with  electrically-actuated  brake  systems 
(brake  power  unit),  the  tests  specified  in 

S7.10.1  or  S7.10.2  of  this  section  are 
conducted  with  any  single  electrical 
failure  in  the  electrically-actuated  brake 
system  and  all  other  systems  intact. 

57.10.4  Regenerative  braking 
systems.  For  EVs  with  RBS,  the  tests 
specified  in  S7.10.1  or  S7.10.2  of  this 
section  are  conducted  with  the  RBS 
disconnected  or  switched  off  and  all 
other  systems  intact. 
***** 

S  571 .1 35  Standard  No.  1 35;  Passenger 
Car  Brake  Systems 

Section  571.135,  as  proposed  at  56  FR 
30528,  July  3, 1991,  is  proposed  to  be 
amended  as  follows: 

15.  In  proposed  S4,  the  following 
definitions  would  be  added  in 
alphabetical  order: 
***** 

Electric  Vehicle  (EV)  means  a  motor 
vehicle  which  is  poweredjby  an  electric 
motor  drawing  current  from 
rechargeable  storage  batteries,  fuel  cells, 
or  other  portable  sources  of  electrical 
current,  and  which  may  include  a  non¬ 
electrical  source  of  power  designed  to 
charge  batteries  and  components 
thereof. 

*  *  *  *  * 

Maximum  speed  of  an  electric  vehicle 
means  the  highest  speed  attainable  by 
an  electric  vehicle  as  determined  in 
accordance  with  SAE  Recommended 
Practice  J227a,  Electric  Vehicle  Test 
Procedure,  February  1976,  with  the 
propulsion  batteries  at  not  less  than  90 
percent  charge  at  the  beginning  of  the 
run. 

***** 

Regenerative  Braking  System  (RBS) 
means  an  electrical  energy  system  for 
recovering  kinetic  energy  that  is 
installed  in  an  electric  vehicle,  and 
which  uses  the  propulsion  motor(s)  as  a 
retarder  for  partial  braking  of  the  vehicle 
in  addition  to  the  service  brake  system, 
while  returning  electrical  energy  to  the 
propulsion  batteries. 
***** 

16.  The  introductory  text  of  proposed 
S5.4.3  would  be  revised  to  read  as 
follows: 

***** 

S5.4.3.  Reservoir  labeling.  Each 
vehicle  equipped  with  hydraulic  brakes 
shall  have  a  brake  fluid  warning 
statement  that  reads  as  follows,  in 
letters  at  least  3.2-mm  (Va-inch)  high: 
“WARNING.  Clean  filler  cap  before 

removing.  Use  only _ fluid  from  a 

sealed  container.”  (Insert  the 
recommended  type  of  brake  fluid  as 


specified  in  49  CFR  571.116,  e.g.,  “DOT 
3”).  The  lettering  shall  be' — 
***** 

17.  Proposed  S5.5.1  would  be 
amended  by  revising  the  introductory 
text  and  adding  new  S5.5.1  (e),  (f),  and 
(g),  to  read  as  follows: 
***** 

S5.5.1.  Activation.  An  indicator  shall 
be  activated  when  the  ignition  (start) 
switch  is  in  the  “on”  (“run”)  position 
and  whenever  any  of  conditions  (a) 
through  (g)  occur: 

***** 

(e)  For  a  vehicle  with  electric  brake 
actuation,  failure  of  the  source  of 
electric  power  to  the  brakes. 

(f)  For  a  vehicle  with  electric 
transmission  of  the  brake  control  signal, 
failure  of  a  brake  control  circuit. 

(g)  For  an  EV  with  a  regenerative 
braking  system,  failure  of  the  RBS. 
***** 

18.  The  introductory  text  of  proposed 
S5. 5.5(d)  would  be  revised  to  read  as 
follows: 

***** 

S5.5.5.  Labeling. 

*  *  *  *  * 

(d)  If  separate  indicators  are  used  for 
one  or  more  than  one  of  the  functions 
described  in  S5.5.1(a)  through  S5.5.1(g) 
of  this  standard,  the  indicators  shall 
display  the  following  wording: 

*  *  ft  *  * 

19.  New  S6.3.11  through  S6.3.11.6 
would  be  added,  to  read  as  follows: 
***** 

S6.3.11  Electric  vehicles. 

56.3.11.1  State-of-charge  of  the 
propulsion  batteries  is  determined  in 
accordance  with  SAE  Recommended 
Practice  J227a,  Electric  Vehicle  Test 
Procedure,  February  1976. 

56.3.11.2  At  the  beginning  of  the 
burnish  procedure  (S7.1  of  this 
standard)  in  the  test  sequence,  the 
propulsion  batteries  are  at  not  less  than 
95  percent  of  full  charge.  During  the 
burnish  procedure,  the  propulsion 
batteries  may  be  charged  by  an  external 
means  if  the  vehicle  is  otherwise  unable 
to  complete  the  burnish  procedure. 

56.3.11.3  After  the  burnish 
procedure  and  before  beginning  of  the 
next  test  in  the  test  sequence  (either 
S7.2  or  S7.3  of  this  standard,  depending 
on  whether  the  vehicle  has  ABS),  the 
propulsion  batteries  are  at  not  less  than 
95  percent  of  full  charge.  At  this  point, 
the  propulsion  batteries  may  be  charged 
by  an  external  means.  No  further 
charging  of  the  propulsion  battenes 
occurs  during  the  tests  specified  in  S7.2 
through  S7.17. 

56.3.11.4  For  tests  specifying  “in 
gear”,  an  RBS  that  is  not  subject  to 
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control  by  the  vehicle  operator 
functions  in  its  normal  operating  mode 
throughout  the  tests,  unless  otherwise 
stated  in  S7.  If  the  RBS  is  subject  to  ' 
control  by  the  vehicle  operator,  it  is  set 
to  produce  the  minimum  regenerative 
braking  effect  during  the  test 
procedures. 

56.3.11.5  For  tests  specifying  “in 
neutral”,  the  driver  of  an  EV  with  no 
“neutral"  position  (or  other  means  such 
as  a  clutch  for  disconnecting  the 
drivetrain  from  the  propulsion  motorin',) 
does  not  apply  any  electromotive  force 
to  the  propulsion  motorfs).  Any 
electromotive  force  that  is  applied  to  the 
propulsion  motorfs)  automatically 
remains  in  effect  unless  otherwise 
specified  by  the  test  procedure.  If  the 
RBS  is  subject  to  control  by  the  vehicle 
operator,  it  is  switched  off  or  set  to 
produce  the  minimum  regenerative 
braking  effect  during  the  test 
procedures. 

56.3.11.6  EVs  equipped  with  electric 
brakes  must  also  perform  the  tests 
specified  in  S7.2  through  S7.17  with  the 
propulsion  batteries  at  one  percent  or 
less  of  full  charge.  An  auxiliary  means 
may  be  used  to  accelerate  the  test 
vehicle  to  test  speed  during  these  tests. 

•  ft  *  *  * 

20.  A  new  S7.2.4(f)  would  be  added 
to  read  as  follows: 

57.2.4  Performance  requirements. 

•  •  •  *  *  * 

(f)  EVs  with  RBS  subject  to  driver 
control,  and  which  have  no  neutral 
position  or  means  to  declutch  from  the 
propulsion  motorfs),  shall  meet  the 
performance  requirements  over  the 
entire  normal  operating  range  of  the 
RBS. 

•  *  *  •  # 

21.  A  new  S7 .3.4.4  would  be  added  to 

read  as  follows: 

•  •  •  *  * 

57.3.4  Test  procedures  and 
performance  requirements.  •  •  • 


S7.3.4.4  EVs  with  RBS  subject  to 
driver  control,  and  which  have  no 
neutral  position  or  means  to  declutch 
from  the  propulsion  motor(s),  shall  meet 
the  performance  requirements  over  the 
entire  normal  operating  range  of  the 
RBS. 

•  *  •  •  * 

22.  A  new  S7.4.5.3  would  be  added  to 
read  as  follows: 

***** 

S7.4.5  Performance  requirements. 

*  *  * 

57.4.5.3  EVs  with  RBS  subject  to 
driver  control,  and  which  have  no 
neutral  position  or  means  to  declutch 
from  the  propulsion  motor(s),  shall  meet 
the  performance  requirements  over  the 
entire  normal  operating  range  of  the 
RBS. 

***** 

23.  A  new  S7.7.2(e)  would  be  added 
to  read  as  follows: 
***** 

S7.7.2  Vehicle  conditions.  *  *  * 

(e)  For  EV#,  this  test  is  conducted 
with  no  electromotive  force  applied  to 
the  vehicle  propulsion  motor(s),  but 
with  brake  power  or  power  assist  still 
operating,  unless  cutting  off  the 
propulsion  motorfs)  also  disables  those 
systems. 

***** 

24.  A  new  S7.10.3(l)  would  be  added 
to  read  as  follows: 
***** 

57.10.3  Test  conditions  and 
procedures.  *  *  * 

(1)  For  vehicles  where  the  brake  signal 
is  electronically  transmitted  between 
the  brake  pedal  and  the  foundation 
brakes,  regardless  of  the  means  of 
activation  of  the  foundation  brakes,  this 
test  is  conducted  by  inducing  any  single 
failure  in  this  electronically  transmitted 
brake  signal  circuit. 
***** 

25.  New  S7.ll  .3(m)  and  S7.11.3(n) 
would  be  added  to  read  as  follows: 
***** 


S7.11.3  Test  conditions  and 
procedures.  *  *  * 

(m)  For  vehicles  with  electrically- 
actuated  brake  systems  (brake  power 
unit),  this  test  is  conducted  with  any 
single  electrical  failure  in  this 
electrically-actuated  brake  system  and 
all  other  systems  intact. 

(n)  For  EVs  with  RBS,  this  test  is 
conducted  with  the  RBS  disconnected 
or  switched  off  and  all  other  systems 
intact. 

***** 

26.  Proposed  S7.12.2  would  be 
amended  by  revising  S7. 12.2(h)  and 
adding  a  new  S7.12.2(o)  to  read  as 
follows: 

***** 

S7.12.2  Test  conditions  and 
procedures.  *  *  * 

(h)  With  the  service  brake  applied 
sufficiently  to  just  keep  the  vehicle  from 
rolling,  apply  the  parking  brake  as 
specified  in  S7.12.2(i),  S7.12.2(j),  or 
S7.l2.2(o)  as  applicable. 
***** 

(o)  For  vehicles  using  electrically- 
activated  foundation  brakes  initiated  by 
an  ON/OFF  switch  or  pushbutton  to 
apply  the  parking  brake  function,  apply 
the  parking  brake  by  turning  the  parking 
brake  switch  to  the  ON  position. 
***** 

27.  New  S7. 13. 1(d)  would  be  added  to 
read  as  follows: 

***** 

S7.13.1  Vehicle  conditions.  *  •  * 

(d)  This  test  does  not  apply  to 
vehicles  equipped  with  parking  brake 
systems  using  electrically-activated 
foundation  brakes,  initiated  by  an  ON/ 
OFF  switch  or  pushbutton  to  apply  the 
parking  brake  function. 
***** 

Issued  on:  January  6, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  93-633  Filed  1-14-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Round  Valley  Timber  Sale,  Plumas 
National  Forest,  Plumas  County,  CA; 
Environmental  Impact  Statement 
Cancellation 

The  Plumas  National  Forest  is  no 
longer  involved  in  the  preparation  of  an 
Environmental  Impact  Statement  for  the 
Round  Valley  Timber  Sale. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  on  September  21, 1990 
is  hereby  rescinded  (55  FR  38826). 

For  further  information  contact:  R.C. 
Bennett,  Environmental  Coordinator, 
Plumas  National  Forest,  Box  11500, 
Quincy,  CA  95971;  telephone  916-283- 
2050. 

Dated:  December  17, 1992. 

H.  Wayne  Thornton, 

Forest  Supervisor. 

1FR  Doc.  93-917  Filed  1-14-93;  8:45  am) 
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Feather  Falls  Timber  Sale,  Plumas 
National  Forest,  Butte  County,  CA; 
Environmental  Impact  Statement 
Cancellation 

The  Plumas  National  Forest  is  no 
longer  involved  in  the  preparation  of  an 
Environmental  Impact  Statement  for  the 
Feather  Falls  Timber  Sale. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  on  December  19, 1990 
is  hereby  rescinded  (55  FR  52603). 

For  further  information  contact:  R.C. 
Bennett,  Environmental  Coordinator, 
Plumas  National  Forest,  Box  11500, 
Quincy,  CA  95971;  telephone  916-283- 
2050, 

Dated:  December  17, 1992. 

H.  Wayne  Thornton, 

Forest  Supervisor. 

IFR  Doc.  93-914  Filed  1-14-93;  8:45  ami 
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Frenchman  Timber  Sale,  Plumas 
National  Forest,  Plumas  County,  CA; 
Environmental  Impact  Statement 
Cancellation 

The  Plumas  National  Forest  is  no 
longer  involved  in  the  preparation  of  an 
Environmental  Impact  Statement  for  the 
Frenchman  Timber  Sale. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  on  February  23, 1990 
is  hereby  rescinded  (55  FR  6411). 

For  further  information  contact:  R.C. 
Bennett,  Environmental  Coordinator, 
Plumas  National  Forest,  Box  11500, 
Quincy,  CA  95971;  telephone  916-283- 
2050. 

Dated:  December  17, 1992. 

H.  Wayne  Thornton, 

Forest  Supervisor. 

IFR  Doc.  93-919  Filed  1-14-93;  8:45  ami 
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Howland  Flat  Timber  Sale,  Plumas 
National  Forest,  Sierra  County,  CA; 
Environmental  Impact  Statement 
Cancellation 

The  Plumas  National  Forest  is  no 
longer  involved  in  the  preparation  of  an 
Environmental  Impact  Statement  for  the 
Howland  Flat  Timber  Sale. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  on  August  1, 1990  is 
hereby  rescinded  (55  FR  31205). 

For  further  information  contact:  R.C. 
Bennett,  Environmental  Coordinator, 
Plumas  National  Forest,  Box  11500, 
Quincy,  CA  95971;  telephone  916-283- 
2050. 

Dated:  December  17, 1992. 

H.  Wayne  Thornton, 

Forest  Supervisor. 

IFR  Doc.  93-918  Filed  1-14-93;  8:45  ami 
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Rock  Creek-Cresta  Dredging  Project, 
Plumas  National  Forest,  Plumas 
County,  CA;  Environmental  impact 
Statement  Cancellation 

The  Plumas  National  Forest  is  no 
longer  involved  in  the  preparation  of  an 
Environmental  Impact  Statement  for  the 
dredging  and  disposal  of  accumulated 
sediments  from  Pacific  Gas  and 
Electric’s  Rock  Creek  and  Cresta 
reservoirs. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  on  April  6, 1990,  is 
hereby  rescinded  (55  FR  12875). 


For  further  information  contact:  R.C. 
Bennett,  Environmental  Coordinator, 
Plumas  National  Forest,  Box  11500, 
Quincy,  CA  95971;  telephone  916-283- 
2050. 

Dated:  September  20, 1992. 

H.  Wayne  Thornton, 

Forest  Supervisor. 

IFR  Doc.  93-916  Filed  1-14-93;  8:45  am] 
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Western  National  Forest  Livestock 
Grazing  Fees 

AGENCY;  Forest  Service,  USDA. 

ACTION:  Notice  of  1993  grazing  fees. 

SUMMARY;  The  fee  for  grazing  livestock 
on  certain  specified  National  Forest 
System  lands  in  the  16  Western  States 
will  be  $1.86  per  head  month  for  the 
1993  grazing  year. 

EFFECTIVE  DATE:  March  1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Williamson,  Director  of  Range 
Management,  U.S.  Department  of 
Agriculture  Forest  Service,  P.O.  Box 
96090,  Washington,  DC  20090-6090 
(202) 205-1746. 

SUPPLEMENTARY  INFORMATION:  Grazing 
fees  for  the  use  and  occupancy  of  the 
National  Forests  and  Land  Utilization 
Projects  in  the  16  Western  States,  and 
the  Butte  Valley,  Crooked  River  and 
Curlew  National  Grasslands  are 
established  and  collected  annually  by 
the  Forest  Service  under  the  authority  of 
the  Organic  Act  of  June  4, 1897,  (16 
U.S.C.  473-475,  477-482,  551),  the 
Bankhead-Jones  Farm  Tenant  Act  of  July 
22, 1937,  (7  U.S.C.  1010-1012),  and 
Executive  Order  12548  of  February  14, 
1986.  The  16  contiguous  Western  States 
are  Arizona,  California,  Colorado,  Idaho, 
Kansas,  Montana,  Nebraska,  Nevada, 
New  Mexico,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming. 

The  formula  for  establishing  the 
annual  grazing  fee  for  these  lands  is  set 
forth  in  regulations  at  36  CFR  222.51. 
Fee  adjustments  are  based  on  three 
indices — private  grazing  land  lease  rates 
added  to  the  price  livestock  producers 
receive  for  the  sale  of  beef  cattle  less  the 
cost  of  livestock  production.  Based  on 
the  application  of  these  combined 
indices  to  a  1966  base  fair  market  value 
of  $1.23  per  head  month,  the  agency 
will  issue  bills  to  grazing  permittees  in 
the  affected  States  for  1993  grazing  fees 
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at  a  rate  of  $1.86  per  head  month,  a 
decrease  of  six  cents  from  1992.  Fees 
will  be  lower  because  the  costs  of 
livestock  production  and  the  decrease  in 
the  prices  received  for  the  sale  of  beef 
cattle  overshadowed  the  modest 
increase  in  the  private  grazing  land 
lease  rate. 

Dated:  January  8, 1993. 

George  M.  Leonard, 

Associate  Chief. 

[FR  Doc.  93-1093  Filed  1-14-93;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Lebanon 

January  11, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
{OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  January  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Inasmuch  as  consultations  have  not 
yet  been  held  on  a  mutually  satisfactory 
solution  on  Categories  338/339/638/639, 
the  United  States  Government  has 
decided  to  control  imports  in  these 
categories  for  the  twelve-month  period 
beginning  on  October  30, 1992  and 
extending  through  October  29, 1993. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Lebanon,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991;  and 
57  FR  54976,  published  on  November 
23, 1992).  Also  see  57  FR  54053, 
published  on  November  16, 1992. 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  11, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  21, 1993,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
338/339/638/639,  produced  or  manufactured 
in  Lebanon  and  exported  during  the  twelve- 
month  period  beginning  on  October  30. 1992 
and  extending  through  October  29, 1993,  in 
excess  of  298,817  dozen  ’. 

Textile  products  in  Categories  338/339/ 
638/639  which  have  been  exported  to  the 
United  States  prior  to  October  30, 1992  shall 
not  be  subject  to  the  limit  established  in  this 
directive. 

Textile  products  in  Categories  338/339/ 
638/639  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  93-1019  Filed  1-14-93;  8:45  amj 
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’  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  October  29. 1992. 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  February  16, 1993. 
ADDRESS:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
12  and  August  28, 1992,  the  Committee 
for  Purchase  from  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (57  FR  25023  and  39190)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C 
46—48c  and  41  CFR  51.2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  smaii  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  mil  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 
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Janitorial/Custodial,  Camp  Lejeune 
Commissary,  Jacksonville,  North 
Carolina 

Janitorial/Grounds  Maintenance  for 
the  following  locations  in  Calexico, 
California: 

Truck  Inspection  Building,  1  East  First 
Street 

U.S.  Border  Inspection  Station  Building, 
200  First  Street 

Shop  Building,  1  East  First  Street 
U.S.  Border  Patrol  Station,  8th  and 
Andrade  Street 

Commercial  Hazmat  Office,  1  East  First 
Street 

Commercial  Operations  Office,  1  East 
First  Street 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-1074  Filed  1-14-93;  8:45  am] 
BILLING  CODE  M20-33-M 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  mailing  and  filing 
tubes  to  be  furnished  by  a  nonprofit 
agency  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  16, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  222C2-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  25, 1992,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  a  notice 
(57  FR  44365)  of  the  proposed  addition 
of  these  tubes  to  the  Procurement  List. 
Comments  were  received  after  the  close 
of  the  comment  period  from  one  of  the 
three  contractors  for  the  mailing  tubes, 
in  response  to  a  Committee  request  for 
information.  The  contractor  claimed 
that  the  addition  of  the  tubes  to  the 
Procurement  List  would  cause  severe 
adverse  impact  on  the  firm  by  depriving 
it  of  significant  sales  and  causing 
unemployment  of  some  of  its  unskilled 
minority  personnel  in  a  labor  surplus 
area.  The  contractor  questioned  whether 
this  work  is  suitable  for  people  with 
severe  disabilities.  It  claimed  that 
removal  of  the  tubes  from  competitive 


bidding  would  keep  it  from  amortizing 
its  capital  expenditures  to  produce 
them,  and  proposed  that  part  of  the 
work  be  given  to  another  nonprofit 
agency  to  which  the  contractor  could 
supply  tube  components  to  lessen  the 
impact  on  it  of  the  addition  of  the  tubes 
to  the  Procurement  List. 

The  Committee  has  decided  that 
losing  the  percentage  of  its  sales  which 
the  tube  contract  represents,  which  is 
somewhat  less  than  the  percentage 
originally  claimed  by  the  contractor, 
would  not  cause  severe  adverse  impact 
on  the  contractor.  The  Committee  has 
also  decided  that  the  possibility  that  an 
uncertain  number  of  tne  contractor’s 
employees  may  be  laid  oft  as  a  result  of 
the  Committee’s  action  is  outweighed  by 
the  certain  jobs  for  people  with  severe 
disabilities,  who  experience 
unemployment  rates  in  excess  of  65%. 

The  Committee  is  required  to 
determine  that  a  proposed  addition  to 
the  Procurement  List  will  generate 
employment  for  people  with  severe 
disabilities  and  that  the  nonprofit 
agency  proposed  to  produce  the  item  is 
capable  of  doing  so.  In  making  these 
determinations,  the  Committee  relied  on 
favorable  capability  assessments  of  the 
nonprofit  agency  proposed  to  produce 
the  tubes  which  had  been  done  by  both 
the  Government  agency  which  buys  the 
tubes  and  the  central  nonprofit  agency 
which  represents  the  nonprofit  agency 
and  on  representations  by  the  nonprofit 
agency  and  the  central  nonprofit  agency 
as  to  die  number  of  jobs  for  people  with 
severe  disabilities  that  will  be  created. 

Under  the  competitive  bidding 
system,  no  contractor  is  guaranteed  a 
contract.  The  Committee  does  not 
consider  loss  of  an  opportunity  to  bid 
on  contracts  which  have  been  added  to 
the  Procurement  List  to  constitute 
severe  adverse  impact.  Therefore,  the 
Committee  does  not  consider  the 
commenting  contractor’s  loss  of  the 
opportunity  to  amortize  its  costs  on 
future  Government  contracts  for  the 
tubes  to  be  a  factor  in  assessing  impact 
of  the  Committee’s  action  on  this 
contractor. 

As  one  nonprofit  agency  has  been 
found  capable  of  producing  the  entire 
Government  supply  requirement  for 
these  tubes,  the  Committee  does  not 
consider  it  feasible  to  divide  the 
requirement  between  two  nonprofit 
agencies  as  the  contractor  proposed. 
However,  the  contractor  is  being 
afforded  an  opportunity  to  compete  as  a 
supplier  of  tube  components  to  the 
nonprofit  agency. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities,  fair  market  price,  and 


impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4 6-4 8c  and  41  CFR  51— 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Tube  Mailing  and  Filing 

8110-00-244-7435  8110-00-291-0347 

8110-00-271-1508  8110-00-291-0348 

8110-00-271-1509  8110-00-725-1471 

8110-00-291-0344  8110-00-298-2046 

8110-00-291-0345  8110-00-969-5406 

8110-00-291-0346 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  93-1075  Filed  1-14-93;  8:45  ami 

BILLING  COOE  8S20-33-M 

Procurement  Uet;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  16, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
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1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  ft  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46~48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Food  Service  Attendant 

Naval  Station,  Building  NS  43, 
Charleston,  South  Carolina 
Nonprofit  Agency:  Goodwill  Industries 
of  Lower  South  Carolina,  Inc., 
Charleston,  South  Carolina 
Grounds  Maintenance 

National  Historic  Site,  Rt.  1,  Box  85. 
Andersonviile,  Georgia 
Nonprofit  Agency:  Macon  County 
Mental  Rehabilitation  Service 
Center,  Montezuma,  Georgia 
Janitorial/Custodial 

Social  Security  Administration 
Operations  Building  (Ground  Floor 
and  Connecting  Links),  6401 
Security  Boulevard,  Baltimore, 


Maryland 

Nonprofit  Agency:  The  Baltimore 
Goodwill  Industries,  Inc., 
Baltimore,  Maryland 
Janitorial/Custodial 
Naval  Intelligence  Command 
Building,  Suitland,  Maryland 
Nonprofit  Agency:  Melwood 

Horticultural  Training  Center, 
Upper  Marlboro,  Maryland 
Mailroom  Operation 
Army  National  Guard  Readiness 
Center,  111  South  George  Mason 
Drive,  Arlington,  Virginia 
Nonprofit  Agency:  Didlake,  Inc. 

Manassas,  Virginia 
Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-1079  Filed  1-14-93;  8:45  ami 

BILLING  CODE  M20-3S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Determination;  Excesa  Defense 
Articles  (Two  C-130B  Aircraft) 

Section  517  of  the  Foreign  Assistance 
Act  of  1961  authorizes  the  transfer  of 
excess  defense  articles  to  the  military 
forces  and  local  law  enforcement 
agencies  of  certain  major  illicit  drug 
producing  or  major  drug-transit 
countries  in  Latin  America  and  the 
Caribbean  to  encourage  them  to 
participate  cooperatively  in  a 
comprehensive  national  anti-narcotics 
program.  Section  (f)(3)  establishes  a 
prerequisite  to  such  transfer  a 
determination  by  the  President  “that  the 
transfer  of  excess  defense  articles  will 
not  have  an  adverse  impact  on  the 
military  readiness  of  the  United  States.” 

The  Deputy  Director,  Defense  Security 
Assistance  Agency,  Glenn  A.  Rudd, 
certifies  that  the  C-130B  aircraft  are 
needed  by  Ecuador  and  determines  that 
there  will  be  no  adverse  impact  on  U.S. 
military  readiness  as  a  result  of  these 
transfers. 

Dated:  January  12, 1993. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-1029  Filed  1-14-93;  8:45  am] 
BILLING  CODE  Ml  0-01 -M 


Defense  Science  Board  Task  Force  on 
Aircraft  Assessment;  Meeting 

ACTION:  Notice  of  Change  in  Locations 
and  Dates  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Aircraft 


Assessment  scheduled  for  January  12 
and  13, 1993,  at  the  Pentagon,* 
Arlington,  Virginia,  as  published  in  the 
Federal  Register  (Vol.  57,  No.  252,  page 
62570,  Thursday,  December  31, 1992, 

FR  Doc.  92-31779)  has  been  relocated  to 
the  Institute  for  Defense  Analyses, 
Alexandria,  Virginia  and  rescheduled 
for  January  21  and  22, 1993. 

The  meeting  of  the  Defense  Science 
Board  Task  Force  on  Aircraft 
Assessment  scheduled  for  January  21 
and  22, 1993,  at  the  Pentagon, 

Arlington,  Virginia,  as  published  in  the 
Federal  Register  (Vol.  57,  No.  252,  Page 
62570,  Thursday,  December  31, 1992, 
FR  Doc.  92-31779)  has  been 
rescheduled  and  relocated  to  the 
Lockheed  Corporation,  Marietta, 
Georgia,  on  February  4, 1993,  and 
McDonnell  Douglas  Aerospace 
Corporation,  St.  Louis,  Missouri,  on 
February  5, 1993. 

The  meeting  of  the  Defense  Science 
Board  Task  Force  on  Aircraft 
Assessment  scheduled  for  January  28 
and  29  at  the  Pentagon,  Arlington, 
Virginia,  as  published  in  the  Federal 
Register  (Vol.  57,  No.  252,  page  62570, 
Thursday,  December  31, 1992,  FR  Doc. 
92-31779)  has  been  relocated  to  the 
Institute  for  Defense  Analyses, 
Alexandria,  Virginia  and  rescheduled 
for  February  11  and  12, 1993. 

Dated:  January  12, 1993. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-1026  Filed  1-14-93;  8:45  am] 

BILUNG  CODE  M10-01-M 


Public  information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

AGENCY:  Department  of  Defense. 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Applicable  Form,  and  Applicable 
OMB  Number:  Application  Forms 
Booklet,  Naval  Reserve  Officers 
Training  Corps  Scholarship  Program; 
CNET  1533/74, 1533/91, 1533/87, 
1533/92, 1533/88, 1533/93, 1533/89; 
OMB  Control  Number  0703-0026 
Type  of  Request  :  Reinstatement 
Average  Burden  Hours/Minutes  per 
Response:  4  hours 
Responses  Fer  Respondent:  1 
Number  of  Respondents:  14,000 
Annual  Burden  Hours:  56,000 
Annual  Response:  14,000 
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Needs  and  Uses:  To  collect  information 
to  make  a  determination  of  applicant's 
academic  and/or  leadership  potential 
and  eligibility  for  an  NROTC 
Scholarship. 

Affected  Public:  Individuals  or 
households 

Frequency:  On  occasion 
Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DOD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
DOD  Clearance  Officer:  Mr.  William  P. 
Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  David  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  January  12, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-1027  Filed  1-14-93;  8:45  am) 
BILUNG  COOE  Ml  0-01 -M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and  Applicable 
OMB  Control  Number:  Certificate  of 
Ecclesiastical  Endorsement 
(Nomination  of  Chaplains  for  the 
Three  Military  Departments — Army, 
Navy,  Air  Force);  DD  Form  2088; 
0704-0190 

Type  of  Request:  Extension 
Average  Burden  Hours/Minutes  Per 
Response:  1  hour 
Responses  Per  Respondent:  1 
Number  of  Respondents:  700 
Annual  Burden  Hours:  700 
Annual  Responses:  700 
Needs  and  Uses:  This  information 
collection  certifies  that  the  clergy 
applying  for  the  chaplaincy  in  the 
Aimed  Forces  are  qualified  members 
of  a  faith  group  recognized  by  DoD.  It 
is  an  essential  element  of  a  chaplain’s 
professional  qualifications  and 
provides  documentation  of  years  of 
professional  experience  for  the 


computation  of  constructive  credit 
used  in  determining  grade,  date  of 
rank,  and  eligibility  for  promotion  of 
appointees.  * 

Affected  Public:  Non-profit  institutions 
Frequency:  On  occasion 
Respondent’s  Obligation:  Voluntary 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
DOD  Clearance  Officer:  Mr.  William  P. 
Pearce 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302. 

Dated:  January  12, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  93-1028  Filed  1-14-93;  8:45  ami 

BILLING  CODE  Ml  0-01 -M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Board  Policy  on  Transmittal  of  Trip 
Reports  and  Other  Safety  Information 
to  the  Secretary  of  Energy 

AGENCY:  Defense  Nuclear  Facilities 
Safety  Board. 

ACTION:  Notice  of  board  adoption  of 
policy  guidance. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  has  unanimously 
adopted  a  policy  statement  which 
establishes  procedures  that  the  Board 
will  use  for  transmittal  of  trip  reports 
and  other  safety  information  to  the 
Secretary  of  Energy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625,  Indiana  Avenue,  NW.,  suite  700, 
Washington,  DC  20004,  (202)  208-6387. 
SUPPLEMENTARY  INFORMATION:  This 
Defense  Nuclear  Facilities  Safety  Board 
Policy  Statement  (PS-2)  will  guide  the 
Board  and  its  staff  in  the  transmittal  of 
trip  reports  and  other  safety  information 
to  the  Secretary  of  Energy  in  those  cases 
where  (1)  the  information  will  be  of 
assistance  to  the  Secretary;  and  (2)  the 
information  does  not  warrant  issuance 
of  a  Board  recommendation. 

Policy  Statement  (PS-2) 

The  Board  was  established  as  an 
independent  agency  within  the 


Executive  Branch  to  advise  and  assist 
the  Secretary  of  Energy  in  improving 
public  health  and  safety  at  Department 
of  Energy  (DOE)  defense  nuclear 
facilities.  Most  importantly,  the  Board’s 
enabling  statute  provides  that  the  Board 
shall  make  such  recommendations  to 
the  Secretary  of  Energy  with  respect  to 
Department  of  Energy  defense  nuclear 
facilities,  including  operation  of  such 
facilities,  standards,  and  research  needs 
as  the  Board  determines  are  necessary  to 
insure  adequate  protection  of  public 
health  and  safety.  (42  U.S.C  §  2286a(5)). 
The  Secretary  of  Energy  is  required  to 
respond  by  transmitting  to  the  Board  in 
writing,  a  statement  on  whether  the 
Secretary  accepts  or  rejects,  in  whole  or 
in  part,  the  recommendations  *  *  *  a 
description  of  the  action  to  be  taken  in 
response  *  *  *  and  his  views  on  such 
recommendations.  [Id.  at  §  2286d(b)). 
The  Board  obtains  information  used  in 
developing  recommendations  through 
site  visits  by  the  Board  and  its  staff, 
review  of  documentation,  formal 
investigations,  inspections,  and  other 
fact-gathering  activities. 

As  stated  above,  the  Board  is  required 
to  issue  recommendations  if  the 
available  safety  information 
demonstrates  that  issuance  of  a  formal 
recommendation  is  necessary  to  assure 
adequate  protection  of  public  health  and 
safety.  The  Board  and  its  staff  often 
obtain  valuable  safety  information 
which,  while  insufficient  to  justify 
issuance  of  a  recommendation,  would 
assist  the  Secretary  of  Energy,  his  staff, 
and  site  contractors  in  their  joint  pursuit 
of  safer  conditions  and  practices  at 
defense  nuclear  facilities. 

Site  visits  to  DOE  defense  nuclear 
facilities  are  a  major  fact  gathering 
activity  of  the  Board  and  staff.  During 
such  visits  briefing  materials  are 
frequently  provided  by  DOE  and 
contractor  personnel,  facilities  are 
toured  and  facility  operations  observed. 
The  Board’s  staff  routinely  summarizes 
information  obtained  as  a  result  of  such 
visits  in  trip  reports.  Information  in 
these  reports  represent  part  of  the  data 
files  that  the  staff  accumulates  on 
defense  nuclear  facilities  regarding 
matters  having  public  health  and  safety 
implications.  The  Board  routinely 
reviews  these  reports  and  periodically 
requests  staff  briefings  relative  to 
matters  of  particular  interest.  While  trip 
reports  serve  principally  as  internal 
working  papers  and  a  vehicle  for 
facilitating  Board/staff  communication, 
the  Board  recognizes  that  information 
gathered  pursuant  to  Board  interest 
could  at  times  prove  useful  to  DOE. 

In  the  past,  tne  Board  has  transmitted 
trip  reports  to  DOE  if,  in  the  Board’s 
view,  die  reports  contain  safety 
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information  which  might  assist  the 
Secretary  of  Energy,  his  staff,  and  site 
contractors  in  their  joint  pursuit  of  safer 
conditions  and  practices  at  defense 
nuclear  facilities.  The  Board  has  been 
most  interested  in  conveying 
information  that  will  either  (1) 

Simulate  line  management  self- 
assessment  of  questionable  practices  or 
operations.  (2)  assist  in  determining  the 
root  causes  of  specific  safety  problems, 
or  (3)  aid  in  identifying  generic 
problems  at  facilities  that  might  benefit 
from  cross-transfer  of  remedial  know¬ 
how  from  other  facilities  that  faced 
similar  problems. 

This  practice  of  transmitting  technical 
information  to  the  Secretary  for  further 
distribution  is  fully  consistent  with  the 
congressional  intention  that  the  Board 
provide  assistance  to  the  Secretary  of 
Energy  and  DOE’s  health  and  safety 
activities.  Senate  Report  No.  100-232, 
100th  Cong.,  1st  Sess.,  Nov.  20, 1987, 
page  10.  Therefore,  it  will  continue  to  be 
the  policy  of  the  Board  to  review  staff¬ 
generated  trip  reports  and  other 
technical  assessments  to  determine 
whether  or  not  they  would  be  of 
assistance  to  the  Secretary  of  Energy. 

The  Board  will  continue  its  flexible 
approach  in  determining  whether  or  not 
the  information  should  be  transmitted  to 
DOE.  and  in  what  form.  In  some 
instances,  the  Board  will  transmit  trip 
reports,  or  highlights  contained  in  those 
reports,  to  the  Secretary  of  Energy, 
without  further  comment  by  the  Board, 
for  the  Department  of  Energy’s  use  as  it 
sees  fit.  In  other  instances  the  Board,  in 
its  cover  letter,  may  want  to  highlight 
certain  safety  issues  and  suggest  ways  in 
which  the  information  may  be  used, 
even  though  a  formal  recommendation 
is  not  made.  For  example,  the  Board 
may  suggest  transmittal  of  such 
information  directly  to  the  relevant 
defense  nuclear  facility  and  the 
individuals  who  are  most  interested  in 
the  issues.  The  Board  may  also  request 
that  it  be  apprised  of  any  action  DOE 
takes  on  the  information.  Finally,  in 
some  instances,  the  Board  may  transmit 
the  report  to  DOE  for  immediate  use  and 
indicate  that  the  information  contained 
in  the  report  will  be  considered  as  the 
possible  basis  for  a  formal 
recommendation. 

Trip  reports  or  other  documents  that 
are  provided  to  DOE  pursuant  to  this 
policy  will  be  placed  in  the  DNFSB 
public  files  subsequent  to  any 
appropriate  reviews,  and  clearance, 
such  as  for  classified  or  unclassified 
controlled  nuclear  information. 


Dated:  January  11, 1893. 

John  T.  Conway, 

Chairman. 

(FR  Doc.  93-990  Filed  1-14-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
4, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green.  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT. 

Cary  Green  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 


Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Cary  Green 
at  the  address  specified  above. 

Dated:  January  7, 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Extension 
Title:  Application  for  Adult  Education 
Direct  Grants 
Frequency:  Triennially 
Affected  Public:  Non-profit  institutions; 

small  businesses  or  organizations 
Reporting  Burden: 

Responses:  104 
Burden  Hours:  9,360 
Recordkeeping  Burden: 

Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply 
for  grants  under  the  Adult  Education 
Program.  The  Department  will  use  the 
information  to  make  grant  awards. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Extension 
Title:  Demonstration  of  Compliance 
with  Terms  and  Conditions  of  the 
Bilingual  Education  Fellowship 
Contract 

Frequency:  Annually 
Affected  Public:  Individuals  or 
households 
Reporting  Burden: 

Responses:  700 
Burden  Hours:  366 
Recordkeeping  Burden: 

Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Regulations  (34  CFR  562.47) 
require  Fellowship  Recipients  to 
demonstrate  compliance  with  Terms 
and  Conditions  of  Assistance  awarded 
under  the  Bilingual  Education 
Fellowship  Program.  Recipients  must 
either  work  in  an  approved  activity  or 
repay  the  financial  assistance. 

(FR  Doc.  93-996  Filed  1-14-93;  8:45  am) 
BILLING  CODE  *000- -01 -M 


[CFDA  No.  84.21 5D] 

Fund  for  Innovation  In  Education: 
Computer-Based  Instruction  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1993 

Purpose  of  Program;  To  provide 
grants  for  projects  that  strengthen  and 
expand  computer-based  education 
resources  in  public  and  private 
elementary  and  secondary  schools. 
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Eligible  Applicants:  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education,  private 
schools,  and  other  public  and  private 
agencies,  organizations  and  institutions, 
or  consortia  of  those  agencies. 

Deadline  for  Transmittal  of 
Applications:  March  29, 1993. 

Deadline  for  Intergovernmental 
Review:  May  26, 1993. 

Applications  Available:  February  5, 
1993. 

Estimated  Available  Funds: 

$1,000,000. 

Estimated  Range  of  Awards:  $50,000- 

$200,000. 

Estimated  Number  of  Awards:  5-8. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts  74,  75,  77,  79,  80,  81,  82,  85, 
and  86. 

SUPPLEMENTARY  INFORMATION:  This 
program  and  the  priorities  in  this  notice 
support  the  President’s  strategy  for 
moving  the  Nation  toward  the  National 
Education  Goals.  Specifically,  Goal  3 
states  that  “American  students  will 
leave  grades  four,  eight,  and  twelve 
having  demonstrated  competency  in 
challenging  subject  matter  including 
English,  mathematics,  science,  history, 
and  geography  *  *  V*  In  its  report  of 
January  24, 1992,  the  National  Council 
on  Education  Standards  and  Testing 
(NCEST),  a  congressionally-mandated 
group,  recommended  the  development 
of  national  standards  in  the  core 
subjects  as  an  urgently  needed  first  step 
in  reforming  American  education.  The 
movement  to  develop  voluntary 
national  standards  has  already  begun. 
The  National  Council  of  Teachers  of 
Mathematics  has  prepared  mathematics 
standards.  Now,  thousands  of  teachers 
and  scholars  are  creating  voluntary 
national  standards  in  science,  history, 
the  arts,  civics,  geography,  foreign 
languages,  and  English.  By  1994-1995, 
the  standards  will  be  ready  for  use  in 
our  classrooms.  Additional  information 
is  available  from  the  contacts  listed  at 
the  end  of  this  notice. 

Efforts  are  similarly  underway  for  the 
development  of  State  curriculum 
frameworks  in  these  subject  areas.  The 
l  frameworks  must  embody  coherent, 
non-repetitive  curricula  designed  to 
ensure  that  all  children  study 
challenging  subject  material  in  every 
grade,  K-12.  Along  with  the 
\  frameworks,  model  guidelines  for 
effective  approaches  to  teacher 
education,  certification,  and 


recertification  are  being  developed,  all 
based  on  world-class  standards. 

To  ensure  that  all  students  have  the 
opportunity  to  reach  high  standards, 
schools  will  need  to  strengthen 
instruction  in  the  core  subjects.  One 
potential  way  of  achieving  this  goal  is 
through  increased  subject-specific 
applications  of  computer  technology. 

Priorities 

Under  34  CFR  75.105(c)(1),  the 
Secretary  is  interested  in  applications 
that  meet  the  following  invitational 
priorities.  However,  an  application  that 
meets  these  invitational  priorities  does 
not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Projects  that 
develop  new  and  advanced  computer 
software  and  supporting  instructional 
materials  designed  specifically  for 
teaching  one  or  more  of  the  following 
core  subjects:  math,  science,  history,  the 
arts,  civics,  geography,  foreign 
languages,  and  English. 

Projects  should  include  all  of  the 
following  elements: 

(a)  Provision  for  collaboration  among 
master  teachers,  content  specialists, 
curriculum  specialists,  and  private 
industry  computer  personnel  in  the 
development  of  materials. 

(b)  Provision  for  the  testing  of 
computer  materials  in  a  variety  of 
school  settings. 

(c)  Provision  for  the  training  of 
teachers  in  the  uses  of  the  new 
materials. 

(d)  Provision  for  the  evaluation  of 
project  activities  to  assess  effectiveness 
in  improving  instruction  and  student 
achievement. 

(e)  Provision  for  dissemination  of 
successful  results. 

Applications  should  contain:  An 
analysis  of  the  instructional  needs 
within  the  core  subject(s)  to  be 
addressed  by  the  proposed  software  and 
materials,  and  a  description  of  the 
proposed  new  computer  materials  to  be 
developed  and  the  curricular  revisions 
required  to  integrate  computers  into 
instruction. 

Invitational  Priority  2 — Projects  that 
develop  and  implement  school-  or 
system-wide  teacher  training  to  help 
teachers  utilize  and  integrate  a\'ailable 
state-of-the-art  computer  technology  in 
the  teaching  of  math,  science,  history, 
the  arts,  civics,  geography,  foreign 
languages,  and  English. 

Projects  should  include  all  of  the 
following  elements: 

(a)  Provision  for  the  development  and 
implementation  of  a  strategy  to  train 
teachers  in  the  uses  of  the  proposed 
computer  hardware  and  computer 


software  to  enhance  subject-specific 
instruction. 

(b)  Provision  for  the  involvement  of 
personnel  qualified  to  train  teachers  in 
the  use  of  the  proposed  computer 
software  and  hardware. 

(c)  Provision  for  the  evaluation  of 
project  activities  to  assess  progress  in 
meeting  goals  under  paragraph  (a). 

(d)  Provision  for  the  dissemination  of 
successful  results. 

Applications  should  contain  a 
description  of  the  goals — including 
measurable  student  outcomes — for 
incorporating  computer  education  in  the 
subject  area(s),  and  rationale  for 
selecting  the  proposed  computer 
hardware  and  software  designed  to 
improve  instruction  in  the  core  subjects. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.210(b). 
Under  34  CFR  75.210(c),  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  competition,  the  Secretary 
distributes  the  additional  points  as 
follows: 

Plan  of  Operation.  (34  CFR 
75.210(b)(3)).  Five  additional  points  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Quality  of  Key  Personnel.  (34  CFR 
75.210(b)(4)).  Five  additional  points  are 
added  to  this  criterion  for  a  possible 
total  of  12  points. 

Evaluation  Plan.  (34  CFR 
75.210(b)(6)).  Five  additional  points  are 
added  to  this  criterion  for  a  possible 
total  of  10. 

Limitation  on  Length  of  Applications: 
The  applicant  must  limit  the  application 
narrative  to  no  more  than  25  double¬ 
spaced,  8JA  x  11"  pages  (on  one  side 
only)  with  one-inch  margins.  If  using  a 
proportional  computer  font,  use  no 
smaller  than  a  12-point  font.  If  using  a 
nonproportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  makes  the  narrative  exceed 
the  equivalent  of  this  limit,  will  not  be 
considered  for  funding. 

For  Applications  or  Information 
Contact:  Shirley  Steele  or  Jaymie  L. 
Lewis,  U.S.  Department  of  Education, 
555  New  Jersey  Avenue,  NW.,  room  522, 
Washington, DC  20208-5524. 

Telephone  (202)  219-1496.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 

DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 
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Program  Authority:  20  U.S.G  3151, 
3154. 

Dated:  January  8, 1993. 

Diane  Ravitch, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  93-1005  Filed  1-14-93;  8:45  ami 

BHJJNQ  CODE  4000-01 -H 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  Wholesale  Power  Rate 
Adjustment,  Public  Hearing,  and 
Opportunities  for  Public  Review  and 
Comment 

AGENCY:  Bonneville  Power 
Administration  (BP A),  DOE. 

ACTION:  Notice  and  opportunities  for 
review  and  comment.  BPA  File  No:  WP- 
93.  BPA  requests  that  all  comments  and 
documents  intended  to  become  part  of 
the  Official  Record  in  this  process 
contain  the  file  number  designation 
WP-93. 

SUMMARY:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  provides  that  BPA  must  establish 
and  periodically  review  and  revise  its 
rates  so  that  they  are  adequate  to 
recover,  in  accordance  with  sound 
business  principles,  the  costs  associated 
with  the  acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS)  and  other  costs  incurred  by 
BPA.  BPA  is  proposing  to  revise  its 
wholesale  power  rate  schedules  to  be 
effective  October  1, 1993,  through 
September  30, 1995,  and  to  produce 
sufficient  revenues  for  BPA  to  meet  its 
statutory  requirements  for  Fiscal  Year 
(FY)  1994  and  FY  1995. 

Through  its  Programs  in  Perspective 
(PIP)  public  review  process  conducted 
during  the  summer  of  1992,  BPA  and 
interested  parties  completed  a  thorough 
review  of  BPA’s  programs  and  program 
cost  levels  included  in  the  budgets  for 
FY  1994  and  FY  1995.  With  the 
exception  of  program  levels  delineated 
in  this  Notice,  the  Administrator  will 
not  reexamine  program  level  decisions 
in  the  rate  case.  The  PIP  process  also 
focused  on  BPA's  proposed  10-Year 
Financial  Plan  and  its  attendant 
financial  policies.  Consistent  with 
BPA’s  pledge  at  the  end  of  the  1991  rate 
case,  implementation  of  the  10- Year 
Financial  Plan  will  be  addressed  in  this 
rate  case. 

Beginning  in  August  1992,  BPA 
conducted  a  series  of  workshops  on 


subjects  relevant  to  BPA’s  ratemakiiig. 
The  purpose  of  the  workshops  was  to 
identify,  simplify,  and  reduce  the 
number  of  issues  that  might  become  part 
of  the  1993  rate  case  and  to  reduce  the 
amount  of  discovery  normally  required 
during  the  formal  rate  proceedings. 
Opportunity  was  provided  to  address 
10- Year  Financial  Plan  implementation 
issues  and  to  understand  risk  analysis, 
revenue  requirement,  revenue  forecast, 
and  ratesetting  policy  choices,  data 
inputs,  assumptions,  and  modeling.  All 
parties  to  the  1991  rate  case,  and 
participants  in  prior  workshops,  were 
invited  to  attend.  The  workshops  were 
well  attended  and  provided 
opportunities  for  informal  public 
comment  on  issues  prior  to  the  formal 
hearing  process. 

Consistent  with  BPA’s  10-Year 
Financial  Plan,  BPA  is  proposing  an 
Interim  Rate  Adjustment  (IRA)  that 
allows  BPA  to  increase  its  rates  for  the 
second  year  of  the  rate  period  to  reverse 
any  serious,  unplanned  decline  in 
financial  reserves  that  occurs  in  the  first 
year  of  the  rate  period.  BPA  is  also 
proposing  that  a  new  rate  schedule  be 
included  in  this  proposal:  Power 
Shortage  Rate  (PS-93). 

BPA  is  assessing  the  potential 
environmental  effects  of  its  initial  rate 
proposal  as  required  by  the  National 
Environmental  Policy  Act  (NEPA).  BPA 
intends  to  circulate  its  NEPA  analysis 
for  review  and  comment  Comments 
will  be  received  outside  the  formal 
hearing  process,  but  will  be  included  in 
the  record  and  considered  by  the 
Administrator  in  making  his  final 
decision  establishing  BPA’s  1993  rates. 

Opportunities  will  be  available  for 
interested  persons  to  review  BPA’s 
proposal  to  adjust  its  1993  rates,  to 
participate  in  the  rate  hearing,  and  to 
submit  written  comments.  During  the 
development  of  the  final  rate  proposal, 
BPA  will  evaluate  all  written  and  oral 
comments  received  in  the  rate 
proceeding.  Consideration  of  comments 
and  more  current  data  may  result  in  the 
final  rate  proposal  differing  from  the 
rates  proposed  in  this  Notice. 

Responsible  Official:  Mr.  Sydney  D. 
Berwager,  Director,  Division  of 
Contracts  and  Rates,  is  the  official 
responsible  for  the  development  of 
BPA’s  rates. 

DATES:  Persons  wishing  to  become  a 
formal  “party*’  to  the  proceedings  must 
notify  BPA  in  writing  of  their  intention 
to  do  so  in  accordance  with 
requirements  stated  in  this  Notice. 
Petitions  to  intervene  must  be  received 
by  January  25, 1993,  and  should  be 
addressed  as  follows:  Hearing  Officer, 
c/o  Kathryn  Silva — APR,  Hearing  Clerk, 


Bonneville  Power  Administration,  P.O.  ! 

Box  12999,  Portland,  Oregon  97212.  In 
addition,  a  copy  of  the  petition  must  be 
concurrently  served  on  BPA’s  Office  of 
General  Counsel — APR,  c/o  Kurt  R. 

Cased,  P.O.  Box  3621,  Portland.  Oregon  ! 
97208.  Persons  who  have  been  denied 
party  status  in  any  past  BPA  rate 
proceeding  shall  continue  to  be  denied 
party  status  unless  they  establish  a 
significant  change  of  circumstances.  1 

A  prehearing  conference  will  be  held 
before  the  Hearing  Officer  at  9  a.m.  on 
January  28, 1993,  in  the  BPA  Rates 
Haaring  Room  located  at  2032  Lloyd 
Center,  Portland,  Oregon.  Registration 
for  the  prehearing  conference  will  begin 
at  8:30  a.m.  BPA  will  profile  studies  and 
testimony  at  the  prehearing  conference. 

The  Hearing  Officer  will  act  on  all 
intervention  petitions  and  oppositions 
to  intervention  petitions,  rule  on  any 
motions,  establish  additional 
procedures,  establish  a  service  list,  i 

establish  a  procedural  schedule,  and 
consolidate  parties  with  similar 
interests  for  purposes  of  filing  jointly  | 
sponsored  testimony  and  briefs  and  for 
expediting  any  necessary  cross- 
examination.  A  notice  of  the  dates  and 
times  of  any  hearings  will  be  mailed  to 
all  parties  of  record.  Objections  to 
orders  made  by  the  Hearing  Officer  at 
the  prehearing  conference  must  be  made 
in  person  or  through  a  representative  at 
the  prehearing  conference. 

BPA  will  be  conducting  public  field 
hearings.  The  following  are  tentative 
dates  and  locations: 

February  10, 1993  Federal  Bldg., 

Auditorium,  825  Jadwin  Ave.,  Richland, 

WA  99352. 

February  11, 1993  Shilo  Inn,  780  Lindsey 
Blvd.,  Idaho  Falls,  ID  63402. 

February  16. 1993  Best  Western  Landmark 
Inn,  4300  200th  St,  S.W.,  Lynnwood,  WA 
98036. 

February  17. 1993  Red  Lion,  205  Coburg 
Rd,  Eugene,  OR  97401. 

February  18, 1993  Ridpeth  Hotel,  West  515 
Sprague  Ave.,  Terrace  Room  A&B, 

Spokane.  WA  99204. 

When  BPA  holds  public  field 
hearings,  written  transcripts  are  made  t 

and  included  in  the  official  record. 

Dates  of  these  hearings  also  will  be 
announced  through  mailings  and  public 
advertising.  j 

The  following  proposed  schedule  is 
provided  for  informational  purposes.  A 
final  schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 

January  25, 1993  Deadline  for  interventions 
to  be  filed  with  Hearing  Clerk  at  above 
address. 

January  28, 1993  Initial  studies  and 
testimony  available  at  BPA’s  Rates  Hearing 
Room.  2032  Lloyd  Center,  Portland, 
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Oregon  and  BPA’s  Public  Information 
Center,  905  NE.  11th,  1st  Floor,  Portland, 
Oregon. 

January  28, 1993  Prehearing  conference  to 
set  schedule  and  act  on  petitions  to 
intervene. 

March  2, 1993  Parties  file  direct  cases. 

March  15, 1993  Close  of  comments  by 
participants. 

April  5, 1993  Rebuttal  testimony  filed. 

April  1 2-1 6, 1 993  Settlement  discussions. 
April  26-May  12, 1993  Cross-examination. 
June  25, 1993  Draft  Record  of  Decision 
published. 

August  2, 1993  Final  Record  of  Decision 
published. 

ADDRESSES:  Written  comments  by 
participants  must  be  received  by  March 
15, 1993,  to  be  considered  in  the  Draft 
Record  of  Decision  (ROD).  Written 
comments  should  be  submitted  to  the 
Public  Involvement  Manager — ALP, 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  Oregon  97212. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shirley  Price,  Public  Involvement 
Office,  at  the  address  listed  above,  503- 
230-3478  or  call  toll-free  1-800-622- 
4519.  Information  may  also  be  obtained 
from: 

Mr.  George  Bell,  Lower  Columbia  Area 
Manager,  Suite  243, 1500  Plaza  Building, 

1500  NE.  Irving  Street,  Portland,  Oregon 
97232,  503—230—4552. 

Mr.  Robert  N.  Laffel,  Eugene  District 
Manager,  room  206, 211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503-465- 
6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager,  room  561, 920  West  Riverside 
Avenue,  Spokane,  Washington  99201,  509- 
353-2518. 

Mr.  George  E.  Eskridge,  Montana  District 
Manager,  800  Kensington,  Missoula,  Montana 
59801,  406-329-3060. 

Ms.  Carol  Fleischman,  Spokane  District 
Manager,  room  112,  U.S.  Courthouse,  920 
West  Riverside,  Spokane,  Washington  99201, 
509-353-3279. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  room  307,  301  Yakima 
Street,  Wenatchee,  Washington  98807-0741, 
509-662-4377,  extension  379. 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager,  P.O.  Box  Cl 9030,  suite  400,  201 
Queen  Anne  Avenue  North,  Seattle, 
Washington  98109,  206-553-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake  River 
Area  Manager,  101  West  Poplar,  Walla  Walla, 
Washington  99362,  509-522-6226. 

Ms.  C.  Clark  Leone,  Idaho  Fails  District 
Manager,  1527  Hollipark  Drive,  Idaho  Falls, 
Idaho  83401,  208-523-2706. 

Mr.  James  Normandeau,  Boise  District 
Manager,  room  450,  304  N.  8th  Street,  Boise, 
Idaho  83702,  208-334-9137. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 


A.  Major  Studies 

B.  10-Year  Financial  Plan 

C.  Purpose  and  Scope  of  Hearing 

IV.  Wholesale  Power  Rate  Schedules  and 
General  Rate  Schedule  Provisions 

A.  Wholesale  Power  Rate  Schedules 

B.  General  Rate  Schedule  Provisions 

I.  Introduction 

On  December  18, 1992,  in  order  to 
satisfy  contractual  provisions  between 
BPA  and  its  customers,  BPA  published 
in  the  Federal  Register  a  notice  of 
“Intent  to  Revise  Wholesale  Power  Rates 
to  Become  Effective  October  1, 1993,” 

57  FR  60180.  Since  then,  BPA  has 
continued  to  study  the  adequacy  of  its 
current  rates  and  has  concluded  that 
current  Kites  must  be  adjusted  for  the 
FY  1994  and  FY 1995  rate  period. 

In  order  to  assess  its  current  rates, 

BPA  first  determined  the  amount  of 
revenues  required  to  meet  its  financial 
obligations  in  FY  1994  and  FY  1995. 
BPA  has  determined  that  the  revenues 
BPA  would  expect  to  collect  from 
projected  sales  under  its  current  rates 
will  not  adequately  cover  these  revenue 
requirements.  Therefore,  BPA  proposes 
to  establish  revised  1993  wholesale 
power  rates.  BPA  files  its  rates  with  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  confirmation  and  approval. 

The  proposed  wholesale  power  rates 
were  prepared  in  accordance  with 
BPA’s  statutory  authority  to  develop 
rates,  including  the  Bonneville  Project 
Act  of  1937,  as  amended,  16  U.S.C.  832 
(1982);  the  Flood  Control  Act  of  1944, 

16  U.S.C.  825s  (1982);  the  Federal 
Columbia  River  Transmission  System 
Act  (Transmission  System  Act),  16 
U.S.C.  838  (1982);  and  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  16  U.3.C.  839  (1982). 

The  rate  schedules  contained  in  this 
publication  were  established  in 
accordance  with  the  Northwest  Power 
Act,  which  was  signed  into  law  on 
December  5, 1980.  Ths  proposed  rate 
schedules  reflect  many  requirements 
contained  principally  in  the  Northwest 
Power  Act’s  rate  directives  (section  7) 
and  the  conditions  related  to  classes  of 
customers  and  services  contained  in  the 
Northwest  Power  Act’s  power  sales 
directives  (section  5). 

BPA  proposes  that  its  wholesale 
power  rate  schedules  and  the  General 
Rate  Schedule  Provisions  (GRSPs) 
associated  with  these  schedules  become 
effective  upon  interim  approval  or  upon 
final  confirmation  and  approval  by 
FERC.  BPA  will  request  FERC  approval 
of  its  rates  effective  October  1, 1993. 
Section  I  A.  of  the  GRSPs  specifies  the 
proposed  effective  date  for  each  rate. 

The  1993  wholesale  power  rate 
schedules,  and  the  GRSPs  associated 
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with  those  rate  schedules,  supersede 
BPA’s  1991  rate  schedules  (which 
became  effective  October  1, 1991)  to  the 
extent  stated  in  the  Availability  section 
of  each  1993  rate  schedule.  These 
schedules  and  GRSPs  shall  be 
applicable  to  all  BPA  contracts, 
including  contracts  executed  both  prior 
to  and  subsequent  to  enactment  of  the 
Northwest  Power  Act. 

In  developing  the  proposed  wholesale 
power  rates,  BPA  considered  many 
factors,  including  revenue  requirements, 
ease  of  administration,  revenue  stability, 
rate  continuity,  ease  of  comprehension, 
and  BPA’s  statutory  obligations.  The 
studies  that  have  been  prepared  to 
support  the  proposed  rates  will  be 
mailed  to  all  parties  to  BPA’s  1991  rate 
case  and  will  be  available  for 
examination  on  January  28, 1993,  at 
BPA’s  Public  Information  Center,  BPA 
Headquarters  Building,  1st  Floor,  905 
NE.  11th,  Portland,  Oregon.  The  studies 
also  will  be  available  at  the  prehearing 
conference.  The  studies  are: 

1.  Loads  and  Resources  Study  and 
Documentation 

2.  Revenue  Requirement  Study  and 
Documentation 

3.  Segmentation  Study 

4.  Wholesale  Power  Rate  Development  Study 
and  Documentation 

5.  Section  7(b)(2)  Rate  Test  Study  and 
Documentation 

To  request  any  of  the  above  studies  by 
telephone,  call  BPA’s  document  request 
line:  (503)  230-3478  or  call  toll-free  1- 
800-622-4520.  Please  request  the  study 
by  its  above-listed  title.  Also  state 
whether  you  require  the  accompanying 
documentation  (these  can  be  quite 
lengthy);  otherwise  the  study  alone  will 
be  provided.  (For  example,  ask  for  the 
“Revenue  Requirement  Study  and 
Documentation.’’) 

II.  Procedures  Governing  Rate 
Adjustments  and  Public  Participation 

Section  7(i)  of  the  Northwest  Power 
Act,  16  U.S.C.  839e(i),  requires  that 
BPA’s  rates  be  established  according  to 
certain  procedures.  These  procedures 
include,  among  other  things,  issuance  oi 
a  Federal  Register  notice  announcing 
the  proposed  rates;  one  or  more 
hearings;  the  opportunity  to  submit 
written  views,  supporting  information, 

Questions,  and  arguments;  and  a 
ecision  by  the  Administrator  based  on 
the  record.  This  proceeding  will  be 
governed  by  BPA’s  rule  for  general  rate 
proceedings,  $  1010.9  of  BPA’s 
“Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings,’’ 
51  FR  7611  (March  5, 1986).  These 
procedures  implement  the  statutory 
section  7(i)  requirements.  Section 
1010.7  of  the  procedures  prohibits  ex 
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parte  communications.  The  proceedings 
for  BPA’s  proposal  to  adjust  wholesale 
power  rates  will  be  combined  with  the 
proceedings  for  BPA’s  proposal  to  adjust 
transmission  rates. 

BPA  distinguishes  between 
“participants  in”  and  "parties  to”  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from 
“participants,”  who  are  defined  in  the 
procedures  as  any  person  who  may 
express  views,  but  who  does  not 
successfully  petition  to  intervene  as  a 
party.  Participants’  written  comments 
will  be  made  part  of  the  official  record 
of  the  case  and  considered  by  the 
Administrator.  The  participant  category 
gives  the  public  the  opportunity  to 
participate  and  have  its  views 
considered  without  assuming  the 
obligations  incumbent  upon  “parties.” 
Participants  are  not  entitled  to 
participate  in  the  prehearing  conference, 
cross-examine  parties’  witnesses,  seek 
discovery,  or  serve  or  be  served  with 
documents,  and  are  not  subject  to  the 
same  procedural  requirements  as 
parties. 

Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
received  by  March  15, 1993.  This  date 
follows  the  submission  of  BPA’s  and  all 
other  parties’  direct  cases.  Written 
views,  supporting  information, 
questions,  and  arguments  should  be 
submitted  to  BPA’s  Public  Involvement 
Office. 

The  second  category  of  interest  is  that 
of  a  “party”  as  defined  in  §§  1010.2  and 
1010.4  of  BPA’s  “Procedures  Governing 
Bonneville  Power  Administration  Rate 
Hearings,”  51  FR  7611  (March  5, 1986). 
Parties  may  participate  in  any  aspect  of 
the  hearing  process. 

Persons  wishing  to  become  a  formal 
“party”  to  BPA’s  rate  proceeding  must 
notify  BPA  in  writing  of  their  request. 
Petitions  to  intervene  shall  state  the 
name  and  address  of  the  person  and  the 
person’s  interests  in  the  outcome  of  the 
hearing.  Petitioners  may  designate  no 
more  than  two  representatives  upon 
whom  service  of  documents  will  be 
made.  BPA  customers  and  customer 
groups  whose  rates  are  subject  to 
revision  in  the  hearing  will  be  granted 
intervention  based  on  a  petition  filed  in 
conformance  with  this  section.  Other 
petitioners  must  explain  their  interests 
in  sufficient  detail  to  permit  the  Hearing 
Officer  to  determine  whether  they  have 
a  relevant  interest  in  the  hearing. 
Intervention  petitions  will  be  available 
for  inspection  in  BPA’s  Public 
Information  Center,  1st  Floor,  905  NE. 
11th,  Portland,  Oregon.  Any  opposition 
to  a  petition  to  intervene  must  be  raised 
at  the  January  28, 1993,  prehearing 


conference.  All  timely  applications  will 
be  ruled  on  by  the  Hearing  Officer.  Late 
interventions  are  strongly  disfavored. 
Opposition  to  an  untimely  petition  to 
intervene  shall  be  filed  and  served 
within  2  days  after  service  of  the 
petition.  Interventions  are  subject  to 
§  1010.4  of  BPA’s  “Procedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings.” 

The  record  will  include,  among  other 
things,  the  transcripts  of  any  hearings, 
any  written  material  submitted  by  the 
parties  and  participants,  documents 
developed  by  BPA  staff,  BPA’s 
environmental  analysis  and  comments 
accepted  on  it,  and  other  material 
accepted  into  the  record  by  the  Hearing 
Officer.  The  Hearing  Officer  then  will 
review  the  record,  will  supplement  it  if 
necessary,  and  will  certify  the  record  to 
the  Administrator  for  decision. 

The  Administrator  will  develop  the 
final  proposed  rates  based  on  the  entire 
record,  including  the  record  certified  by 
the  Hearing  Officer,  comments  received 
from  participants,  other  material  and 
information  submitted  to  or  developed 
by  the  Administrator,  and  any  other 
comments  received  during  the  rate 
development  process.  The  basis  for  the 
final  proposed  rates  will  be  first 
expressed  in  the  Administrator’s  Draft 
Record  of  Decision  (ROD).  Parties  will 
have  an  opportunity  to  comment  on  the 
Draft  ROD  as  provided  in  BPA’s  hearing 
procedures.  The  Administrator  will 
serve  copies  of  the  Final  ROD  on  all 
parties  and  will  file  the  filial  proposed 
rates  together  with  the  record  with 
FERC  for  confirmation  and  approval. 

III.  Major  Studies  and  10-Year 
Financial  Plan 

A.  Major  Studies 

1.  Load  and  Resources  Study 

The  Loads  and  Resources  Study 
presents  the  load  and  resource  data 
necessary  for  developing  BPA’s 
wholesale  power  rates.  This  study 
incorporates  results  from  load  forecasts, 
resource  analyses,  power  contracts,  and 
BPA’s  Resource  Program. 

BPA’s  major  customer  groups  are  as 
follows: 

(1)  The  direct-service  industries 
(DSIs); 

(2)  The  non-  and  small  generating 
public  utilities  (NSGPUs); 

(3)  The  generating  public  utilities 
(GPUs); 

(4)  The  investor-owned  utilities 
(IOUs); 

(5)  The  contract  Federal  agencies;  and 

(6)  The  United  States  Bureau  of 
Reclamation  (USBR). 

BPA’s  forecasts  of  regional  loads  by 
customer  group  are  used  to  derive  a 


major  portion  of  its  forecast  of  Federal 
system  firm  loads.  The  regional  load 
forecasts  are  used  to  estimate  BPA’s  firm 
DSI  load,  sales  to  other  Federal 
agencies,  current  obligations  to  regional 
public  agencies,  and  Federal 
transmission  losses.  The  remaining 
portion  of  the  Federal  system  load 
projections  is  comprised  of  BPA’s 
obligations  to  the  IOUs  under  their 
power  sales  contracts,  and  other  inter- 
and  intra-regional  contractual 
obligations. 

BPA  develops  forecasts  of  NSGPU  and 
GPU  loads  using  standard  econometric 
techniques.  NSGPU  and  GPU  loads  are 
a  function  of  average  retail  electricity 
prices,  weather-related  variables,  and 
non-agricultural  employment.  The  IOU 
load  forecast  was  produced  by  the  staffs 
of  BPA  and  the  Northwest  Power 
Planning  Council.  To  produce  utility- 
specific  system  forecasts,  the  IOU 
forecast  is  disaggregated  by  year  and 
month  based  upon  the  utilities’  forecast 
submittals  to  the  Pacific  Northwest 
Utilities  Conference  Committee 
(PNUCC)  for  use  in  the  1992  Northwest 
Regional  Forecast. 

A  DSI  load  forecast  is  prepared  for 
aluminum  DSI  loads  by  analyzing 
smelter  production  costs  relative  to 
aluminum  prices,  and  considering  other 
factors  affecting  smelter  loads.  A  DSI 
load  forecast  for  non-aluminum  DSI 
loads  is  prepared  by  analyzing  historical 
and  technical  plant  information  and 
forecasted  mantet  conditions. 

BPA’s  resource  acquisition  plans  are 
based  on  work  by  BPA  and  Northwest 
Power  Planning  Council  staff  and  reflect 
extensive  input  and  review  by  the 
general  public  and  the  region’s  utilities. 
The  specific  resource  acquisitions  and 
associated  costs  included  in  this 
proposal  are  based  on  BPA’s  1990  and 
1992  Resource  Programs.  Conservation 
savings  are  measured  by  considering 
several  factors:  economic  and  load 
growth;  savings  from  technical 
conservation  measures;  and  the 
assessment  of  the  speed  and  degree  of 
program  implementation. 

Planned  resource  acquisitions  reflect 
the  guidance  given  in  the  Northwest 
Power  Planning  Council's  Power  Plan. 
Besides  emphasizing  a  diverse  resource 
portfolio,  including  both  conservation 
and  generating  resources,  BPA  is 
committed  to  moving  toward  a  blend  of 
acquisition  methods  including  BPA- 
designed,  utility-designed,  and 
developer-initiated  programs.  For 
example,  use  of  billing  credits  and 
competitive  acquisitions  is  an  important 
component  of  BPA’s  resource 
acquisition  process.  This  combination  of 
resource  diversity  and  a  variety  of 
acquisition  approaches  allows  BPA  to 
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better  deal  with  varying  circumstances 
and  uncertainties. 

The  load/resource  balance  determines 
BPA’s  obligation  to  serve  firm  loads 
during  the  test  years  and  each 
corresponding  42-month  critical  period. 
It  also  determines  the  supply  of  surplus 
firm  power  in  the  region  and  on  the 
Federal  system  in  each  critical  period. 
The  hydro-regulation  (hydro)  study 
incorporates  system  constraints  such  as 
the  water  budget  for  fish  migration,  the 
operation  of  thermal  plants,  exports  and 
imports  of  power,  and  projected 
resource  acquisitions.  For  this  proposal, 
a  42-month  (critical  period)  hydro  study 
and  a  50-year  hydro  study  were 
completed.  The  time  frame  considered 
in  the  hydro  study  starts  in  July  1993. 
The  50-year  study  determines  nonfirm 
energy  for  the  region. 

2.  Revenue  Requirement  Study 

The  Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944,  the  Transmission 
System  Act,  and  the  Northwest  Power 
Act  require  BPA  to  design  rates  that  are 
projected  to  collect  revenues  sufficient 
to  recover  the  cost  of  acquiring, 
conserving,  and  transmitting  the  electric 
power  that  BPA  markets,  including 
amortization  of  the  Federal  investment 
in  the  FCRPS  over  a  reasonable  period, 
and  to  recover  BPA’s  other  costs  and 
expenses.  The  Revenue  Requirement 
Study  determines  whether  current  rates 
will  produce  enough  revenues  to 
recover  all  BPA  costs  and  expenses, 
including  BPA’s  repayment  obligations 
to  the  U.S.  Treasury.  Revenue 
requirements  are  the  major  factor  in 
determining  the  overall  level  of  BPA’s 
proposed  power  and  transmission  rates. 

The  Transmission  System  Act  and  the 
Northwest  Power  Act  require  that 
Uansmission  rates  be  based  on  an 
equitable  allocation  of  the  costs  of  the 
Federal  transmission  system  between 
Federal  and  non-Federal  power  using 
the  system.  In  compliance  with  a  FERC 
order  dated  January  27, 1984,  26  FERC 
161,096,  the  Revenue  Requirement 
Study  incorporates  the  results  of 
separate  repayment  studies  for  the 
generation  and  transmission 
components  of  the  FCRPS.  The 
repayment  studies  for  generation  and 
transmission  demonstrate  the  adequacy 
of  the  projected  revenues  to  recover  all 
of  the  Federal  investment  in  the  FCRPS 
over  the  allowable  repayment  period. 
The  adequacy  of  projected  revenues  to 
recover  test  period  revenue 
requirements  and  to  meet  repayment 
period  recovery  of  the  Federal 
investment  is  tested  and  demonstrated 
separately  for  the  generation  and 
transmission  functions. 


The  Revenue  Requirement  Study  for 
the  1993  initial  rate  proposal  is  based  on 
revenues  and  cost  estimates  for  FY  1994 
and  FY  1995.  BPA’s  Revenue 
Requirement  Study  reflects  actual 
amortization  and  interest  payments  paid 
through  September  30, 1992.  In 
addition,  it  reflects  all  FCRPS 
obligations  incurred  pursuant  to  the 
Northwest  Power  Act,  including 
residential  exchange  costs. 

3.  Segmentation  Study 

BPA  operates  and  maintains  the 
Federal  Columbia  River  Transmission 
System  (FCRTS)  to  provide  transmission 
services  throughout  the  region.  Because 
most  services  do  not  require  the  use  of 
the  entire  system,  the  FCRTS  is  divided 
into  nine  segments,  eachproyiding a 
distinct  type  of  service.  The  nine 
segments  are:  Integrated  network; 

Pacific  Northwest-Pacific  Southwest 
(Southern)  Intertie;  Northern  Intertie; 
Eastern  Intertie;  generation  integration; 
fringe  area;  and  delivery  segments  for 
public  agency,  direct  service  industrial 
(DSI),  and  investor-owned  utility 
customers. 

The  Segmentation  Study  categorizes 
the  facilities  cf  the  FCRTS  according  to 
the  types  of  services  they  provide.  This 
provides  the  basis  for  segmenting  the 
projected  transmission  revenue 
requirements  used  in  BPA’s  rate 
proposals.  The  results  of  the  Study 
include  the  historical  investment  and 
the  average  of  the  last  3  years’ 
operations  and  maintenance  expenses. 

In  addition,  the  facilities  of  the 
integrated  network  are  similarly  divided 
among  distinct  services.  This  division  of 
the  FCRTS  into  segments  provides  the 
basis  for  the  equitable  allocation  of 
transmission  costs  between  Federal  and 
non-Federal  customers  based  on  their 
usage  of  the  segments. 

4.  Wholesale  Power  Rate  Development 
Study  (WPRDS) 

The  WPRDS  consists  of  two  sections. 
The  first  section  is  a  cost  of  service 
analysis  (COSA)  and  the  second  section 
shows  the  steps  in  the  rate  design 
process. 

Cost  of  Service  Analysis  (COSA).  The 
COSA  apportions  BPA’s  test  year 
revenue  requirement  to  customer  classes 
based  on  the  use  of  specific  types  of 
service  by  each  customer  class  and  in 
accord  with  the  rate  directives  of  the 
Northwest  Power  Act.  BPA’s  revenue 
requirement  is  functionalized  to 
transmission  and  generation  in  the 
Revenue  Requirement  Study. 
Transmission  costs  are  identified  with 
segments  of  the  transmission  system  in 
BPA’s  Segmentation  Study.  The  results 
of  these  studies  are  used  in  the  COSA 


to  determine  the  costs  of  providing 
generation  and  transmission  services  to 
BPA’s  customers. 

Additionally,  the  COSA  identifies 
resources  purchased  and  loads  served  as 
well  as  costs  incurred  and  revenues 
received  under  the  Residential 
Exchange  Program  prescribed  in  section 
5(c)  of  the  Northwest  Power  Act.  The 
COSA  further  identifies  costs  of  specific 
types  of  service  by  performing  the 
following  steps: 

Classification.  BPA  classifies 
generation  and  transmission  costs  to  the 
energy  and  capacity  components  of 
electric  power. 

Seasonal  Differentiation.  BPA’s  costs 
of  providing  energy  vary  by  season  of 
the  year.  To  reflect  this  variation,  BPA 
assigns  energy  costs  to  winter  and 
summer  periods  and  designs  rates  based 
on  this  differential. 

Allocation.  The  final  major  step  in  the 
COSA  is  to  allocate  the  functionalized, 
segmented,  classified,  and  seasonally 
differentiated  costs  to  customer  classes. 
Costs  are  allocated  to  classes  of  service 
on  the  basis  of  the  relative  use  of 
services,  and  on  the  basis  of  priorities  of 
service  by  resource  pools  provided  in 
the  Northwest  Power  Act. 

The  remaining  steps  use  the  allocated 
costs  developed  in  the  COSA  and 
modifies  them: 

(1)  To  reflect  BPA’s  rate  design 
objectives; 

(2)  To  conform  with  contractual 
requirements; 

(3)  To  reflect  the  results  of  other  BPA 
studies  and  commitments  made  in  other 
public  involvement  processes  under  7(i) 
of  the  Northwest  Power  Act;  and 

(4)  To  conform  with  requirements  of 
applicable  legislation,  including  the 
Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944,  the  Transmission 
System  Act,  and  the  Northwest  Project 
Act. 

BPA’s  rate  design  objectives  include 
recovery  of  BPA’s  revenue  requirement, 
rate  and  revenue  stability,  practicality, 
fairness,  and  efficiency. 

Rate  design  adjustments  to  the 
allocated  COSA  costs  include  the 
following: 

Excess  Revenue  Adjustments.  In  the 
initial  cost  allocation,  BPA  allocates  its 
entire  test  period  revenue  requirement 
to  firm  power  loads  on  the  basis  of 
resources  available  under  critical  water 
conditions.  However,  rates  are  set 
assuming  BPA  recovers  nonfirm  sales 
revenues  equal  to  the  expected  value  of 
revenues  under  50  years  of  streamflows 
in  the  historical  record.  Since  no 
generation  costs  are  allocated  to  NF 
service,  forecasted  NF  revenues  are 
credited  against  costs  allocated  to  firm 
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loads.  Similarly,  revenues  from  nonfirm 
wheeling  under  the  Energy 
Transmission  (ET)  Rate  Schedule  are 
credited  to  firm  transmission  loads. 

DSI  First  Quartile  Service.  The  DSIs 
are  not  allocated  generation  costs  in  the 
COSA  for  service  to  their  First  Quartile 
because  BPA  does  not  plan  firm 
resources  to  serve  the  First  Quartile. 

BPA  serves  DSI  First  Quartile  loads  with 
a  combination  of  nonfirm  energy, 
surplus  firm  power,  hydro  system 
shifting  techniques,  and  economic 
purchases.  BPA  assigns  a  cost  to  First 
Quartile  service  based  on  an 
opportunity  cost  concept,  and  credits 
other  rates  through  the  excess  revenue 
credit  above,  in  the  amount  of  the 
assigned  First  Quartile  cost. 

Fixed  Contract  Revenue  Deficiencies. 
BPA  delivers  power  at  contractually 
fixed  terms  to  two  classes  of  customers. 
The  Columbia  Storage  Power  Exchange 
(CSPE)  agreements  has  fixed  rates,  and 
a  pre-Act  capacity/energy  exchange 
with  Montana  Power  Company  has 
fixed  exchange  ratios.  In  the  COSA,  BPA 
allocates  costs  to  these  customer  classes. 
Because  the  contract  rates  and  ratios 
cannot  be  adjusted,  and  because 
allocated  costs  exceed  expected 
revenues,  a  revenue  deficiency  results. 
The  revenue  deficiency  is  allocated 
through  an  adjustment  which  increases 
rates  charged  to  other  rate  classes. 

Surplus  Firm  Power  Revenue 
Deficiency  Adjustment.  BPA  expects  to 
sell  any  surplus  firm  power  under  long¬ 
term  contracts  and  in  the  open  market. 
Some  of  this  surplus  firm  power  will  be 
sold  at  prices  lower  than  the  fully 
allocated  cost,  thereby  causing  a 
revenue  deficiency.  The  difference 
between  expected  surplus  firm  power 
revenues  and  fully  allocated  costs  is 
allocated  to  other  customers. 

Post-Act  Exchange  Revenue 
Deficiencies.  BPA  has  entered  into 
exchanges  with  out-of-region  utilities 
that  result  in  delayed  return  of  energy. 
BPA  directly  allocates  only  transmission 
costs  to  these  exchanges.  Because  the 
exchanges  are  noncash  transactions,  a 
revenue  deficiency  results.  This  revenue 
deficiency  is  allocated  to  winter  users  of 
Federal  resource  pools. 

7(c)(2)  Adjustment.  The  rates 
applicable  to  the  DSIs  are  set  at  a  level 
that  is  equitable  in  relation  to  BPA 
preference  customers’  industrial  rates. 
The  costs  allocated  to  the  DSIs  are 
higher  than  revenues  from  the 
“equitable**  rate.  The  difference  is  a 
revenue  deficiency  called  the  “7(c)(2) 
delta,”  which  is  allocated  to  other 
customers. 

DSI  Floor  Rate  Rounding  Adjustment. 
The  DSI  rate  is  subject  to  a  floor 
specified  in  section  7(c)(2)  of  the 


Northwest  Power  Act.  If  the  calculated 
DSI  rate  is  below  the  floor  rate,  the  DSI 
rate  is  raised  to  the  floor  rate,  and  a  rate 
design  adjustment  is  necessary  to  credit 
additional  revenues  from  the  DSIs  to 
other  firm  power  customers.  This 
adjustment  was  not  necessary  for  this 
proposal.  However,  an  adjustment  is 
made  to  credit  non-DSI  rates  to  account 
for  revenue  differences  between  final 
rounded  rate  changes  and  intermediate 
use  of  unrounded  VI  rates. 

7(b)(2)  Adjustment.  Section  7(b)(2)  of 
the  Northwest  Power  Act  provides  rate 
protection  to  BPA’s  preference 
customers  from  certain  costs  specified 
in  the  provisions  of  the  Act  As 
discussed  in  greater  detail  below,  the 
section  7(b)(2)  rate  test  “triggers”  in  this 
proposal  and  requires  the  application  of 
the  7(b)(2)  adjustment. 

The  foregoing  list  of  adjustments  is 
not  intended  to  be  all-inclusive.  All  of 
the  above  adjustments  are 
functionalized,  classified,  segmented, 
and  seasonalized  where  appropriate. 
After  all  adjustments  are  made,  the  final 
rates  are  calculated. 

Final  rates  calculated  in  the  WPRDS 
are  included  in  BPA’s  General  Rate 
Schedules.  These  rate  schedules  are 
applied  in  conjunction  with  BPA’s 
GRSPs,  which  define  the  applicability  of 
the  rates  to  the  type  of  service  provided. 

5.  Section  7(b)(2)  Rate  Test  Study 

Section  7(b)(2)  of  the  Northwest 
Power  Act  directs  BPA  to  assure  that  the 
wholesale  power  rates  effective  after 
July  1, 1985,  to  be  charged  its  public 
body,  cooperative,  and  Federal  agency 
customers  (the  7(b)(2)  customers)  for 
their  general  requirements  for  the  rate 
test  period  plus  the  ensuing  4  years  are 
no  higher  than  the  costs  of  power  to 
those  customers  for  the  same  time 
period  if  specified  assumptions  are 
made.  The  effect  of  the  rate  test  is  to 
protect  the  7(b)(2)  customers’  wholesale 
firm  power  rates  from  certain  costs 
resulting  from  provisions  of  the 
Northwest  Power  Act.  The  rate  test  can 
result  in  a  reallocation  of  costs  from  the 
7(b)(2)  customers  to  other  rate  classes. 
The  section  7(b)(2)  Rate  Test  Study 
describes  the  application  and  results  of 
the  section  7(b)(2)  rate  test 
implementation  methodology. 

The  rate  projections  and  the  actual 
rate  test  itself  are  performed  using 
BPA’s  Supply  Pricing  Model  (SPM).  The 
SPM  simulates  BPA’s  rate  development 
process,  using  load,  resource,  ana  cost 
data  consistent  with  that  used  in  this 
rate  proposal.  The  assumptions  and  rate 
development  processes  such  as  load/ 
resource  balancing,  cost  allocation,  and 
rate  design  are  also  consistent  with  this 
rate  proposal.  The  SPM  calculates  two 


sets  of  wholesale  power  rates  for  BPA’s 
preference  customers: 

(1)  a  set  of  rates  for  the  test  period  and 
the  ensuing  4  years,  assuming  that 
section  7(b)(2)  is  not  in  effect  (program 
case  rates);  and 

(2)  A  set  for  the  same  period 
considering  the  five  assumptions  listed 
in  section  7(b)(2)  (7(b)(2)  case  rates). 
Certain  costs  specified  in  section  7(g)  of 
the  Northwest  Power  Act  (7(g)  costs)  are 
subtracted  from  the  program  case  rates. 

The  SPM  then  discounts  each  year’s 
rates  to  the  test  year  of  the  relevant  rate 
case,  averages  each  set  of  discounted 
rates,  and  compares  the  two  resulting 
averages  rounded  to  the  nearest  tenth  of 
a  mill.  If  the  average  of  the  discounted 
program  case  rates,  less  the  7(g)  costs,  is 
larger  than  the  average  discounted 
7(b)(2)  case  rates,  the  rate  test  triggers. 

If  the  rate  test  triggers,  the  amount  of 
dollars  to  be  reallocated  in  the  test 
period  (7(b)(2)  amount)  is  calculated  by 
multiplying  the  difference  between  the 
discounted  program  case  and  7(b)(2) 
case  rates  by  the  general  requirements 
loads  of  the  preference  customers.  The 
7(b)(2)  amount  is  used  as  an  adjustment 
to  the  allocated  costs  in  the  rate  case  test 
period.  The  rate  test  triggers  in  this 
proposal  by  0.2  mills. 

R.  10-Year  Financial  Plan 

At  the  end  of  the  1991  rate  case,  BPA 
committed  to  develop  a  10- Year 
Financial  Plan  jointly  with  customers 
and  other  interested  parties  before 
adopting  long-term  financial  policies  on 
a  final  basis  that  could  affect  the  level 
of  BPA’s  rates.  During  the  latter  part  of 
1991  and  throughout  1992,  BPA,  its 
customers,  and  other  interested  parties 
in  the  region  participated  in 
development  of  the  10-Year  Financial 
Plan.  In  April,  BPA  released  a  Staff 
Comment  Draft  of  the  10- Year  Financial 
Plan  for  public  review  and  comment. 
BPA  then  developed  the  Proposed  10- 
Year  Financial  Plan,  taking  into 
consideration  the  comments  received  on 
the  earlier  draft.  In  June,  the  Proposed 
10-Year  Financial  Plan  was  released  for 
review  and  comment  in  BPA’s  Frograms 
in  Perspective  (PIP)  process.  A  final 
version  of  the  10-Year  Financial  Plan 
will  be  released  in  January  1993.  The 
financial  policies  included  in  the  10- 
Year  Financial  Plan  are  reflected  in  the 
revenue  requirement  and  rate  levels  for 
review  and  implementation  in  the  1993 
rate  case. 

A  primary  component  contained  in 
the  10-Year  Financial  Plan  is  the 
agency’s  long-term  policy  choice  to 
continue  a  95  percent  probability 
standard  of  meeting  Treasury  payments 
in  full  and  on  time  in  each  rate  period. 
The  10-Year  Financial  Plan  identifies 
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the  target  level  of  financial  reserves 
necessary  to  achieve  this  standard,  and 
outlines  the  individual  risk  mitigation 
components  the  BFA  will  rely  on  as  part 
of  its  risk  mitigation  planning  to  achieve 
the  target  level  of  reserves.  The  10-Year 
Financial  Plan  also  identifies  the 
planned  sources  of  funding  for  FCRPS 
capital  investments,  and  calls  for  use  of 
debt  to  finance  FCRPS  capital 
|  investments,  except  that  revenues  may 
be  used  on  a  limited  basis  for  certain 
nuclear  project  capital  expenditures. 

In  implementing  the  long-term  95 
percent  probability  standard  of  meeting 
Treasury  payments  in  full  and  on  time 
in  each  rate  period,  BPA  is 
incorporating  a  phase-in  approach  for 
the  FY  1994-1995  rate  period.  Rates 
during  the  FY  1994-95  rate  period  will 
be  established  to  achieve  a  90  percent 
probability  of  meeting  Treasury 
payments  over  the  two-year  period. 
Adoption  of  this  phase-in  approach 
helps  to  reduce  the  immediate  rate 
pressures  BPA  faces  while  still 
achieving  a  significantly  high 
probability  that  Treasury  payments  will 
be  made  in  full  and  on  time  in  each  year 
of  the  FY  1994-1995  rate  period. 

To  achieve  this  financial  objective, 
BPA’s  Initial  Proposal  includes  3 
primary  tools  for  mitigating  risk.  These 
risk  mitigation  tools  include: 

(1)  An  increment  of  annual  Planned 
Net  Revenues  for  risk  that  is  explicitly 
included  in  revenue  requirements; 

(2)  Adoption  of  an  Interim  Rate 
Adjustment  (IRA);  and 

(3)  A  cost  deferral  mechanism. 

j  The  IRA  and  cost  deferral  mechanisms 
;  are  designed  to  be  used  only  under 
certain  predetermined  conditions 
wherein  BPA’s  ending  financial  reserve 
level  at  the  end  of  FY  1994  would  reach 
a  specified  “trigger  point.” 

To  analyze  the  normal  operating  risk 
that  BPA  faces  in  a  given  rate  period, 
BPA  conducted  risk  analyses  using  the 
Short-Term  Ri%k  Evaluation  and 
Analysis  Model  (STREAM).  The 
STREAM  provides  for  a  systematic 
analytical  framework  for  evaluating 
BPA’s  normal  operating  risks,  including 
streamflows,  aluminum  and  fuel  prices, 
nuclear  plant  performance,  economic 
conditions,  and  weather  conditions. 
Alternative  risk  mitigation  tools  and  the 
specific  tool  parameters  were  then 
i  tested  using  the  Tool  Kit  model.  The 
Tool  Kit  model  enables  an  evaluation  of 
the  sufficiency  of  alternative 
combinations  of  tools  to  provide  risk 
j  protection  sufficient  to  meet  the 
l  specified  probability  of  meeting 

Treasury  payments  in  full  and  on  time 
:  in  each  year  of  a  given  rate  period.  The 
data,  assumptions,  and  logic 


incorporated  in  the  STREAM  and  Tool 
Kit  model  can  significantly  affect  the 
target  level  of  financial  reserves  and  the 
level  of  Planned  Net  Revenues  for  risk 
needed  to  meet  the  Treasury  payment 
standard. 

In  the  1993  rate  case,  BPA  will 
propose  methods  for  implementing 
various  aspects  of  the  financial  policies 
reflected  in  the  10-Year  Financial  Plan. 
Consistent  with  the  agreement  reached 
in  the  settlement  of  the  1991  rate  case, 
the  financial  policies  reflected  in  the  10- 
Year  Financial  Plan  will  be  subject  to 
further  review  and  implementation  in 
the  1993  rate  case.  Such  implementation 
issues  may  include:  STREAM  and  Tool 
Kit  assumptions,  design,  and  logic; 
target  level  of  reserves;  specific  IRA 
design  issues;  public  process 
requirements  for  implementing  the  IRA; 
level  of  Planned  Net  Revenues  for  Risk; 
and  the  method  of  functionalizing 
Planned  Net  Revenues  for  risk  and  the 
Interest  Credit  between  the  generation 
and  transmission  functions. 

C.  Purpose  and  Scope  of  Hearing 

BPA’s  proposal  to  revise  its  rates  is 
needed  in  order  to  continue  to  recover 
all  costs  and  expenses  allocated  to  the 
power  system,  including  amortization  of 
the  Federal  investment  in  the  Federal 
Columbia  River  Power  System  over  a 
reasonable  period  of  time,  and  to 
recover  funds  sufficient  to  achieve  the 
goals  of  BPA’s  10-Year  Financial  Plan. 
Inasmuch  as  cost  recovery  requirements 
along  necessitate  substantial  increases 
to  BPA’s  rates,  BPA  seeks  to  avoid 
further  disruption  of  its  customers’ 
needs  for  rate  predictability  and 
stability.  Thus,  alternative  approaches 
to  rate  design  to  incorporate  or  modify 
price  signals  to  achieve  energy  and 
resource  efficiency  are  beyond  BPA’s 
need.  Moreover,  lack  of  reliable 
information  on  such  alternatives,  the 
substantial  changes  that  are  occurring 
and  will  occur  in  operating 
characteristics  of  BPA’s  system,  and  the 
ongoing  development  of  the  Endangered 
Species  Act  and  Systems  Operation 
Review  all  militate  in  favor  of  deferring 
alternative  rate  design  considerations  to 
the  1995  rate  case. 

At  the  conclusion  of  the  1991  rate 
case,  BPA  committed  to  develops  a  10- 
Year  Financial  Plan  through  a  process  of 
public  consultation.  In  addition,  BPA 
pledged  that  to  the  extent  the  proposed 
goals  of  the  Plan  directly  affected  rate 
levels,  it  would  include  the  incremental 
rate  impacts  and  associated  rationale  as 
part  of  a  special  or  general  7(i)  process. 

Beginning  in  March  1991,  BPA 
solicited  input  into  the  scope  and 
content  of  its  10-Year  Financial  Plan 
from  customers  in  interviews 


throughout  the  region.  From  October 
1991  to  April  1992,  numerous  technical 
and  policy  oriented  workgroups  held 
meetings  to  identify  key  financial  issues 
and  to  develop,  analyze,  and  evaluate 
risk  mitigation  and  capital  funding 
options  that  addressed  the  issues.  BPA 
then  released  its  Proposed  10-Year 
Financial  Plan  in  April  for  review  and 
comment  in  its  Programs  In  Perspective 
(PIP)  public  involvement  process. 

The  PIP  process  commenced  in  April 
in  order  to  develop  the  10-Year 
Financial  Plan  ana  determine  program 
levels  for  Fiscal  Years  1994  and  1995. 
Interested  persons  had  the  opportunity 
to  solicit  information  from  BPA,  meet 
with  program  managers  to  discuss 
program  issues,  and  to  submit  oral  and 
written  comments  to  BPA  in  July  and 
August  1992.  In  addition,  the 
opportunity  was  extended  to  interested 
parties  to  meet  and  discuss  the 
proposed  10-Year  Financial  Plan  and 
program  levels  with  BPA  management, 
including  the  Administrator,  in  a  series 
of  meetings  that  occurred  throughout 
the  region  in  July.  Numerous  other 
public  processes  to  determine  BPA’s 
program  needs  fed  into  PIP.  BPA 
released  its  decision  on  the  10- Year 
Financial  Plan  and  program  levels  on 
September  11, 1992.  The  Final  PIP 
version  of  the  10-Year  Financial  Plan 
that  elaborates  BPA’s  consideration  of 
the  regional  discussions  will  be  released 
in  January  1993  for  review  and 
implementation  in  BPA’s  1993  rate  case. 

On  April  3, 1992,  when  the 
Administrator  formally  announced  the 
scope  and  schedule  for  PIP  to  all 
customers  and  interested  parties,  he 
stated  as  follows  concerning  the 
intended  effect  of  PIP: 

In  the  end,  the  material  discussed  in  PIP 
requires  the  kind  of  management  judgment 
calls  that  we  cannot  fairly  assign  to  our 
technical  or  legal  staffs.  That  is  why  I  place 
such  importance  on  the  personal 
participation  during  PIP  itself  by  utility 
managers  and  policymakers  on  energy  and 
the  environment. 

After  PIP,  attention  will  then  shift  from 
these  planning  concerns  to  the  more 
technical  issues  of  the  rate  case  and  to  the 
host  of  other  contract  and  policy  forums  yet 
ahead  of  us.  The  rate  case  itself  will  focus  on 
issues  of  cost  allocation  and  recovery,  and,  if 
necessary,  long-term  financial  goals.  The 
proceedings  will  begin  first  with  informal 
workshops  through  December  and  then  move 
into  the  formal  rate  case  itself  at  the 
beginning  of  1993.  (April  3, 1992, 
Administrator’s  letter  to  all  customers  and 
interested  parties.) 

This  was  reiterated  in  the 
Administrator’s  September  11, 1992, 
document  closing  out  the  1992  PIP 
entitled  “Setting  the  Financial  Course 
for  Fiscal  Years  1993, 1994, 1995.”  The 
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Administrator  described  attachment  B 
to  the  document  as  showing  “final 
program  levels,  "  and  stated,  “These 
levels  will  not  be  revisited  in  the 
upcoming  rate  case,  although  BPA  is 
willing  to  further  discuss  them  as  part 
of  a  comprehensive  settlement  of  rate 
case  issues.” 

Consistent  with  BPA’s  prior 
agreement,  implementation  of  the  10- 
Year  Financial  Plan  will  be  addressed  in 
this  rate  case.  Except  for  the  limited 
exceptions  hereafter  noted,  program  and 
program  level  decisions  will  not  be 
addressed  in  this  rate  case.  Accordingly, 
pursuant  to  section  1010.3(f)  of  the 
“Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings,” 

51  FR  7611  (March  5, 1986),  the 
Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  any 
material  attempted  to  be  submitted  or 
arguments  attempted  to  be  made  in  the 
hearing  which  seek  to  in  any  way  visit 
the  appropriateness  or  reasonableness  of 
BPA’s  decisions  on  programs  or 
program  levels,  as  included  in  BPA’s 
cost  evaluation  period  of  FY  1993 
through  FY  1995  and  its  test  period 
revenue  requirement  for  Fiscal  Years 
1994  and  1995.  Excepted  from  this 
direction  on  account  of  their  variable 
nature,  dependency  on  BPA’s  rate  case 
models,  or  timing,  are: 

(1)  Forecasts  ot  residential  exchange 
benefits; 

(2)  Forecasts  of  purchase  power  costs; 

(3)  Provision  in  BPA’s  revenue 
requirement  for  cash  working  capital  or 
cash  lag  needs; 

(4)  Repayment  matters,  such  as 
interest  rate  forecasts,  scheduled 
amortization,  depreciation, 
replacements,  and  interest  expense;  and 

(5)  Updates  to  forecasts  by  BPA  which 
may  occur  in  the  spring  of  1993  and  for 
which  no  other  review  forum  has  been 
provided. 

IV.  Wholesale  Power  Rate  Schedules 
and  General  Rate  Schedule  Provisions 
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Wholesale  Power  Bate  Schedules 

PF-93  Priority  Firm  Power  Rate 
IP-93  Industrial  Firm  Power  Rate 
VI-91  Variable  Industrial  Power  Rate 
SI-93  Special  Industrial  Power  Rate 
CE-93  Emergency  Capacity  Rate 
NR-93  New  Resource  Firm  Power  Rate 
SP-93  Surplus  Firm  Power  Rate 
NF-93  Nonfirm  Energy  Rate 
SS-93  Share- th e-Savings  Energy  Rate 
PS-93  Power  Shortage  Rate 
RP-93  Reserve  Power  Rate 

General  Rate  Schedule  Provisions 
Section  I  Adoption  of  Revised  Rate 

Schedules  and  General  Rate  Schedule 

Provisions 

Section  II  Types  of  BPA  Service 


Section  III  Billing  Factors  and  Billing 

Adjustments 

Section  IV  Other  Definitions 
Section  V  Application  of  Rates  Under 

Special  Circumstances 
Section  VI  Billing  Information 
Section  VII  Variable  Industrial  Rate 

Parameters  and  Adjustments 

A.  Wholesale  Power  Rate  Schedules 

Schedule  PF-93  Priority  Firm  Power 
Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
contract  purchase  of  firm  power  or 
capacity  to  be  used  within  the  Pacific 
Northwest.  Priority  Firm  Power  may  be 
purchased  by  public  bodies, 
cooperatives,  and  Federal  agencies  for 
resale  to  ultimate  consumers  for  direct 
consumption,  construction,  test  and 
startup,  and  station  service. 

Utilities  participating  in  the  exchange 
under  section  5(c)  of  the  Northwest 
Power  Act  may  purchase  Priority  Firm 
Power  pursuant  to  their  Residential 
Purchase  and  Sale  Agreements. 

In  addition,  BPA  may  make  power 
available  to  those  parties  participating 
in  exchange  agreements  which  use  this 
rate  schedule  as  the  basis  for 
determining  the  amount  or  value  of 
power  to  be  exchanged. 

This  schedule  supersedes  Schedule 
PF-91  which  went  into  effect  on 
October  1, 1991.  Sales  under  this 
schedule  are  made  subject  to  BPA's 
General  Rate  Schedule  Provisions 
(GRSPs). 

Section  II.  Rate 

This  rate  schedule  includes  the 
Preference  rate  and  the  Exchange  rate. 
The  Preference  rate  is  available  for  the 
general  requirements  of  public  body, 
cooperative  and  Federal  agency 
customers  and  includes  a  credit 
attributed  to  the  provision  of  section 
7(b)(2)  of  the  Northwest  Power  Act.  The 
Exchange  rate  is  available  for  all 
purchases  of  residential  and  small  farm 
exchange  power  pursuant  to  the 
Residential  Purchase  and  Sale 
Agreements. 

A.  Preference  Rate. 

1.  Demand  Charge. 

a.  $4.00  per  kilowattmonth  of  billing 
demand  occurring  during  all  Peak 
Period  hours. 

b.  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Energy  Charge. 

a.  21.3  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
September  through  March. 

D.  16.2  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
April  through  August. 

B.  Exchange  Rate. 


1.  Demand  Charge. 

a.  $4.06  per  kilowattmonth  of  billing 
demand  occurring  during  all  Peak 
Period  hours. 

b.  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Energy  Charge. 

a.  21.8  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
September  through  March. 

b.  16.4  mills  per  kiowatthour  of 
billing  energy  for  the  billing  months 
April  through  August. 

Section  IB.  Billing  Factors 

In  this  section,  billing  factors  are 
listed  for  each  of  the  following  types  of 
purchasers:  computed  requirements 
purchasers  (section  m.A),  purchasers  of 
residential  exchange  power  pursuant  to 
the  Residential  Purchase  and  Sale 
Agreements  (section  m.B),  and  metered 
requirements  purchasers  and  those 
Priority  Firm  Power  purchasers  not 
covered  by  sections  HI.A  and  m.B 
(section  m.C). 

A.  Computed  Requirements 
Purchasers. 

Purchasers  designated  by  BPA  as 
computed  requirements  purchasers 
pursuant  to  power  sales  contracts  shall 
be  billed  in  accordance  with  the 
provisions  of  this  subsection. 

1.  Billing  Demand. 

The  billing  demand  for  actual, 
planned,  and  contracted  computed 
requirements  purchasers  shall  be  the 
higher  of  the  billing  factors  “a”  and  “b” 
below: 

a.  The  lower  of: 

(1)  The  larger  of  the  Computed  Peak 
Requirement  or  the  Computed  Average 
Energy  Requirement;  or 

(2)  The  Measured  Demand,  before 
adjustment  for  power  factor. 

d.  The  lower  of: 

(1)  The  Computed  Peak  Requirement; 
or 

(2)  60  percent  of  the  highest 
Computed  Peak  Requirement  during  the 
previous  11  billing  months  (Ratchet 
Demand). 

2.  Billing  Energy. 

The  billing  energy  for  actual,  planned, 
and  contracted  computed  requirements 
purchasers  shall  be: 

a.  For  the  months  September  through 
March,  the  sum  of: 

(1)  67  percent  of  the  Measured  Energy 
(excluding  unauthorized  increase);  and 

(2)  33  percent  of  the  Computed 
Energy  Maximum. 

b.  For  the  months  April  through 
August,  the  sum  of: 

(1)  60  percent  of  the  Measured  Energy 
(excluding  unauthorized  increase);  and 

(2)  40  percent  of  the  Computed 
Energy  Maximum. 

(B).  Purchasers  of  Residential 
Exchange  Power. 
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Purchasers  buying  Priority  Firm 
Power  under  the  terms  of  a  Residential 
Purchase  and  Sale  Agreement  shall  be 
billed  as  follows: 

1.  Billing  Demand. 

The  billing  demand  shall  be  the 
demand  calculated  by  applying  the  load 
factor,  determined  as  specified  in  the 
Residential  Purchase  and  Sale 
Agreement,  to  the  billing  energy  for 
each  billing  period. 

2.  Billing  Energy. 

The  billing  energy  shall  be  the  energy 
associated  with  the  utility’s  residential 
load  for  each  billing  period.  Residential 
load  shall  be  computed  in  accordance 
with  the  provisions  of  the  purchaser’s 
Residential  Purchase  and  Sale 
Agreement. 

C.  Metered  Requirements  Purchasers, 
Other  Purchasers  Not  Covered  by 
Sections  III.A  and  JII.B,  Above. 

Purchasers  designated  as  metered 
requirements  customers  and  purchasers 
taking  or  exchanging  power  under  this 
rate  schedule  who  are  not  otherwise 
covered  by  sections  III.A  and  III.B  shall 
be  billed  as  follows: 

1.  Billing  Demand. 

The  billing  demand  shall  be  the 
Measured  Demand  as  adjusted  for 
power  factor,  unless  otherwise  specified 
in  the  power  sales  contract. 

2.  Billing  Energy 

The  billing  energy  shall  be  the 
Measured  Energy,  unless  otherwise 
specified  in  the  power  sales  contract. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment. 

The  adjustment  for  power  factor, 

when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  III. Cl 
of  the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power  factor 
or  average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  power  factor  or  average  lagging 
power  factor  is  below  95  percent.  BPA 
may  elect  to  waive  the  adjustment  for 
power  factor  in  whole  or  in  part. 

B.  Low  Density  Discount  (LDD). 

BPA  shall  apply  a  discount  to  the 

charges  for  all  Priority  Firm  Power  sold 
to  purchasers  who  are  eligible  for  an 
LDD.  Eligibility  for  the  LDD  and  the 
amount  of  the  discount  (3,  5,  or  7 
percent)  shall  be  determined  pursuant 
to  section  ni.C.3  of  the  GRSPs. 

C.  Irrigation  Discount. 


BPA  shall  apply  an  irrigation 
discount,  equal  to  4.9  mills  per 
kilowatthour,  to  the  charges  for 
qualifying  energy  purchased  under  this 
rate  schedule.  The  irrigation  discount 
shall  be  applied  after  calculation  of  the 
LDD.  The  discount  shall  apply  only  to 
energy  purchased  during  the  billing 
months  of  April  through  October. 
Eligibility  for  the  irrigation  discount  and 
reporting  requirements  shall  be 
determined  pursuant  to  Section  m.C.4 
of  the  GRSPs. 

D.  Conservation  Surcharge. 

The  Northwest  Power  Planning 

Council  has  recommended  that  a 
conservation  surcharge  be  imposed  on 
those  customers  subject  to  such 
surcharge  as  determined  by  the 
Administrator  in  accordance  with  BPA’s 
Policy  to  Implement  the  Coundl- 
Recommended  Conservation  Surcharge. 
The  Conservation  Surcharge  shall  be 
applied  pursuant  to  section  m.C.7  of  the 
GRSPs  and  subsequent  to  any  other  rate 
adjustments. 

E.  Outage  Credit. 

Pursuant  to  section  7  of  the  General 
Contract  Provisions,  BPA  shall  provide 
an  outage  credit  to  any  purchaser  for 
those  hours  for  which  BPA  is  unable  to 
deliver  the  full  billing  demand  during 
that  billing  month  due  to  an  outage  on 
the  facilities  used  by  BPA  to  deliver 
Priority  Firm  Power.  Such  credit  shall 
not  be  provided  if  BPA  is  able  to  serve 
the  purchaser’s  load  through  the  use  of 
alternative  facilities  or  if  the  outage  is 
for  less  than  30  minutes.  The  amount  of 
the  credit  shall  be  calculated  according 
to  the  provisions  of  section  IELC.2  of  the 
GRSPs. 

F.  Unauthorized  Increase. 

BPA  shall  apply  the  charge  for 

Unauthorized  Increase  to  any  purchaser 
of  Priority  Firm  Power  taking  demand 
and  energy  in  excess  of  its  contractual 
entitlement. 

1.  Rate  for  Unauthorized  Increase. 

100.00  mills  per  kilowatthour. 

2.  Calculation  of  the  Amount  of 
Unauthorized  Increase. 

Each  60-minute  clock-hour  integrated 
or  scheduled  demand  shall  be 
considered  separately  in  determining 
the  amount  that  may  be  considered  an 
unauthorized  increase.  BPA  first  shall 
determine  the  amount  of  unauthorized 
increase  related  to  demand  and  shall 
treat  any  remaining  unauthorized 
increase  as  energy-related. 

a.  Unauthorized  Increase  in  Demand. 

That  portion  of  any  Measured 
Demand  during  Peak  Period  hours, 
before  adjustment  for  power  factor, 
which  exceeds  the  demand  that  the 
purchaser  is  contractually  entitled  to 
take  during  the  billing  month  and  which 
cannot  be  assigned: 


(1)  To  a  class  of  power  that  BPA 
delivers  on  such  hour  pursuant  to 
contracts  between  BPA  and  the 
purchaser;  or 

(2)  To  a  type  of  power  that  the 
purchaser  acquires  from  sources  other 
than  BPA  and  that  BPA  delivers  during 
such  hour,  shall  be  billed: 

(a)  In  accordance  with  the  provisions 
of  the  “Relief  from  Overrun”  exhibit  to 
the  power  sales  contract;  or 

(b)  If  such  exhibit  does  not  apply  or 
is  not  a  part  of  the  purchaser’s  power 
sales  contract,  at  the  rate  for 
Unauthorized  Increase,  based  on  the 
amount  of  energy  associated  with  the 
excess  demand. 

b.  Unauthorized  Increase  in  Energy. 
Tha  amount  of  Measured  Energy 
during  a  billing  month  which  exceeds 
the  amount  of  energy  which  the 
purchaser  is  contractually  entitled  to 
take  during  that  month  and  which 
cannot  be  assigned: 

(1)  To  a  class  of  power  which  BPA 
delivers  during  such  month  pursuant  to 
contracts  between  BPA  and  die 
purchaser;  or 

(2)  To  a  type  of  power  which  the 
purchaser  acquires  from  sources  other 
than  BPA  and  which  BPA  delivers 
during  such  month,  shall  be  billed: 

(a)  In  accordance  with  the  provisions 
of  the  “Relief  from  Overrun”  exhibit  to 
the  power  sales  contract;  or 

(b)  As  unauthorized  increase  if  such 
exhibit  does  not  apply  or  is  not  a  part 
of  the  purchaser’s  power  sales  contract. 

G.  Interim  Rate  Adjustment. 

The  Interim  Rate  Adjustment  (IRA) 
described  in  section  m.C.5  of  the  GRSPs 
shall  be  applied  uniformly  to  all 
purchases  and  exchanges  under  the  PF- 
93  rate  schedule  if:  (1)  The  balance  of 
BPA’s  financial  reserves  falls  below  the 
IRA  trigger  point  at  the  end  of  FY  1994; 
and  (2)  the  Administrator  elects,  at  his 
discretion,  to  implement  the  IRA.  An 
increase  not  to  exceed  10  percent  shall 
be  applied  uniformly  to  the  demand  and 
energy  charges  contained  in  section  n.A 
and  n.B  of  this  rate  schedule.  The  IRA 
shall  be  applied  in  the  following 
manner: 

[1+(IRA%/100)1  Multiplied  by  the  demand 
and  energy  charges  contained  in  sections 
n.A  and  Q.B  of  this  rate  schedule. 

An  additional  increment  of  0.049 
mills  per  kilowatthour  shall  be  made  to 
the  irrigation  discount  for  each 
percentage  increase  in  the  PF  rates  due 
to  the  IRA. 

H.  Coincidental  Billing  Adjustment. 
Purchasers  of  Priority  Firm  Power 

who  are  billed  on  a  coincidental  basis 
and  who  have  diversity  charges  or 
diversity  factors  specified  in  their  power 
sales  contracts  shall  have  their  charges 
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for  billing  demand  adjusted  according  to 
the  provisions  of  section  m.C.6  of  the 
GRSPs.  Computed  requirements 
purchasers  are  not  subject  to  the 
Coincidental  Billing  Adjustment  for 
scheduled  power. 

I.  Energy  Return  Surcharge. 

Any  purchaser  who  preschedules  in 
accordance  with  sections  2(a)(4)  and 
2(c)(2)  of  Exhibit  E  of  the  power  sales 
contract  and  who  returns,  during  a 
single  offpeak  hour,  more  than  60 
percent  of  the  difference  between  that 
purchaser’s  billing  demand  and 
computed  average  energy  requirement 
for  the  billing  month  shall  be  subject  to 
the  following  surcharge  for  each 
additional  kilowatthour  so  returned: 

1.  3.94  mills  per  kilowatthour  for  the 
months  of  April  through  October; 

2. 1.67  mills  per  kilowatthour  for  the 
months  of  November  through  March. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
PF-93  rate  is  75.1  percent  FBS  and  24.9 
percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  IP — 93  Industrial  Firm  Power 
Rate 

Section  I.  Availability 

This  schedule  is  available  to  direct 
service  industrial  (DSI)  customers  for 
both  the  contract  purchase  of  Industrial 
Firm  Power  and  the  purchase  of 
Auxiliary  Power  if  requested  by  the  DSI 
customer  and  made  available  by  BPA.  If 
a  DSI  customer  purchasing  power  under 
this  rate  schedule  requests  and  BPA 
makes  available  power  under  another 
applicable  wholesale  rate  schedule,  the 
IP-93  rate  schedule  is  available  for  that 
portion  of  power  purchased  not  covered 
under  the  alternative  rate  schedule.  This 
rate  schedule  supersedes  Schedule  EP- 
91  which  went  into  effect  on  October  1, 
1991.  Sales  under  this  schedule  are 
made  subject  to  BPA’s  General  Rate 
Schedule  Provisions  (GRSPs). 

Section  II.  Rate 

The  following  rates  shall  be  applied 
when  first  quartile  service  is  provided 
under  this  rate  schedule  in  accordance 
with  the  terms  of  a  purchaser’s  Power 
Sales  Contract  dated  August  25, 1981.  A 
separate  billing  adjustment  for  the 
reserves  provided  by  the  purchasers  of 
Industrial  Firm  Power  is  not  contained 


in  this  rate  schedule;  the  value  of 
reserves  credit  has  been  included  in  the 
determination  of  the  demand  and 
energy  charges. 

Any  contractual  reference  to  the  IP 
Premium  rate  shall  be  deemed  to  refer 
to  the  demand  and  energy  charges  set 
forth  below.  Any  reference  to  the  IP 
Standard  rate  shall  be  deemed  to  refer 
to  the  same  demand  and  energy  charges 
minus  the  Discount  for  Quality  of  First 
Quartile  Service. 

A.  Demand  Charge. 

1.  $4.94  per  kilowattmouth  of  billing 
demand  occurring  during  all  Peak 
Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  C 

1.  20.9  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
September  through  March. 

2. 16.8  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
April  through  August. 

Section  m.  Billing  Factors 

A.  Billing  Demand. 

The  billing  demand  shall  be  the  BPA 
Operating  Level  during  the  Peak  Period 
as  adjusted  for  power  factor.  It  there  is 
more  than  one  BPA  Operating  Level 
during  the  Peak  Period  within  a  billing 
month,  the  billing  demand  shall  be  a 
weighted  average  of  the  BPA  Operating 
Levels  during  the  Peak  Period  for  the 
billing  month.  The  BPA  Operating  Level 
is  defined  in  section  m.A.10  of  the 
GRSPs.  If  BPA  has  agreed  to  serve  a 
portion  of  a  DSI  load  under  an 
alternative  rate  schedule,  the  billing 
demand  under  the  IP-93  rate  schedule 
shall  be  specified  in  the  contract 
initiating  such  arrangement 

However,  if  BPA  has  agreed,  pursuant 
to  section  4  of  the  DSI  power  sales 
contract,  to  sell  Industrial  Firm  Power 
on  a  daily  demand  basis  (transitional 
service),  then  BPA  shall  bill  the 
purchaser  in  accordance  with  the 
provisions  of  section  V.C.3  of  the 
GRSPs. 

B.  Billing  Energy. 

The  billing  energy  shall  be  the 
Measured  Energy  for  the  billing  month, 
minus  any  kilowatthours  on  which  BPA 
assesses  the  charge  for  unauthorized 
increase. 

However,  if  BPA  has  agreed  to  serve 
only  a  portion  of  the  DSI’s  load  under 
the  IP  rate  schedule,  the  billing  energy 
for  the  power  purchased  under  the  IP 
rate  shall  be  specified  in  the  contract 
initiating  such  arrangement. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Discount  for  quality  of  First 
Quartile  Service. 


1.  Application  and  Amount  of  First 
Quartile  Discount. 

If  a  purchaser  requests  discounted 
rate  service,  a  discount  of  0.7  mills  per 
kilowatthour  of  billing  energy  shall  be 
granted.  This  billing  credit  shall  be 
applied  to  the  monthly  billing  energy 
under  section  m.B  for  all  power 
purchased  under  this  rate  schedule.  No 
credit  shall  be  applied  to  those 
purchases  subject  to  unauthorized 
increase  charges  under  section  IV  .D  of 
this  rate  schedule. 

2.  Eligibility  Requirements  for  First 
Quartile  Discount. 

To  qualify  for  the  First  Quartile 
Discount  the  purchaser  must  request 
discounted  rate  service  in  writing  by 
April  2  of  each  calendar  year.  By  virtue 
of  making  such  request,  the  Purchaser  is 
agreeing  to  accept  the  level  and  quality 
of  First  Quartile  service  described  in 
section  6  of  the  Variable  Industrial  rate 
contract.  Such  acceptance  includes  the 
waiver  of  contract  rights  provided  in 
section  6.a(2)(a)  of  said  contract. 

B.  Curtailments. 

BPA  shall  charge  the  DSI  for 
curtailments  of  the  lower  three  quartiles 
in  accordance  with  the  provisions  of 
section  9  of  the  power  sales  contract. 

BPA  shall  apply  the  demand  charge  in 
effect  at  the  time  of  the  curtailment  in 
the  computation  of  the  amount  of  the 
curtailment  charge.  In  the  event  that  a 
purchaser  is  found  to  be  eligible  to  have 
a  portion  of  their  load  served  under  an 
alternative  rate  schedule,  application  of 
the  curtailment  charge  shall  be  specified 
in  the  contract  instituting  such 
arrangement. 

C.  Unauthorized  Increase. 

1.  Rate  for  Unauthorized  Increase. 

100.0  mills  per  kilowatthour. 

2.  Application  of  the  Charge. 

During  any  billing  month,  BPA  may 

assess  the  unauthorized  increase  charge 
on  the  n limber  of  kilowatthours 
associated  with  the  DSI  Measured 
Demand  in  any  one  60-minute  clock- 
hour,  before  adjustment  for  power 
factor,  that  exceed  the  BPA  Operating 
Level  for  that  clock-hour,  regardless  of 
whether  such  Measured  Demand  occurs 
during  the  Peak  or  Offpeak  Period. 

D.  Power  Factor  Adjustment. 

The  adjustment  for  power  factor, 

when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  m.C.1 
of  the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power  factor 
or  average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  1  percentage  point  for  each 
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percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor* is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

E.  Outage  Credit. 

Pursuant  to  section  7  of  the  General 
Contract  Provisions,  BPA  shall  provide 
an  outage  credit  to  any  DSI  for  those 
hours  for  which  BPA  is  unable  to 
deliver  the  hill  billing  demand  during 
that  billing  month  due  to  an  outage  on 
the  facilities  used  by  BPA  to  deliver 
Industrial  Firm  Power.  Such  credit  shall 
not  be  provided  if  BPA  is  able  to  serve 
the  DSI’s  load  through  the  use  of 
alternative  facilities  or  if  the  outage  is 
for  less  than  30  minutes.  The  amount  of 
the  credit  shall  be  calculated  according 
to  the  provisions  of  section  m.C.2  of  the 
GRSPs. 

F.  Interim  Rate  Adjustment. 

The  Interim  Rate  Adjustment  (IRA) 
described  in  section  m.C.5  of  the  GRSPs 
shall  be  applied  to  all  power  purchases 
under  the  IP-93  rate  schedule  if  the 
balance  of  BPA's  financial  reserves:  (1) 
Falls  below  the  IRA  trigger  point  at  the 
end  of  FY 1994;  and  (2)  the 
Administrator  elects,  at  his  discretion, 
to  implement  the  IRA.  An  increase  not 
to  exceed  10  percent  shall  be  applied  to 
the  IP-93  rate  schedule.  Application  of 
the  IRA  shall  result  in  a  uniform 
adjustment  applied  to  the  demand  and 
energy  charges,  contained  in  sections 
n.A  and  II.B  of  this  rate  schedule,  and 
the  First  Quartile  Service  Discount 
contained  in  section  IV.  A.  1  of  this  rate 
schedule. 

The  IRA  shall  be  applied  in  the 
following  manner: 

(1+{IRA%/100)1  Multiplied  by  the  demand 
and  energy  charges  contained  in  sections 
II. A  and  II.B  of  this  rate  schedule,  and 
the  First  Quartile  service  discount 
contained  in  section  IV.A.1  of  this  rate 
schedule. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
IP-93  rate  is  89.2  percent  Exchange  and 
10.8  percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 


Schedule  VI-91  Variable  Industrial 
Power  Rate 

Section  I.  Availability 
This  schedule  is  available  to  DSI 
customers  for  purchases  under  the 
Power  Sales  Contract  implementing  the 
VI  rate  schedule  (Variable  Rate 
Contracts)  of:  (1)  Industrial  Firm  Power; 
and  (2)  Auxiliary  Power  if  requested  by 
the  DSI  customer  and  made  available  by 
BPA.  This  schedule  is  available  only  for 
that  portion  of  a  DSI’s  load  used  in 
primary  aluminum  reduction  including 
associated  administrative  facilities,  if 
any.  By  virtue  of  incorporation  of  this 
rate  schedule  and  associated  GRSPs  in 
the  Variable  Rate  Contract,  DSIs  electing 
to  purchase  power  under  this  rate 
schedule  contractually  agree  to  the 
terms  and  conditions  of  this  rate 
schedule.  A  DSI  further  agrees  to  waive, 
for  that  portion  of  their  load  designated 
to  purchase  power  at  the  VI  rate,  all 
rights  they  might  otherwise  have  to 
purchase  power  at  the  Industrial  Firm 
Power  Rate  Schedule  for  the  duration  of 
the  Variable  Rate  Contract.  Sales  under 
this  schedule  are  made  subject  to  BPA’s 
GRSPs  effective  October  1, 1989,  and  as 
revised  in  subsequent  wholesale  rate 
filings. 

Section  II.  Term  of  the  Rate 

This  rate  schedule  shall  take  effect  on 
July  1, 1993,  and  shall  terminate  at 
midnight  June  30, 1996. 

Section  m.  Rate 

A.  Base  Rate  Charges  Subject  to  Rate 
Case  Adjustments. 

The  following  base  rates  shall  be 
adjusted  on  Rate  Adjustment  Dates 
beginning  October  1, 1991,  following 
the  procedures  set  forth  in  section  V.  of 
this  rate  schedule,  unless  the  Interim 
Rate  Adjustment  triggers,  at  which  point 
the  rates  shall  be  adjusted  following  the 
procedures  set  forth  in  section  VII.  of 
this  rate  schedule.  In  addition,  the 
Lower  Rate  Limit  also  will  be  subject  to 
a  biennial  adjustment  pursuant  to 
section  V,  of  this  rate  schedule.  The 
formula  to  be  used  in  the  calculation  of 
the  monthly  power  bill  is  contained  in 
section  IV.  A  separate  billing  adjustment 
for  the  value  of  the  reserves  provided  by 
purchasers  of  Industrial  Firm  Power  is 
not  contained  in  this  rate  schedule;  the 
value  of  reserves  credit  has  been 
included  in  the  determination  of  the 
Plateau  Energy  Charge.  On  July  1, 1993, 
the  base  rates,  as  adjusted,  shall  be  . 
applied  to  purchases  by  DSI  customers 
under  the  Variable  Rate  Contract.  These 
rates  shall  continue  to  be  adjusted,  as 
described,  through  June  30, 1996. 

1.  Base  Variable  Industrial  Rate. 

a.  Demand  Charge. 


$5.33  per  kilowatt  of  billing  demand, 
as  adjusted,  occurring  during  the  Peak 
Period.  (For  the  rate  period  beginning 
October  1, 1993,  the  demand  charge 
shall  be  $5.87  per  kilowatt  of  billing 
demand.)  No  demand  charge  is  applied 
during  Offpeak  Period  hours. 

b.  Plateau  Energy  Charge. 

16.1  mills  per  kilowatthour  of  billing 
energy,  as  adjusted.  (For  the  rate  period 
beginning  October  1, 1993,  the  plateau 
energy  charge  shall  be  17.7  mills  per 
kilowatthour  of  billing  energy.) 

2.  First  Quartile  Service  Discount. 

0.5  mills  per  kilowatthour  of  billing 

energy.  (For  the  rate  period  beginnig 
October  1, 1993,  the  First  Quartile 
service  charge  shall  be  0.6  mills  per 
killowatthours  of  billing  energy.) 

3.  Lower  Rate  Limit. 

10.3  mills  per  kilowatthour  of  billing 
energy.  (For  the  rate  period  beginning 
October  1, 1993,  the  lower  rate  limit 
shall  be  12.9  mills  per  kilowatthour  of 
billing  energy.) 

4.  Upper  Rate  Limit. 

21.9  mills  per  kilowatthour  of  billing 
energy.  (For  the  rate  period  beginning 
October  1, 1993,  the  upper  rate  limit 
shall  be  23.5  mills  per  kilowatthour  of 
billing  energy.) 

B.  Base  Rate  Parameters  Subject  to 
Annual  Adjustments. 

The  following  base  rate  parameters 
will  be  adjusted  annually  starting  on 
July  1, 1991,  and  every  July  1  thereafter, 
in  accordance  with  the  procedures 
contain  in  section  V.  of  the  GRSPs.  On 
July  1, 1993,  the  base  rate  parameters,  as 
adjusted,  shall  be  used  in  determining 
power  bills  for  DSI  customers 
purchasing  power  under  the  Variable 
Rate  Contracts.  These  parameters  shall 
continue  to  be  adjusted  as  described 
through  June  30, 1996. 

1.  Lower  Pivot  Aluminum  Price.  68.5 
cents  per  pound. 

2.  Upper  Pivot  Aluminum  Price.  79.6 
cents  per  pound. 

Section  IV.  Formula 

The  Variable  Industrial  Power  rate  is 
a  formula  rate  tied  to  the  U.S.  market 
price  of  aluminum.  Under  this  rate 
schedule,  the  monthly  energy  charge 
varies  in  response  to  changes  in  the 
average  price  of  aluminum  in  U.S. 
markets. 

A.  Demand  Charge. 

1.  The  Demand  Charge,  as  stated  in 
section  ULA.l.a  of  this  rate  schedule, 
remains  constant  over  all  aluminum 

rices.  The  demand  charge  is  applied  to 
filing  demand  occurring  during  all 
Peak  Period  hours  for  all  billing  months. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge. 

1.  Plateau  Energy  Charge. 
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When  the  monthly  billing  aluminum 
price  (described  in  section  VILA,  of  the 
GRSPs)  is  between  the  Lower  Pivot 
Aluminum  Price  and  the  Upper  Pivot 
Aluminum  Price  inclusive  (as  stated  in 
sections  IU.B.l  and  m.B.2  of  this  rate 
schedule),  the  monthly  energy  charge 
shall  be  the  Plateau  Energy  Charge  as 
stated  in  section  m.A.l.b  of  this  rate 
schedule. 

2.  Reductions  to  Plateau  Energy 
Charge. 

When  the  monthly  billing  aluminum 
price  is  less  than  the  Lower  Pivot 
Aluminum  Price,  the  monthly  energy 
charge  shall  be  the  greater  of: 

a.  The  Plateau  Energy  Charge-(LP — MAP)* 

(L S) 
where: 

LP=the  Lower  Pivot  Aluminum  Price  as 
stated  in  section  IU.B.l  of  this  rate 
schedule. 

MAP-the  monthly  billing  aluminum  price  in 
cents  per  pound  determined  pursuant  to 
section  VII.A  of  the  GRSPs 


LS=  lower  slope= 


1  mill  per 
kilowatthour 


1  cent  per  pound 


or 

b.  The  Lower  Rate  Limit  as  stated  in  section 
III.  A.  3  of  this  rate  schedule. 

3.  Increases  to  Plateau  Energy  Charge. 

When  the  monthly  billing  aluminum 
price  is  greater  than  the  Upper  Pivot 
Aluminum  Price,  the  monthly  energy 
charge  shall  be  the  lesser  of: 

a.  The  Plateau  Energy  Charge  +  (MAP — UP)* 
(US) 
where: 

MAP=the  monthly  billing  aluminum  price  in 
cents  per  pound,  as  determined 
according  to  section  VILA  of  the  GRSPs. 
UP=the  Upper  Pivot  Aluminum  Price  as 
stated  in  section  III.B.2  of  this  rate 
schedule. 


US=upper  slope= 


0.75  mills  per 
kilowatthour 


1  cent  per  pound 


or 

b.  The  Upper  Rate  Limit,  as  stated  in  section 
II1.A.4  of  this  rate  schedule. 

Section  V.  Billing  Factors 

A.  Billing  Demand. 

1.  Billing  Demand  for  Customers 
Whose  Entire  BPA  Load  is  Served  at  the 
VI  Rate. 

The  billing  demand  for  power 
purchased  shall  be  the  BPA  Operating 
Level  during  the  Peak  Period  as  adjusted 
for  power  factor.  If  there  is  more  than 
one  BPA  Operating  Level  during  the 
Peak  Period  within  a  billing  month,  the 
billing  demand  shall  be  a  weighted 


average  of  the  BPA  Operating  Levels 
during  the  Peak  Period  for  the  billing 
month.  The  BPA  Operating  Level  is 
defined  in  section  BI.A.10  of  the  GRSPs. 

2.  Billing  Demand  or  Customers  When 
Only  a  Portion  of  Their  Total  BPA  Load 
is  Served  at  the  Variable  Rate. 

The  Billing  Demand  shall  be  the 
portion  of  the  BPA  Operating  Level 
attributable  to  the  VI  rate  as  determined 
by  the  method  specified  in  the  Variable 
Rate  Contract. 

3.  Billing  Demand  During  Periods  of 
Transitional  Service. 

If  BPA  has  agreed,  pursuant  to  section 
4  of  the  DSI  power  sales  contract,  to  sell 
Industrial  Firm  Power  on  a  daily 
demand  basis  (transitional  service), 
sections  V.A.1  and  V.A.2  of  the  rate 
schedule  shall  not  apply,  and  BPA  shall 
bill  the  purchaser  in  accordance  with 
the  provisions  of  section  V.C  of  the 
GRSPs. 

B.  Billing  Energy. 

The  billing  energy  for  power 
purchased  shall  be  the  Measured  Energy 
for  the  billing  month,  minus  any 
kilowatthours  on  which  BPA  assesses 
the  charge  for  unauthorized  increase. 

Section  VI.  Other  Adjustments  and 
Special  Provisions 

A.  Lower  and  Upper  Pivot  Aluminum 
Prices. 

Effective  July  1, 1991,  and  every  July 
1  thereafter,  the  Lower  and  Upper  Pivot 
Aluminum  Prices  set  forth  in  section 
III.B  of  the  rate  schedule  shall  be 
adjusted  following  the  procedures  set 
forth  in  section  VII.B  of  the  GRSPs.  The 
adjusted  Lower  and  Upper  Pivot 
Aluminum  Prices  shall  supersede  the 
Lower  and  Upper  Pivot  Aluminum 
Prices  contained  in  section  III.B  of  the 
rate  schedule.  The  revised  Lower  and 
Upper  Pivot  Aluminum  Prices  shall  be 
used  for  billing  purposes  and 
subsequent  adjustments  to  the  Lower 
and  Upper  Pivot  Aluminum  Prices. 

B.  Lower  Rate  Limit. 

On  July  1, 1992,  and  July  1, 1994,  the 
Lower  Rate  Limit  as  stated  in  section 
I1I.A.3  shall  be  increased  by  1  mill  per 
kilowatthour.  The  revised  Lower  Rate 
Limit  shall  supersede  the  Lower  Rate 
Limit  as  stated  in  section  m.A.3  of  the 
rate  schedule.  This  increase  is  in 
addition  to  rate  adjustment  increases  in 
the  Lower  Rate  Limit  described  in 
section  VI.C  of  this  rate  schedule.  In  the 
event  that  a  rate  adjustment  date  and  the 
annual  adjustment  date  occur 
simultaneously,  the  Lower  Rate  Limit 
shall  be  adjusted  first  for  changes  in  the 
Plateau  Energy  Charge  pursuant  to 
section  VI.C  of  this  rate  schedule,  and 
then  increased  by  1  mill  per 
kilowatthour.  The  revised  Lower  Rate 


Limit  shall  be  used  for  billing  purposes 
and  subsequent  rate  adjustments. 

C.  Rate  Adjustments. 

The  overall  rate  level  of  this  rate  shall 
be  subject  to  adjustment  in  BPA’s 
general  wholesale  power  rate  case 
following  the  procedures  and  directives 
of  the  Northwest  Power  Act.  The  overall 
rate  level  consists  of  the  Demand 
Charge,  Plateau  Energy  Charge,  and  First 
Quartile  Service  Adjustment  contained 
in  sections  m.A.l  and  m.A.2;  these 
shall  be  adjusted  by  a  uniform 
percentage  based  on  the  percentage 
change  in  the  overall  rate  level.  The 
Lower  and  Upper  Rate  Limits  as  stated 
in  sections  m.A.3  and  III.A.4  of  this  rate 
schedule  shall  be  adjusted  by  an  amount 
equal  to  the  change,  in  mills  per 
kilowatthour,  in  the  Plateau  Energy 
Charge.  The  Lower  and  Upper  Pivot 
Aluminum  Prices  shall  not  be  adjusted 
in  the  rate  case;  rather,  they  shall  be 
adjusted  pursuant  to  the  procedures 
described  in  section  VII.B  of  the  GRSPs. 
The  lower  and  upper  slopes  shall  not  be 
adjusted.  The  rate  for  unauthorized 
increase  shall  be  separately  determined 
in  each  rate  case. 

D.  Discount  for  Quality  of  First 
Quartile  Service. 

If  a  purchaser  requests  First  Quartile 
service  with  other  than  Surplus  Firm 
Energy  Load  Carrying  Capability 
(FELCC),  a  discount  contained  in 
section  m.A.2  of  this  rate  schedule  shall 
be  granted.  This  billing  credit  shall  be 
applied  to  the  monthly  billing  energy 
under  section  V.B  for  all  power 
purchased  under  this  rate  schedule.  No 
credit  shall  be  applied  to  those 
purchases  subject  to  unauthorized 
increase  charges  under  section  VI.F  of 
this  rate  schedule.  To  qualify  for  the 
First  Quartile  Discount,  the  purchaser 
must  request  discounted  rate  service  in 
writing  by  April  2  of  each  calendar  year. 
By  virtue  of  making  such  request,  the 
Purchaser  is  agreeing  to  accept  the  level 
and  quality  of  First  Quartile  service 
described  in  section  6  of  the  Variable 
Rate  Contract.  Such  acceptance  includes 
the  waiver  of  contract  rights  provided  in 
section  6.a(2)(a)  of  said  contract. 

E.  Curtailments. 

BPA  shall  charge  the  customer  for 
curtailments  of  the  lower  three  quartiles 
in  accordance  with  the  provisions  of 
section  9  of  the  power  sales  contract  and 
the  provisions  contained  in  the  Variable 
Rate  Contract. 

F.  Unauthorized  Increase. 

1.  Rate  for  Unauthorized  Increase. 
100.0  mills  per  kilowatthour. 

2.  Application  of  the  Charge.  During 
any  billing  month,  BPA  may  assess  the 

*  unauthorized  increase  charge  on  the 
number  of  kilowatthours  associated 
with  the  DSI  Measured  Demand  in  any 
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one  60-minute  clock-hour,  before 
adjustment  for  power  factor,  that  exceed 
the  BPA  Operating  Level  for  that  clock- 
hour,  regardless  of  whether  such 
Measured  Demand  occurs  during  the 
Peak  or  Offpeak  Period. 

G.  Power  Factor  Adjustment. 

The  adjustment  for  power  factor, 

when  specified  in  this  schedule  or  in 
the  power  sales  contract,  shall  be  made 
in  accordance  with  the  provisions  of 
both  this  section  and  section  m.C.1  of 
the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power  factor 
or  average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  BPA  Operating 
Level  by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

H.  Outage  Credit. 

Pursuant  to  section  7  of  the  General 
Contract  Provisions,  BPA  shall  provide 
an  outage  credit  to  any  DSI  to  whom 
BPA  is  unable  to  deliver  the  full  billing 
demand  during  that  billing  month  due 
to  an  outage  on  the  facilities  used  by 
BPA  to  deliver  Industrial  Firm  Power. 
Such  credit  shall  not  be  provided  if  BPA 
is  able  to  serve  the  DSI’s  load  through 
the  use  of  alternative  facilities  or  if  the 
outage  is  for  less  than  30  minutes.  The 
amount  of  the  credit  shall  be  calculated 
according  to  the  provisions  of  section 
III.C.2.  of  the  GRSPs. 

I.  Interim  Rate  Adjustment. 

The  Interim  Rate  Adjustment  (IRA) 
described  in  section  m.C.5  of  the  GRSPs 
shall  be  applied  to  all  power  purchases 
under  the  rate  schedule  if  the  balance  of 
BPA’s  financial  reserves:  (1)  Falls  below 
the  IRA  trigger  point  at  the  end  of  FY 
1994;  and  (2)  the  Administrator  elects, 
at  his  discretion,  to  implement  the  IRA. 
An  increase  not  to  exceed  10  percent 
shall  be  applied  to  the  VI-91  rate 
schedule  consistent  with  the  procedures 
to  adjust  the  Variable  Industrial  rate  and 
the  provisions  of  the  Variable  Rate 
Contract.  A  uniform  adjustment  will  be 
made  only  if  it  causes  demand  and 
Plateau  Energy  charges  and  the  First 
Quartile  Service  Discount  to  increase. 

The  Interim  Rate  Adjustment  shall  be 
applied  in  the  following  manner: 

|1+(IRA%/100)]  multiplied  by  the  demand 
and  Plateau  energy  charges  contained  in 
section  III.A.1  of  this  rate  schedule  and 
to  the  First  Quartile  Service  Discount 
specified  in  Section  M.A.2  of  this  rate 
schedule. 


The  Lower  and  Upper  Rate  Limits 
stated  in  sections  m.A.3  and  m.A.4  of 
this  rate  schedule  shall  be  adjusted  by 
an  amount  equal  to  the  change,  in  mills 
per  kilowatt-nour,  to  the  Plateau  Energy 
charge  due  to  application  of  the  Interim 
Rate  Adjustment.  The  adjusted  rate 
parameters  shall  be  used  for  billing 
purposes  and  supersede  the  rate  charges 
subject  to  the  adjustment  contained  in 
section  m.A  of  this  rate  schedule.  The 
adjusted  rate  parameters  shall  also  be 
used  in  subsequent  rate  adjustments 
pursuant  to  section  m.B  of  this  rate 
schedule  and  to  subsequent  biennial 
adjustments  to  the  lower  rate  limit 
pursuant  to  section  VLB  of  this  rate 
schedule. 

Section  VII  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
VI-91  rate  is  89.2  percent  Exchange  and 
10.8  percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  lulowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  SI-93  Special  Industrial 
Power  Rate 

Section  I.  Availability 

This  rate  schedule  is  available  to  any 
DSI  purchaser  using  raw  minerals 
indigenous  to  the  region  as  its  primary 
resource  and  qualifying  for  this  special 
power  pursuant  to  the  procedures 
established  in  section  7(d)(2)  of  the 
Northwest  Power  Act.  This  schedule  is 
available  for  the  contract  purchase  of 
this  special  class  of  industrial  power 
and  also  for  the  purchase  of  Auxiliary 
Power  if  requested  by  the  DSI  and  made 
available  by  BPA.  Schedule  SI-93 
supersedes  schedule  SI-91  which  went 
into  effect  on  October  1, 1991.  Sales 
under  this  schedule  are  made  subject  to 
BPA’s  General  Rate  Schedule  Provisions 
(GRSPs). 

Section  II.  Rate 

A  separate  billing  adjustment  for  the 
value  of  the  reserves  provided  by 
purchasers  of  this  special  class  of 
Industrial  Power  is  not  contained  in  the 
rate  schedule;  the  adjustment  is 
reflected  in  the  Special  Industrial  Power 
Rate  charges. 

A.  Demand  Charge. 

1.  $3.54  per  kilowattmonth  of  billing 
demand  occurring  during  all  Peak 
Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 


B.  Energy  Charge. 

1. 19.5  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
September  through  March; 

2. 14.4  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
April  through  *  'gust. 

Section  m.  Billing  Factors 

A.  Billing  Demand. 

The  billing  demand  for  power 
purchased  under  the  Standard  Special 
Industrial  Power  rate  shall  be  the  BPA 
Operating  Level  during  the  Peak  Period 
as  adjusted  for  power  factor.  If  there  is 
more  than  one  BPA  Operating  Level 
during  the  Peak  Period  within  a  billing 
month,  the  billing  demand  shall  be  a 
weighted  average  of  the  Peak  Period 
BPA  Operating  Levels  for  the  billing 
month.  The  BPA  Operating  Level  is 
defined  in  section  Ifi.A.lO  of  the  GRSPs. 

However,  if  BPA  has  agreed,  pursuant 
to  section  4  of  the  direct  service 
industrial  power  sales  contract,  to  sell 
Special  Industrial  Power  on  a  daily 
demand  basis  (transitional  service),  BPA 
shall  instead  bill  the  purchaser  in 
accordance  with  the  provisions  of 
section  V.C  of  the  GRSPs. 

B.  Billing  Energy. 

The  billing  energy  under  the  Special 
Industrial  rate  shall  be  the  Measured 
Energy  for  the  billing  month,  minus  any 
kilowatthours  on  which  BPA  assesses 
the  charge  for  unauthorized  increase. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Curtailments. 

BPA  shall  charge  the  DSI  for 
curtailments  in  accordance  with  the 
provisions  of  the  DSI's  power  sales 
contract.  Any  curtailment  charge  levied 
shall  be  computed  using  the  Special 
Industrial  Power  rate. 

B.  Unauthorized  Increase  Charge. 

1.  Rate  for  Unauthorized  Increase 
100.0  mills  per  kilowatthour. 

2.  Application  of  the  Charge.  During 
any  billing  month,  BPA  may  assess  the 
unauthorized  increase  charge  on  the 
number  of  kilowatthours  associated 
with  the  DSI  Measured  Demand  in  any 
one  60-minute  clock-hour,  before 
adjustment  for  power  factor,  that  exceed 
the  BPA  Operating  Level  for  that  clock- 
hour,  regardless  of  whether  such 
Measured  Demand  occurs  during  the 
Peak  or  Offpeak  Period. 

C.  Power  Factor  Adjustment. 

The  adjustment  for  power  factor, 

when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  m.C.1 
of  the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power  factor 
or  average  lagging  power  factor  at  which 
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energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment 
for  service  under  the  Special  Industrial 
Power  rate,  BPA  shall  increase  the 
billing  demand  by  1  percentage  point 
for  each  percentage  point  or  major 
fraction  thereof  (0.5  or  greater)  by  which 
the  average  leading  power  factor  or 
average  lagging  power  factor  is  below  65 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

D.  Outage  Credit 

Pursuant  to  section  7  of  the  General 
Contract  Provisions,  BPA  shall  provide 
an  outage  credit  to  any  purchaser  for 
those  hours  for  which  BPA  is  unable  to 
deliver  the  full  billing  demand  during 
that  billing  month  due  to  an  outage  on 
the  facilities  used  by  BPA  to  deliver 
Special  Industrial  Power.  Such  credit 
shall  not  be  provided  if  BPA  is  able  to 
serve  the  purchaser’s  load  through  the 
use  of  alternative  facilities  or  if  the 
outage  is  for  less  than  30  minutes.  The 
amount  of  the  credit  shall  be  calculated 
according  to  the  provisions  of  section 
m.C.2  of  the  GRSPs. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  SI-93  rate  is  not  based  on  the 
cost  of  resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour.  * 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  CE— 93  Emergency  Capacity 
Rate 

Section  T.  Availability 

This  schedule  is  available  for  the 
purchase  of  capacity  provided  the 
purchaser  requests  such  capacity  and 
BPA  has  determined  that  capacity 
available  for  such  purpose.  This 
schedule  is  available  when: 

A.  When  an  emergency  exists  on  the 
purchaser's  system,  or 

B.  When  the  purchaser  wishes  to 
displace  higher-cost  firm  capacity 
resources  which  are  otherwise  available 
to  meet  the  purchaser’s  load. 

This  schedule  supersedes  Schedule 
CE-91  which  went  into  effect  on 
October  1, 1991.  Sales  under  this 
schedule  are  made  subject  to  BPA's 
General  Rate  Schedule  Provisions. 

Section  n.  Rate 

A.  Demand  Charge. 

As  mutually  agreed  by  BPA  and  the 
purchase,  up  to  $0.31  per  kilowatt  of 
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demand  per  calendar  day  or  portion 
thereof. 

B.  Intertie  Charge. 

The  demand  charge  specified  above 
shall  be  increased  by  $0.04  per  kilowatt 
per  day  for  capacity  made  available  at 
the  Oregon-Califomia  or  Oregon-Nevada 
border  for  delivery  over  the  Pacific 
Northwest-Pacific  Southwest  (Southern) 
Intertie. 

Section  BI.  Billing  Factors 

The  billing  demand  shall  be  the 
maximum  amount  request  by  the 
purchaser  and  made  available  by  BPA 
during  a  calendar  day.  If  BPA  is  unable 
to  meet  subsequent  requests  by  a 
purchaser  for  delivery  at  the  demand 
previously  established  during  such  day, 
the  billing  demand  for  that  day  shall  be 
the  lower  demand  which  BPA  is  able  to 
supply. 

Section  IV.  Billing  Period 

Bills  shall  be  rendered  monthly. 
Section  V.  Special  Provision 

Energy  delivered  with  such  capacity 
shall  be  returned  to  BPA  within  7  days 
of  the  date  of  delivery  and  shall  be 
returned  at  times  and  rates  of  delivery 
agreed  to  by  both  the  purchaser  and 
BPA  prior  to  delivery.  BPA  may  agree  to 
accept  the  return  energy  after  the 
normal  7  day  return  period  provided 
that  such  delay  has  been  mutually 
agreed  upon  prior  to  delivery. 

Section  VI.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
CE-93  rate  is  93  percent  Exchange  and 
7  percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  NR-93  New  Resource  Firm 
Power  Rate 

Section  I.  Availability 

The  schedule  is  available  for  the 
contract  purchase  of  firm  power  or 
capacity  to  be  used  within  the  Pacific 
Northwest.  New  Resource  Firm  Power  is 
available  to  investor-owned  utilities 
(IOUs)  under  net  requirements  contracts 
for  resale  to  ultimate  consumers,  direct, 
consumption,  or  use  in  construction, 
test  and  start  up,  and  station  service. 
New  Resource  Firm  Power  also  is 
available  to  any  public  body, 
cooperative,  or  Federal  agency  to  the 
extent  such  power  is  needed  to  serve 


any  New  Large  Single  Load.  In  addition, 
BPA  may  make  this  rate  available  to 
those  parties  participating  in  exchange 
agreements  that  use  this  rate  schedule  as 
the  basis  for  determining  the  amount  or 
value  of  power  to  be  exchanged.  This 
schedule  supersedes  Schedule  NR-91 
which  went  into  effect  on  October  1, 
1991.  Sales  under  this  schedule  are 
made  subject  to  BPA’s  General  Rate 
Schedule  Provisions  (GRSPs). 

Section  n.  Rate 

A.  Demand  Charge. 

1.  $5.11  per  kilowattmonth  of  billing 
demand  occurring  during  all  Peak 
Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge. 

1.  29.3  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
September  through  March. 

2.  23.8  mills  per  kilowatthour  of 
billing  energy  for  the  billing  months 
April  through  August. 

Section  01.  Billing  Factors 

In  this  section  billing  factors  are  listed 
for  computed  requirements  purchasers 
(section  m.A),  metered  requirements 
purchasers,  and  those  purchasers  not 
covered  by  section  ni.A  (section  m.B). 

A.  Computed  Requirements 
Purchasers. 

Purchasers  designated  by  BPA  as 
computed  requirements  purchasers 
pursuant  to  power  sales  contracts  shall 
be  billed  in  accordance  with  the 
provisions  of  this  section. 

1.  Billing  Demand. 

The  billing  demand  for  actual, 
planned,  and  contracted  computed 
requirements  purchasers  shall  be  the 
higher  of  the  billing  factors  “a"  and  "b” 
below: 

a.  The  lower  of: 

(1)  The  larger  of  the  Computed  Peak 
Requirement  or  the  Computed  Average 
Energy  Requirement:  or 

(2)  The  Measured  Demand,  before 
adjustment  for  power  factor. 

b.  The  lower  of: 

(1)  the  Computed  Peak  Requirement; 
or 

(2)  60  percent  of  the  highest 
Computed  Peak  Requirement  during  the 
previous  11  billing  months  (Ratchet 
Demand). 

2.  Billing  Energy. 

The  billing  energy  for  actual,  planned, 
and  contracted  computed  requirements 
purchasers  shall  be: 

a.  For  the  months  September  through 
March,  the  sum  of: 

(1)  49  percent  of  the  Measured 
Energy;  and 

(2)  51  percent  of  the  Computed 
Energy  Maximum 
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b.  For  the  months  April  through 
August,  the  sum  of: 

(1)  41  percent  of  the  Measured 
Energy;  and 

(2)  59  percent  of  the  Computed 
Energy  Maximum. 

B.  Metered  Requirements  Purchasers 
and  Other  Purchasers  Not  Covered  By 
Section  m.A,  Above. 

Purchasers  designated  as  metered 
requirements  customers  and  purchasers 
taking  power  under  this  rate  schedule 
who  are  not  otherwise  covered  by 
section  III. A  shall  be  billed  as  follows: 

1.  Billing  Demand. 

The  billing  demand  shall  be  the 
Measured  Demand  as  adjusted  for 
power  factor,  unless  otherwise  specified 
in  the  power  sales  contract  However, 
purchasers  who  previously  used  the 
Firm  Energy  rate  schedule,  FE-2,  either 
in  the  computation  of  their  power  bills 
or  in  the  determination  of  the  value  of 
an  exchange  account,  shall  not  be 
charged  for  demand  under  this  rate 
schedule. 

2.  Billing  Energy. 

Hie  billing  energy  shall  be  the . 
Measured  Energy,  unless  otherwise 
specified  in  the  power  sales  contract. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment. 

The  adjustment  for  power  factor, 

when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  m.Cl  of 
the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power  factor 
or  average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part 

B.  Irrigation  Discount. 

BPA  snail  apply  an  irrigation 
discount,  equal  to  4.9  mills  per 
kilowatthour,  to  the  charges  for 
qualifying  energy  purchased  under  this 
rate  schedule.  The  discount  shall  apply 
only  to  energy  purchased  during  the 
billing  months  of  April  through  October. 
Eligibility  for  the  irrigation  discount  and 
reporting  requirements  shall  be 
determined  pursuant  to  section  m.C.4  of 
the  GRSPs. 

C.  Conservation  Surcharge. 

The  Conservation  Surcharge  shall  be 
applied  in  accordance  with  section 


m.C.7  of  the  GRSPs  and  subsequent  to 
any  other  rate  adjustments. 

D.  Unauthorized  Increase. 

BPA  shall  apply  the  charge  for 
Unauthorized  Increase  to  any  purchaser 
of  New  Resource  Firm  Power  taking 
demand  and/or  energy  in  excess  of  its 
contractual  entitlement. 

1.  Rate  for  Unauthorized  Increase. 
100.0  mills  per  kilowatthour. 

2.  Calculation  of  the  Unauthorized 
Increase. 

Each  60-minute  clock-hour  integrated 
or  scheduled  demand  shall  be 
considered  separately  in  determining 
the  amount  which  may  be  considered  an 
unauthorized  increase.  BPA  shall  first 
determine  the  amount  of  unauthorized 
increase  related  to  demand  and  shall 
then  treat  any  remaining  unauthorized 
increase  as  energy-related. 

a.  Unauthorized  Increase  in  Demand. 
That  portion  of  any  Measured 

Demand  during  Peak  Period  hours, 
before  adjustment  for  power  factor,  that 
exceeds  the  demand  which  the 
purchaser  is  contractually  entitled  to 
take  during  the  billing  month  and  that 
cannot  be  assigned: 

(a)  To  a  class  of  power  which  BPA 
delivers  on  such  hour  pursuant  to 
contracts  between  BPA  and  the 
purchaser;  or 

(2)  To  a  type  of  power  which  the 
purchaser  acquires  from  sources  other 
than  BPA  and  which  BPA  delivers 
during  such  hour,  shall  be  billed: 

(a)  In  accordance  with  the  provisions 
of  the  "Relief  for  Overrun”  exhibit  to 
the  power  sales  contract;  or 

(b)  If  such  exhibit  does  not  apply  or 
is  not  a  part  of  the  purchaser’s  power 
sales  contract,  at  the  rate  for 
Unauthorized  Increase,  based  on  the 
amount  of  energy  associated  with  the 
excess  demand. 

b.  Unauthorized  Increase  in  Energy. 
The  amount  of  Measured  Energy 

during  a  billing  month  that  exceeds  the 
amount  of  energy  which  the  purchaser 
is  contractually  entitled  to  take  during 
that  month  and  that  cannot  be  assigned: 

(1)  To  a  class  of  power  that  BPA 
delivers  during  such  month  pursuant  to 
contracts  between  BPA  and  the 
purchaser;  or 

(2)  To  a  type  of  power  that  the 
purchaser  acquires  from  sources  other 
than  BPA  and  that  BPA  delivers  during 
such  month,  shall  be  billed: 

(a)  In  accordance  with  the  provisions 
of  the  “Relief  from  Overrun”  exhibit  to 
the  power  sales  contract;  or 

(b)  As  unauthorized  increase  if  such 
exhibit  does  not  apply  or  is  not  a  part 
of  the  purchaser's  power  sales  contract. 

E.  Coincidental  Billing  Adjustment. 
Purchasers  of  New  Resource  Finn 
Power  who  are  billed  on  a  coincidental 


basis  and  who  have  diversity  charges  or 
diversity  factors  specified  in  their  power 
sales  contracts  shall  have  their  charges 
for  billing  demand  adjusted  according  to 
the  provisions  of  section  DLC.6  of  the 
GRSPs.  Computed  requirements 
purchasers  are  not  subject  to  the 
Coincidental  Billing  Adjustment  for 
scheduled  power. 

F.  Outage  Credit. 

Pursuant  to  section  7  of  the  General 
Contract  Provisions,  BPA  shall  provide 
an  outage  credit  to  any  purchaser  for 
those  hours  for  which  BPA  is  unable  to 
deliver  the  full  billing  demand  during 
the  billing  month  due  to  an  outage  on 
the  facilities  used  by  BPA  to  deliver 
New  Resource  Firm  Power.  Such  credit 
shall  not  be  provided  if  BPA  is  able  to 
serve  the  purchaser’s  load  through  the 
use  of  alternative  facilities  or  if  the 
outage  is  for  less  than  30  minutes.  The 
amount  of  the  credit  shall  be  calculated 
according  to  the  provisions  of  section 
m.C.2  of  the  GRSPs. 

G.  Energy  Return  Surcharge. 

Any  purchaser  who  preschedules  in 
accordance  with  sections  2(a)(4)  and 
2(c)(2)  of  Exhibit  E  of  the  Power  Sales 
contract  and  who  returns,  during  a 
single  offpeak  hour,  more  than  60 
percent  of  the  difference  between  that 
purchaser’s  billing  demand  and 
estimated  computed  average  energy 
requirement  for  the  billing  month  shall 
be  subject  to  the  following  surcharge  for 
each  additional  kilowatthour  so 
returned: 

1.  3.94  mills  per  kilowatthour  for  the 
months  of  April  through  October,  and 
2. 1.67  mills  per  kilowatthour  for  the 
months  of  November  through  March. 

H.  Interim  Rate  Adjustment. 

The  Interim  Rate  Adjustment  (IRA) 
described  in  section  m.C.5  of  the  GRSPs 
shall  be  applied  to  all  power  purchases 
under  the  NR-63  rate  schedule  if  the 
balance  of  BPA’s  financial  reserves:  (1) 
falls  below  the  IRA  trigger  point  at  the 
end  of  FY  1994;  and  (2)  the 
Administrator  elects,  at  his  discretion, 
to  implement  the  IRA.  An  increase  not 
to  exceed  10  percent  shall  be  applied 
uniformly  to  the  demand  and  energy 
charges  contained  in  sections  ILA  and 
H.B  of  this  rate  schedule.  The  IRA  shall 
be  applied  in  the  following  manner. 

[1+(IRS%/100)1  multiplied  by  the  demand 
and  energy  charges  contained  in  sections 
II.  A  and  D  B  of  this  rate  schedule. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
NR-93  rata  is  89.6  percent  Exchange 
and  10.4  percent  New  Resources. 
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B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  SP-93  Surplus  Firm  Power 
Rate 

Section  I.  Availability 

This  rate  schedule  is  available  for  the 
purchase  of  Surplus  Firm  Power  for  the 
period  ending  September  30, 1998, 
including  purchases  under  the  Western 
Systems  Power  Pool  (WSPP) 
agreements.  BPA  is  not  obligated  to 
make  power  or  energy  available  under 
this  rate  schedule  if  such  power  or 
energy  would  displace  sales  under  the 
IP-93,  VI-91,  PF-93,  or  NR-93  rate 
schedules.  Schedule  SP-93  supersedes 
schedule  SP-91  and  associated  General 
Rate  Schedule  Provisions  (GRSPs).  Sales 
under  this  schedule  are  made  subject  to 
BPA’s  GRSPs. 

Section  n.  Rate. 

A.  Contract  Hate. 

1.  Demand  Charge. 

a.  For  contracts  that  specify  12 
months  of  service  per  year,  $61.32  per 
kilowatt  per  year  of  Contract  Demand 
billed  monthly  at  the  rate  of  $5.11  per 
kilowatt  of  Contract  Demand  occurring 
during  all  Peak  Period  hours  in  each 
billing  month. 

b.  For  contracts  that  specify  service 
for  fewer  than  12  months  per  year,  the 
monthly  demand  charge  shall  be 
assessed  only  for  the  specified  service 
months  at  the  rate  of  $5.11  per  kilowatt 
of  Billing  Demand  occurring  during  the 
Peak  Period  plus: 

$5.11  (12-specified  service  months)  .25 
specified  service  months 

c.  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Energy  Charge.  27.3  mills  per 
kilowatthour  of  billing  energy. 

B.  Flexible  Rate. 

Energy  charges  or  demand  and  energy 
charges  may  be  specified  at  a  higher  or 
lower  average  rate  as  mutually  agreed  by 
BPA  and  the  purchaser.  In  no  case  shall 
the  rate  exceed  100  percent  of  the  fixed 
and  variable  unit  costs  of  generation  and 
transmission  of  BPA’s  highest  cost 
resource  including  exchange  resources. 
No  resource  cost  determination  is 
needed  for  sales  at  less  than  or  equal  to 
the  Contract  rate. 

C.  Intertie  Charge. 

Rates  in  sections  n.A  and  n.B  that 
equal  or  exceed  the  Contract  rate  shall 
be  increased  by  the  following  charges 


for  transactions  over  the  Pacific 
Northwest-Pacific  Southwest  Intertie. 

1.  $.63  per  kilowatt  per  month  of 
billing  demand  and 

2. 1.43  mills  per  kilowatthour  of 
billing  energy. 

Rates  in  section  n.B  having  an  energy- 
only  charge  that  equals  or  exceeds  34.3 
mills  per  kilowatthour  shall  be 
increased  by  2.8  mills  per  kilowatthour 
for  transactions  over  the  Pacific 
Northwest-Pacific  Southwest  Intertie. 

Section  m.  Billing  Factors 

The  billing  factors  shall  be  the 
Measured  Demand  and  Measured 
Energy,  unless  otherwise  specified  in 
the  contract. 

Section  IV.  Adjustments  and  Special 
Provisions 

Power  Factor  Adjustment. 

The  adjustment  for  power  factor  for 
BPA  customers  that  are  billed  for 
Surplus  Firm  Power  on  metered 
amounts,  when  specified  in  this  rate 
schedule  or  in  the  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  m.C.1 
of  the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power  factor 
or  average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
or  energy  by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resources  categories  to  the 
SP-93  rate  is  91.4  percent  Exchange  and 
8.6  percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  NF-93  Nonfirm  Energy  Rate 
Section  I.  Availability 

This  schedule  is  available  for  the 

Eurchase  of  nonfirm  energy  to  be  used 
oth  inside  and  outside  the  United 
States  including  sales  under  the 
Western  Systems  Power  Pool  (WSPP) 
agreements  and  sales  to  consumers.  This 
schedule  also  applies  to  energy 


delivered  for  emergency  use  under  the 
conditions  set  forth  in  section  V.A  of  the 
General  Rate  Schedule  Provisions 
(GRSPs).  BPA  is  not  obligated  to  offer 
nonfirm  energy  to  any  purchaser  that 
results  in  displacement  of  firm  power 
purchases  under  BPA’s  Power  Sales 
Contracts.  The  offer  of  nonfirm  energy 
under  this  schedule  shall  be  determined 
by  BPA.  Schedule  NF-93  supersedes 
Schedule  NF-91  which  went  into  effect 
on  October  1, 1991.  Sales  under  this 
schedule  are  made  subject  to  BPA’s 
GRSPs. 

Section  EL  Rates 

The  average  cost  of  nonfirm  energy  is 
21.9  mills  per  kilowatthour.  The  NF-93 
rate  schedule  provides  for  upward  and 
downward  pricing  flexibility  from  this 
average  nonfirm  energy  cost.  All  rates 
and  any  subsequent  adjustments 
contained  in  this  rate  schedule  shall  not 
exceed  in  total  the  NF  Rate  Cap  defined 
in  section  IV .C  of  the  GRSPs. 

1.  Standard  Rate. 

The  Standard  rate  is  any  offered  rate 
not  to  exceed  26.3  mills  per 
kilowatthour. 

B.  Market  Expansion  Rate. 

The  Market  Expansion  rate  is  any 
offered  rate  below  the  Standard  rate  in 
effect.  BPA  may  have  one  or  more 
Market  Expansion  rates  in  effect 
simultaneously. 

C.  Incremental  Rate. 

The  Incremental  rate  is  the 
Incremental  Cost  of  energy  plus  2.0 
mills  per  kilowatthour,  where  the 
Incremental  Cost  is  defined  as  all 
identifiable  costs  (expressed  in  mills  per 
kilowatthour)  that  BPA  would  have 
avoided  had  it  not  produced  or 
purchased  the  energy  being  sold  under 
this  rate. 

D.  Contract  Rate. 

The  Contract  rate  is  14.4  mills  per 
kilowatthour  of  billing  energy. 

Section  HI.  Adjustments  to  Rates 

A.  Guaranteed  Delivery  Surcharge. 

A  surcharge  of  2.0  mills  per 

kilowatthour  of  billing  energy  is  applied 
to  guaranteed  delivery  of  non  firm 
energy  under  the  Standard  rate  and 
Market  Expansion  rate. 

B.  Intertie  Charge. 

The  Intertie  Charge,  on  rate  offers 
under  any  of  the  rates  specified  above, 
for  sale  of  nonfirm  energy  scheduled  for 
delivery  over  Pacific  Northwest-Pacific 
Southwest  Intertie  shall  be: 

1.  Inapplicable  for  rate  offers  of  less 
than  21.9  mills  per  kilowatthour; 

2.  At  the  discretion  of  BPA,  from  zero 
through  2.8  mills  per  kilowatthour,  for 
rate  offers  of  21.9  mills  per 
kilowatthour;  or 
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3.  2.8  mills  per  kilowatthour,  for  rate 
offers  greater  than  21.9  mills  per 
kilowatthour. 


Section  IV.  Billing  Factors 
The  billing  energy  for  nonfirm  energy 
purchased  under  mis  rate  schedule  shall 
be  the  Measured  Energy  unless 
otherwise  specified  by  contract 


Section  V.  Application  and  Eligibility 
Any  time  that  BPA  has  nonfirm 
energy  for  sale,  the  Standard  rate,  the 
Market  Expansion  rate,  the  Incremental 
rate,  the  Contract  rate,  or  a  combination 
of  these  rates  may  be  in  effect. 

A.  Standard  Rate.  * 

The  Standard  rate: 

1.  is  available  for  all  purchases  of 
nonfirm  energy;  and 

2.  applies  to  nonfirm  energy 
purchased  pursuant  to  the  Relief  from 
Overrun  Exhibit  to  the  power  sales 
contract 

B.  Market  Expansion  Rate. 

1.  Application  of  the  Market 
Expansion  rate. 

The  Market  Expansion  rate  applies 
when  BPA  determines  that  all  markets 
at  the  Standard  rate  have  been  satisfied 
and  BPA  offers  additional  nonfirm 
energy. 

2.  Market  Expansion  Rate 
Qualification  Criteria. 

In  order  to  purchase  nonfirm  energy 
at  the  Market  Expansion  rate,  a 
purchaser  must: 

a.  Have  a  displaceable  resource, 
displaceable  purchase  of  electricity,  or 

b.  Be  an  elld-user  load  with  a 
displaceable  alternative  fuel  source. 

In  addition,  a  purchaser  must 
demonstrate  one  of  the  following: 

a.  Shutdown  or  reduction  of  the 
output  of  the  displaceable  resource  in 
an  amount  equal  to  the  amount  of 
Market  Expansion  rate  energy 
purchased;  or 

b.  Reduction  of  a  displaceable 
purchase  and  the  output  of  the  resource 
associated  with  that  purchase,  in  an 
amount  equal  to  the  amount  of  Market 
Expansion  rate  energy  purchased;  or 

c.  Shutdown  or  reduction  of  the 
identified  output  of  the  resourcefs) 
indirectly  in  an  amount  equal  to  the 
amount  of  Market  Expansion  rate  energy 
purchased  (for  example,  the  purchase 
may  be  used  to  run  a  pumped  storage 
unit);  or 

d.  Decrease  of  an  end-user  alternate 
fuel  source  in  an  amount  equivalent  to 
the  amount  of  Market  Expansion  rate 
energy  purchased. 

3.  Eligibility  Criteria  for  Market 
Expansion  rate. 

a.  When  only  one  Market  Expansion 
rate  is  offered: 

Purchasers  qualifying  under  section 
V.B.2  who  purchased  nonfirm  energy 


directly  from  BPA  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  offered  if  the 
decremental  cost  of  the  qualifying 
resource,  purchase,  or  qualifying 
alternative  fuel  source  is  lower  than  the 
Standard  rate  in  effect  plus  2.0  mills  per 
kilowatthour. 

Purchasers  qualifying  under  section 
V.B.2  who  purchase  nonfirm  energy 
through  a  third  party  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  offered  if  the  cost  of  the 
qualifying  alternative  fuel  source  is 
lower  than  the  Standard  rate  in  effect 
plus  4.0  mills  per  kilowatthour. 

b.  When  more  than  one  Market 
Expansion  rate  is  offered: 

Purchasers  qualifying  under  section 
V.B.2  who  purchase  nonfirm  energy 
directly  from  BPA  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  if  the  decremental  cost  " 
of  the  qualifying  resource,  purchase,  or 
qualifying  alternative  fuel  source  is 
lower  than  the  Standard  rate  in  effect 
plus  2.0  mills  per  kilowatthour.  The  rate 
applicable  to  a  purchaser  shall  be  the 
highest  Market  Expansion  rate  offered 
that  is  below  the  purchaser’s  qualifying 
decremental  cost  minus  2.0  mills  per 
kilowatthour. 

Purchasers  qualifying  under  section 
V.B.2  who  purchase  nonfirm  energy 
through  a  third  party  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  if  the  decremental  cost 
of  the  qualifying  alternative  fuel  source 
is  lower  than  the  Standard  rate  plus  4.0 
mills  per  kilowatthour.  The  rate 
applicable  to  a  purchaser  shall  be  the 
highest  Market  Expansion  rate  offered 
that  is  below  purchaser’s  qualifying 
decremental  cost  minus  4.0  mills  per 
kilowatthour. 

C.  Incremental  Rate. 

The  Incremental  rate  applies  to  sales 
of  energy: 

1.  That  is  produced  or  purchased  by 
BPA  concurrently  with  the  nonfirm 
energy  sale; 

2.  That  BPA  may  at  its  option  not 
produce  or  purchase;  and 

3.  That  has  an  Incremental  Cost 
greater  than  Standard  rate  (plus  the 
Intertie  Charge,  if  applicable)  less  2.0 
mills  mills  per  kilowatthour. 

D.  Contract  Rate. 

The  Contract  rate  applies  to  contracts 
(except  power  sales  contracts  offered 
pursuant  to  sections  5(b),  5(c),  and  5(g) 
of  the  Northwest  Power  Act)  that  refer 
to  the  Contract  rate: 

1.  For  the  sale  of  nonfirm  energy;  or 

2.  For  determining  the  value  of 
energy. 

E  Western  Systems  Power  Pool 
Transactions. 


BPA  may  make  available  nonfirm 
energy  for  transactions  under  the  WSPP 
agreement  WSPP  sales  shall  be  subject 
to  the  terms  and  conditions  specified  in 
the  WSPP  agreement  and  shall  be 
consistent  with  regional  and  public 
preference.  The  rate  for  transactions 
under  the  WSPP  agreement  is  any  rate 
within  the  limits  specified  by  the 
Standard,  Market  Expansion,  and 
Incremental  rates  but  may  not  exceed 
the  maximum  rate  specified  in  the 
WSPP  agreement  The  rate  of  WSPP 
sales  may  differ  from  the  actual  rate 
offered  for  non- WSPP  transactions  in 
any  hour.  The  rate  for  WSPP 
transactions  is  independent  of  any  other 
rate  offered  concurrently  under  this  rate 
schedule  outside  that  agreement. 

F.  End-User  Rate. 

BPA  may  agree  to  a  rate  or  rate 
formula  for  nonfirm  energy  purchases 
by  end-users.  Such  rate  or  rate  formula 
shall  be  within  the  limits  specified  for 
the  Standard  and  Market  Expansion 
rates  but  may  differ  from  the  actual  rates 
offered  during  any  hour. 

Section  VL  Delivery 

A.  Rate  of  Delivery. 

BPA  shall  determine  the  amount  of 
nonfirm  energy  to  be  made  available  for 
each  hour.  Such  determination  shall  be 
made  for  each  applicable  nonfirm 
energy  rate. 

B.  Guaranteed  Delivery. 

1.  Availability. 

BPA  will  determine  the  amount  and 
duration  of  nonfirm  energy  to  be  offered 
on  a  guaranteed  basis.  Such  daily  or 
hourly  amounts  may  be  as  small  as  zero 
or  as  much  as  all  the  nonfirm  energy 
that  BPA  plans  to  offer  for  sale  on  such 
days. 

2.  Conditions. 

Scheduled  amounts  of  guaranteed 
nonfirm  energy  may  not  be  changed 
except: 

a.  When  BPA  and  the  purchaser 
mutually  agree  to  increase  or  decrease 
the  scheduled  amounts;  or 

b.  When  BPA  must  reduce  nonfirm 
energy  deliveries  in  order  to  serve  firm 
loads  because  of  unexpected  generation 
or  transmission  losses. 

Section  VII.  Adjustments  and  Special 
Provisions 

A.  The  Interim  Rate  Adjustments 
(IRA)  described  in  section  IQ.C.5  of  the 
GRSPs  shall  be  applied  to  the  maximum 
standard  rate  under  the  NF-93  rate 
schedule  if  the  balance  of  BPA’s 
financial  reserves:  (1)  Falls  below  the 
IRA  trigger  point  at  the  end  of  FY  1994; 
and  (2)  the  Administrator  elects,  at  his 
direction,  to  implement  the  IRA.  An 
increase  not  to  exceed  10  percent  shall 
be  applied  to  the  NF-93  rate  schedule. 
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Application  of  the  IRA  shall  result  in  a 
new  maximum  Standard  rate,  contained 
in  section  H.A  of  this  rate  schedule. 

The  IRA  shall  be  applied  in  the 
following  manner 

[1+(IRA%  /  100)]  multiplied  by  26.3  mills 

per  kilowatthour 

Section  VIII.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
average  cost  of  nonfirm  energy  is  94.3 
percent  FBS  and  5.7  percent  New 
Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  SS-93  Share-The- Savings  Rate 
Section  I.  Availability 

This  rate  schedule  is  available  for  the 
contract  purchase  of  Nonfirm  Energy 
under  an  experimental  rate  and  is 
limited  to  the  term  of  the  rate 
experiment.  Nonfirm  Energy  will  be 
made  available  under  this  rate  schedule 
for  use  both  inside  and  outside  the 
United  States  for  the  displacement  of  a 
qualifying  resource,  displaceable 
purchase  of  electricity,  or  end-user  load 
that  can  be  served  with  alternate  fuel 
sources.  This  rate  schedule  is  only 
available  to  purchasers  who  execute  a 
contract  with  BPA  specifying  use  of  the 
Share-the- Savings  Rate.  BPA  is  not 
obligated  to  offer  Nonfirm  Energy  to  any 
purchaser  that  results  in  displacement 
of  firm  power  purchases  under  BPA’s 
Power  Sales  Contracts.  Schedule  SS-93 
supersedes  Schedule  SS-91  which  went 
into  effect  on  October  1, 1991.  Sales 
under  this  schedule  are  made  subject  to 
BPA’s  General  Rate  Schedule  Provisions 
(GRSPs). 

Section  n.  Rate 

The  rate  shall  be  a  formula  rate  based 
solely  or  in  part  on  decremental  cost 
information  submitted  by  the  purchaser. 
The  rate  formula  and  decremental  costs, 
for  purposes  of  establishing  charges 
under  this  rate  schedule,  shall  be 
defined  in  the  applicable  contract.  The 
rate  formula  agreed  upon  by  BPA  and 
the  purchaser  shall  in  no  event  result  in 
a  rate  higher  than  the  NF  Rate  Cap 
defined  in  section  IV.C  of  the  GRSPs  or 
lower  than  1  mill  per  kilowatthour. 

Section  m.  Billing  Factors 

The  billing  energy  for  Nonfirm  Energy 
purchased  under  this  rate  schedule  shall 


be  the  Measured  Energy  unless 
otherwise  specified  in  the  Share- the- 
Savings  rate  contract. 

Section  IV.  Application  and  Eligibility 

A.  General  Requirements. 

In  order  to  purchase  Nonfirm  Energy 
under  the  Share- the- Savings  Rata,  the 
purchaser  must: 

1.  Have  executed  a  contract  specifying 
application  of  the  Share-the-Savings 
Rate  Schedule. 

2.  Have  a  displaceable  resource, 
displaceable  purchase  of  electricity,  or 
be  an  end-user  load  and  with  a 
displaceable  alternative  fuel  source. 
End-user  loads  with  alternate  fuel 
sources  may  not  use  the  Decremental 
Cost  of  a  displaceable  purchase  of 
electricity  to  qualify  far  this  rate. 

B.  BPA  Service  Priority. 

Offers  of  Nonfirm  Energy  under  this 
rate  schedule  shall  be  made  pursuant  to 
the  terms  and  conditions  set  forth  in  the 
Share-the-Savings  rate  contract.  BPA 
will  sell  Nonfirm  Energy  under  this  rate 
schedule  consistent  with  regional  and 
public  preference. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  SS-93  rate  is  not  based  on  the 
cost  of  BPA  resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  PS-93  Power  Shortage  Rate 
Section  I.  Availability 

This  schedule  is  available  inside  the 
Pacific  Northwest  for  the  purchase  of 
Shortage  Power,  and  may  include 
purchases  made  under  the  Share- the- 
Shortage  agreement.  This  schedule  is 
available: 

A.  To  a  utility  when  a  shortage  exists 
on  its  system  and  the  utility  requests 
power  under  this  rate  schedule,  or  when 
shortage  power  is  being  delivered  to  a 
utility  as  the  result  of  statewide  or 
regionwide  curtailment; 

B.  To  the  direct  service  industrial 
customers  for  purchases  made  pursuant 
to  contracts  other  than  their  Power  Sales 
Contracts;  or. 

C.  When  BPA  arranges  for  purchase 
energy  at  the  request  of  a  customer.  BPA 
is  not  obligated  to  make  power  available 
under  this  rate  schedule  unless 
specified  by  contract.  Sales  under  this 
schedule  are  made  subject  to  BPA’s 
General  Rate  Schedule  provisions. 


Section  II.  Rates 

A.  Power  Rate. 

The  power  rate  is  any  offered  rate  not 
to  exceed  100  mills  per  kilowatthour. 

The  offered  rate  may  be  specified  as  an 
energy  charge  only  or  as  demand  an 
energy  charges. 

B.  Brokering  Rate. 

The  brokering  rate  may  be  up  to  1  mill 
per  kilowatthour  for  services  provided 
when  BPA  arranges  for  energy 
purchases  between  a  third  party  buyer 
and  a  third  party  seller. 

Section  m.  Billing  Factors 

The  billing  factors  shall  be: 

A.  Power  Purchases. 

The  factors  to  be  used  in  determining 
the  billings  for  power  purchases  under 
this  rate  schedule  are  as  follows: 

1.  Billing  Demand. 

The  billing  demand  shall  be  the 
Contract  Demand  as  specified  in  the 
contract  initiating  such  arrangement  or 
as  mutually  agreed  to  by  the  parties. 
Otherwise  the  billing  demand  shall  be 
the  Measured  Demand  as  adjusted  for 
power  factor. 

2.  Billing  Energy. 

The  billing  energy  shall  be  the 
Contract  Energy  as  specified  in  the 
contract  initiating  such  arrangement  or 
as  mutually  agreed  to  by  the  parties. 
Otherwise  the  billing  energy  shall  be  the 
Measured  Energy. 

B.  Brokering  Services. 

When  BPA  arranges  for  energy 

purchases  from  a  third  party  buyer,  the 
purchaser  shall  be  billed  for  such 
services  based  on  the  total  amount  of 
kilowatthours  purchased. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment. 

The  adjustment  for  power  factor  for 
BPA  customers  that  are  billed  for 
shortage  power  on  metered  amounts, 
when  specified  in  this  rate  schedule  or 
in  the  contracts  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  m.C.1  of  the 
GRSPs.  The  adjustment  shall  be  made  if 
the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  energy  by 
1  percentage  point  for  each  percentage 
point  or  major  fraction  thereof  (0.5  or 
greater)  by  which  the  average  leading 
power  factor  or  average  lagging  power 
factor  is  below  95  percent.  BPA  may 
elect  to  waive  the  adjustment  for  power 
factor  in  whole  or  in  part. 

B.  Power  Brokering. 

The  charge  for  power  brokering  only 
applies  to  the  service  provided  by  BPA 
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of  finding  purchased  power  for  a  third 
party  buyer  from  a  third  party  seller. 

BPA  may  agree  to  provide  other  services 
in  addition  to  finding  purchased  power, 
but  these  services  shall  be  billed 
separately  at  charges  specified  in  the 
appropriate  rate  schedule(s)  or 
agreement(s).  Such  services  may 
include,  but  are  not  limited  to,  wheeling 
and  load  shaping. 

C.  Share- th e-Shortage  Transactions. 

In  the  event  a  Share-the-Shortage  type 
agreement,  which  is  currently  being 
discussed,  is  executed,  BPA  may  make 
shortage  power  available  to  participants 
under  such  agreement.  Share-the- 
Shortage  transactions  shall  be  subject  to 
the  terms  and  conditions  specified  in 
that  agreement.  The  rate  for  transactions 
under  the  Share-the-Shortage  agreement 
is  any  rate  within  the  limits  specified  by 
the  Power  rate  but  may  not  exceed  the 
maximum  rate  specified  in  the 
agreement.  The  rate  for  Share-the- 
Shortage  transactions  is  independent  of 
any  rate  offered  under  this  rate  schedule 
outside  of  that  agreement. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
PS-93  rate  is  based  upon  the  BPA’s 
highest  cost  resource  which  currently  is 
an  FBS  resource. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

Schedule  RP-93  Reserve  Power  Rate 
Section  I.  Availability 

This  schedule  is  available  for  the 
purchase  of  power: 

A.  In  cases  where  a  purchaser’s  power 
sales  contract  states  that  the  rate  for 
Reserve  Power  shall  be  applied; 

B.  For  which  BPA  determines  no 
other  rate  schedule  is  applicable;  or 

C.  To  serve  a  purchaser’s  firm  power 
load  in  circumstances  where  BPA  does 
not  have  a  power  sales  contract  in  force 
with  such  purchaser,  and  BPA 
determines  that  this  rate  should  be 
applied. 

This  rate  schedule  may  be  applied  to 
power  purchased  by  entities  outside  the 
United  States.  This  rate  schedule 
supersedes  Schedule  RP-91  which  went 
into  effect  on  October  1, 1991.  Sales 
under  this  schedule  are  made  subject  to 
BPA’s  General  Rate  Schedule  Provisions 
(GRSPs). 


Section  n.  Rate 

A.  Demand  Charge. 

1.  $3.64  per  kilowatt  of  billing 
demand  occurring  during  all  Peak 
Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge. 

25.3  mills  per  kilowatthour  of  billing 
energy. 

Section  HI.  Billing  Factors 

The  factors  to  be  used  in  determining 
the  billing  for  power  purchased  under 
this  rate  schedule  are  as  follows: 

A.  Billing  Demand. 

If  applicable,  the  billing  demand  shall 
be  the  Contract  Demand  as  specified  in 
the  power  sales  contract  Otherwise  the 
billing  demand  shall  be  the  Measured 
Demand  as  adjusted  for  power  factor. 

B.  Billing  Energy. 

The  billing  energy  shall  be  the 
Contract  Demand  multiplied  by  the 
number  of  hours  in  the  billing  month, 
if  use  of  the  Contract  Demand  for 
determining  billing  energy  is  specified 
in  the  power  sales  contract.  Otherwise 
the  billing  energy  for  such  purchasers 
shall  be  the  Measured  Energy. 

Section  IV.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  m.C.1 
of  the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power  factor 
or  average  lagging  power  factor  at  which 
energy  is  supplied  during  the  hilling 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  RP-93  rate  is  not  based  on  the 
cost  of  resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.6  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.7  mills  per 
kilowatthour. 

B.  General  Rate  Schedule  Provisions 
(GRSPs). 


Table  of  Contents 

I.  Adoption  of  Revised  Rate  Schedules  and 
General  Rate  Schedule  Provisions 

A.  Approval  of  Rates 

B.  General  Provisions 
n.  Types  of  BPA  Service 

A.  Priority  Finn  Power 

B.  New  Resource  Finn  Power 
C  Industrial  Finn  Power 

D.  Special  Industrial  Power 

E.  Auxiliary  Power 

F.  Shortage  Power 

G.  Surplus  Firm  Power 

H.  Norfirm  Energy 

I.  Reserve  Power 

IB.  Billing  Factors  and  Billing  Adjustments 

A.  Billing  Factors  for  Demand 

B.  Billing  Factors  for  Energy 
G  Billing  Adjustments 

D.  Billing-Related  Definitions 

IV.  Other  Definitions 

A.  Computed  Requirements  Purchasers 

B.  Definitions  Relating  to  Nonfirm  Energy 
G  NF  Rate  Cap 

D.  Determination  of  BPA’s  Average  System 
Cost 

V.  Application  of  Rates  Under  Special 

Circumstances 

A.  Energy  Supplied  for  Emergency  Use 

B.  Construction,  Test  and  Start-up,  and 
Station  Service 

G  Application  of  Rates  During  Initial 
Operation  Period-Transitional  Service 

D.  Changes  in  a  DSI’s  BPA  Operating  Level 

E.  Restriction  of  Deliveries 

VI.  Billing  Information 

A.  Determination  of  Estimated  Billing  Data 

B.  Load  Shift  and  Outage  Reports 

G  Billing  for  New  Large  Single  Loads 

D.  Determination  of  Measured  Demand 

E.  Determination  of  Measured  Energy 

F.  Billing  Month 

G.  Payment  of  Bills 

VII.  Variable  Industrial  Rate  Parameters  and 
Adjustments 

A.  Monthly  Average  Aluminum  Price 
Determination 

B.  Annual  Adjustments  to  the  Lower  and 
Upper  Pivot  Aluminum  Prices 

Section  I.  Adoption  of  Revised  Rate 
Schedules  and  General  Rate  Schedule 
Provisions 

A.  Approval  of  Rates. 

These  1993  rate  schedules  and 
General  Rate  Schedule  revisions 
(GRSPs)  shall  become  effective  upon 
interim  approval  or  upon  final 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  BPA  will  request  FERC 
approval  effective  October  1, 1993.  BPA 
proposes  that  the  following  schedules, 
and  the  GRSPs  associated  with  these 
schedules,  be  effective  for  2  years:  PF- 
93,  IP-93,  SI-93,  CE-93,  NR-93,  SS-93, 
NF-93,  PS-93,  and  RP-93.  BPA 
proposes  that  the  SP-93  rate  schedule, 
and  the  GRSPs  associated  with  this 
schedule,  be  effective  for  5  years. 

B.  General  Provisions. 

These  1993  rate  schedules,  and  the 
GRSPs  associated  with  these  rate 
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schedules,  supersede  BPA's  1991  rate 
schedules  (which  became  effective 
October  1, 1991)  to  the  extent  stated  in 
the  Availability  section  of  each  rate 
schedule.  These  schedules  and  GRSPs 
shall  be  applicable  to  all  BPA  contracts, 
including  contracts  executed  both  prior 
to  and  subsequent  to  enactment  of  the 
Northwest  Power  Act  All  sales  of  power 
made  under  these  rate  schedules  are 
subject  to  the  following  acts  as 
amended:  the  Bonneville  Project  Act, 
the  Regional  Preference  Act  (Pub.  L.  88- 
552),  the  Federal  Columbia  River 
Transmission  System  Act,  and  the 
Northwest  Power  Act. 

Section  n.  Types  of  BPA  Service 

A.  Priority  Finn  Power. 

Priority  Firm  Power  is  electric  power 
(capacity,  energy,  or  capacity  and 
energy)  that  BPA  will  make 
continuously  available  for  resale  to 
ultimate  consumers  for  direct 
consumption,  construction,  test  and 
startup,  and  station  service  by  public 
bodies,  cooperatives,  and  Federal 
agencies.  (Construction,  test  and  start¬ 
up,  and  station  service  are  defined  in 
section  V.B  of  these  GRSPs.) 

Utilities  participating  in  the  exchange 
under  section  5(c)  of  the  Northwest 
Power  Act  may  purchase  Priority  Firm 
Power  pursuant  to  their  Residential 
Purchase  and  Sale  Agreements. 

In  addition,  BPA  may  make  Priority 
Firm  Power  available  to  those  parties 
participating  in  exchange  agreements 
specifying  use  of  the  Priority  Firm  rate 
for  determining  the  amount  or  value  of 
power  to  be  exchanged. 

Power  purchased  under  the  rate 
schedule  is  to  be  used  to  meet  the 
purchaser's  actual  firm  load  within  the 
Pacific  Northwest.  Such  power  may  be 
restricted  in  accordance  with  the 
Restriction  of  Deliveries  section  of  these 
GRSPs  (section  V.E).  However,  BPA 
shall  not  restrict  Priority  Firm  Power 
until  Industrial  Firm  Power  has  been 
restricted  in  accordance  with  the 
provisions  of  section  n.C  of  these 
GRSPs. 

Priority  Firm  Power  is  not  available  to 
serve  New  Large  Single  Loads. 

B.  New  Resource  Firm  Power. 

New  Resource  Firm  Power  is  electric 
power  (capacity,  energy,  or  capacity  and 
energy)  that  BPA  will  make 
continuously  available: 

1.  For  any  New  Large  Single  Load, 

2.  For  firm  power  purchased  by 
investor-owned  utilities  (IOUs)  pursuant 
to  power  sales  contracts  with  BPA,  and 

3.  For  construction,  test  and  start-up, 
and  station  service  for  facilities  owned 
or  operated  by  IOUs. 

New  Resource  Firm  Power  is  to  be 
used  to  meet  the  purchaser’s  actual  firm 


load  within  the  Pacific  Northwest.  Such 
power  may  be  restricted  in  accordance 
with  the  Restriction  of  Deliveries 
section  of  these  GRSPs  (section  V.E). 
However,  BPA  shall  not  restrict  New 
Resource  Firm  Power  until  Industrial 
Firm  Power  has  been  restricted  in 
accordance  with  the  provisions  of 
section  n.C  of  these  GRSPs. 

C.  Industrial  Firm  Power. 

Industrial  Firm  Power  is  electric 

power  that  BPA  will  make  continuously 
available  to  a  direct  service  industrial 
(DSI)  purchaser  pursuant  to  the  DSI’s 
power  sales  contract  and  subject  to: 

1.  The  restriction  applicable  to 
deliveries  of  all  firm  power  pursuant  to 
the  Uncontrollable  Forces  and 
Continuity  of  Service  provisions  of  the 
General  Contract  Provisions  of  the 
power  sales  contract,  and 

2.  The  restrictions  given  in  the 
Restriction  of  Deliveries  section  of  the 
power  sales  contract. 

D.  Special  Industrial  Power. 

Special  Industrial  Power  is  electric 

power  which  BPA  will  make 
continuously  available  to  any  DSI  that 
qualifies  for  the  Special  Industrial 
Power  rate  pursuant  to  section  7(d)(2)  of 
the  Northwest  Power  Act.  This  power  is 
similar  in  nature  to  Industrial  Firm 
Power,  but  is  subject  to  greater 
restriction  by  BPA.  Special  Industrial 
Power  is  made  available  to  the 
qualifying  DSI  upon  adoption  of,  and 
subject  to,  an  amendment  modifying  its 
power  sales  contract. 

E.  Auxiliary  Power. 

Auxiliary  Power  is  that  power  which 
a  DSI  requests  and  which  BPA  agrees  to 
make  available  to  serve  that  portion  of 
the  DSI's  load  which  is  in  excess  of  the 
DSI’s  Operating  Demand  for  Industrial 
Firm  Power  or  Special  Industrial  Power. 

F.  Shortage  Power. 

Shortage  Power  is  energy,  or  energy 
with  capacity  provided  by  BPA  to  a 
purchaser  to  serve  such  purchaser's 
regional  load  under  circumstances 
where  the  purchaser’s  other  power 
sources  are  inadequate  to  satisfy  its 
load.  The  determination  of  power 
deficiency  shall  be  made  by  the 
purchaser  unless  one  or  more  states 
orders  statewide  load  curtailment.  In  the 
event  of  a  state  ordered  load 
curtailment,  a  power  deficiency  is 
deemed  to  exist  for  those  purchasers 
whose  power  supply  condition  is  in  part 
causally  related  to  the  state  initiated 
load  curtailment. 

G.  Surplus  Firm  Power. 

Surplus  Firm  Power  is  firm  energy, 
firm  power  (firm  energy  with  capacity), 
and  firm  capacity  (capacity  with  energy 
return  requirements)  in  excess  of  the 
amount  required  to  meet  BPA’s  existing 
contractual  obligations  to  provide  firm 


service.  Surplus  Finn  Power  may  be 
used  either  for  resale  or  direct 
consumption  by  purchasers  both  inside 
and  outside  the  United  States.  Such 
power,  however,  may  be  restricted 
pursuant  to  the  Restriction  of  Deliveries 
sections  of  these  GRSPs  (section  V.E). 

H.  Nonfirm  Energy. 

Nonfirm  Energy  is  supplied  or  made 
available  by  BPA  to  a  purchaser  under 
an  arrangement  that  does  not  have  the 
guaranteed  continuous  availability 
feature  of  firm  power.  Nonfirm  energy  is 
mostly  sold  under  the  Nonfirm  Energy 
rate  scheduled,  NF-91.  Nonfirm  energy 
also  may  be  supplied  under  the  Share- 
the- Savings  rate  schedule,  SS-91,  which 
is  available  as  an  experimental  rate  for 
contract  purchase. 

In  addition,  BPA  also  can  make 
nonfirm  energy  available  under  the 
Nonfirm  Energy  rate  schedule  to  the 
Western  Systems  Power  Pool  (WSPP) 
subject  to  terms  and  conditions  agreed 
upon  by  the  members  participating  in 
the  WSPP  and  in  accordance  with  BPA 
policy  for  such  arrangements. 

However,  Nonfirm  Energy  that  has 
been  purchased  under  a  guarantee 
provision  in  the  Nonfirm  Energy  rate 
schedule  shall  be  provided  to  the 
purchaser  in  accordance  with  the 
provisions  of  that  schedule  and  the 
power  sales  contract  if  applicable.  BPA 
may  make  Nonfirm  Energy  available  to 
purchasers  both  inside  and  outside  the 
United  States. 

I.  Reserve  Power. 

Reserve  Power  is  firm  power  sold  to 
a  purchaser: 

1.  In  cases  where  the  purchaser’s 
power  sales  contract  states  that  the  rate 
for  Reserve  Power  shall  be  applied; 

2.  To  provide  service  when  no  other 
type  of  power  is  deemed  applicable;  or 

3.  To  serve  the  purchaser’s  firm  power 
loads  under  circumstances  where  BPA 
does  not  have  a  power  sales  contract  in 
force  with  the  purchaser. 

Sales  of  Reserve  Power  are  subject  to 
the  Restriction  of  Deliveries  section  of 
these  GRSPs  (section  V.E). 

Section  III.  Billing  Factors  and  Billing 
Adjustments 

A.  Billing  Factors  for  Demand. 

1.  Measured  Demand. 

The  purchaser’s  Measured  Demand 
shall  be  determined  in  the  manner 
described  in  this  section.  Measured 
Demand  shall  be  that  portion  of  the 
metered  or  scheduled  demand  that  is 
purchased  from  BPA  under  the 
applicable  rate  schedule.  For  those 
contracts  to  which  BPA  is  a  party  and 
that  provide  for  delivery  of  more  than 
one  class  of  electric  power  to  the 
purchaser  at  any  point  of  delivery,  the 
portion  of  each  60-minute  clock-hour 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Notices 


4681 


integrated  demand  assigned  to  any  class 
of  power  shall  be  determined  pursuant 
to  the  power  sales  contract.  The  portion 
of  the  total  Measured  Demand  so 
assigned  shall  constitute  the  Measured 
Demand  for  each  such  class  of  power. 

The  Measured  Demand  shall  be 
determined  from  the  metered  demand  or 
the  scheduled  demand,  as  hereinafter 
defined.  The  Measured  Demand  shall  be 
determined  on  either  a  coincidental  or 
a  noncoincidental  basis,  as  provided  in 
the  purchaser’s  power  sales  contract. 

a.  Metered  Demand.  The  metered 
demand  in  kilowatts  shall  be  the  largest 
of  the  60-minute  clock-hour  integrated 
demands,  adjusted  as  specified  in  the 
power  sales  contract,  at  which  electric 
energy  is  delivered  to  a  purchaser: 

(1)  At  each  point  of  delivery  for  which 
the  metered  demand  is  the  basis  for 
determination  of  the  Measured  Demand, 

(2)  During  each  time  period  specified 
in  the  applicable  rate  schedule,  and 

(3)  During  any  billing  period. 

Such  largest  integrated  demand  shall 
be  determined  from  measurements 
made  either  in  the  manner  specified  in 
the  power  sales  contract  or  as  provided 
in  section  VI.A  herein.  In  determining' 
the  metered  demand,  BPA  shall  exclude 
any  abnormal  integrated  demands  due 
to  or  resulting  from: 

(1)  Emergencies  or  breakdowns  on,  or 
maintenance  of,  the  Federal  system 
facilities;  and 

(2)  Emergencies  on  the  purchaser’s 
facilities,  provided  that  such  facilities 
have  been  adequately  maintained  and 
prudently  operated,  as  determined  by 
BPA. 

h.  Scheduled  Demand.  The  scheduled 
demand  in  kilowatts  shall  be  the  largest 
of  the  hourly  demands  at  which  electric 
energy  is  scheduled  for  delivery  to  a 
purchaser: 

(1)  To  each  system  for  which 
scheduled  demand  is  the  basis  for 
determination  of  the  Measured  Demand; 

(2)  During  each  time  period  specified 
in  the  applicable  rate  schedule;  and 

(3)  During  any  billing  period. 

Scheduled  amounts  are  deemed 

delivered  for  the  purpose  of  determining 
billing  demand. 

2.  Hatchet  Demand.  The  Ratchet 
Demand  in  kilowatts  shall  be  the 
maximum  demand  established  during  a 
specified  period  of  time  either  during  or 
prior  to  the  current  billing  period.  The 
demand  on  which  the  ratchet  is  based 
is  specified  in  the  relevant  rate  schedule 
or  in  these  GRSPs.  For  utilities 
purchasing  under  the  PF  or  NR  rate 
schedules,  the  Ratchet  Demand  is  based 
on  the  highest  demand  during  prior 
billing  months.  When  the  Ratchet 
Demand  is  used  as  a  billing  factor,  BPA 


shall  have  specified  in  the  appropriate 
schedules  or  GRSPs: 

a.  The  period  of  time  over  which  the 
ratchet  shall  be  calculated; 

b.  The  type  of  demand  to  be  used  in 
the  calculation;  and 

c.  The  percentage  (if  any)  of  that 
demand  which  will  be  used  to  calculate 
the  Ratchet  Demand. 

3.  Contract  Demand.  The  Contract 
Demand  shall  be  the  maximum  number 
of  kilowatts  that  the  purchaser  agrees  to 
purchase  and  BPA  agrees  to  make 
available,  subject  to  any  limitations 
included  in  the  power  sales  contract. 
BPA  may  agree  to  make  deliveries  at  a 
rate  in  excess  of  the  Contract  Demand  at 
the  request  of  the  purchaser,  but  shall 
not  be  obligated  to  continue  such  excess 
deliveries.  Any  contractual  or  other 
reference  to  Contract  Demand  as 
expressed  in  kilowatthours  shall  be 
deemed,  for  the  purpose  of  these  GRSPs, 
to  refer  to  the  term  “Contract  Energy.” 

4.  Computed  Peak  Requirement.  For 
purchasers  designated  to  purchase  on 
the  basis  of  computed  requirements,  the 
Computed  Peak  Requirement  shall  be 
determined  as  specified  in  the 
purchaser’s  power  sales  contract.  That 
specification  is  provided  in: 

a.  Sections  16, 17(c)  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract,  for  actual  computed 
requirements  purchasers; 

d.  Sections  16, 17(a)  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract,  for  planned  computed 
requirements  purchasers;  and 

c.  Sections  16,  and  17(b),  as  adjusted 
by  other  sections  of  the  contract,  for 
contracted  computed  requirements 
purchasers. 

5.  Computed  Average  Energy 
Requirement.  For  computed 
requirements  purchasers,  the  Computed 
Average  Energy  Requirement  shall  be 
determined  as  specified  in  the 
purchaser’s  power  sales  contract.  That 
specification  is  provided  in: 

a.  Sections  16, 17(c)  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract,  for  actual  computed 
requirements  purchasers; 

b.  Sections  16, 17(a)  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract,  for  planned  computed 
requirements  purchasers;  and 

c.  Sections  16, 17(b),  as  adjusted  by 
other  sections  of  the  contract,  for 
contracted  computed  requirements 
purchasers. 

6.  Operating  Demand.  The  Operating 
Demand  is  that  demand  which  is 
established  by  each  DSI  in  accordance 
with  section  5(b)  of  the  DSI’s  power 
sales  contract.  Unless  the  DSI  has 
requested,  and  BPA  has  granted,  an 
Auxiliary  Demand,  the  Operating 


Demand  establishes  a  limit  with  respect 
to: 

a.  The  demand  which  the  purchaser 
may  impose  on  BPA;  and 

b.  The  total  amount  of  energy  during 
a  billing  month  which  the  DSI  is 
entitled  to  purchase  from  BPA. 

7.  Curtailed  Demand.  A  Curtailed 
Demand  is  the  number  of  kilowatts  of 
industrial  power  (Industrial  Firm  Power 
or  Special  Industrial  Power)  during  the 
billing  month  which  results  from  the 
DSI’s  request  for  such  power  in  amounts 
less  than  the  Operating  Demand 
therefor.  Each  purchaser  of  industrial 
power  may  curtail  its  demand  according 
to  the  terms  of  its  power  sales  contract 
(which  permits  up  to  three  levels  of 
Curtailed  Demand  each  month). 

8.  Restricted  Demand.  Restricted 
Demand  is  the  number  of  kilowatts  of 
industrial  power  (either  Industrial  Firm 
Power  or  Special  Industrial  Power)  that 
results  when  BPA  has  restricted 
delivery  of  such  power  for  one  clock- 
hour  or  more.  BPA  shall  make  such 
restrictions  according  to  the  terms  of  the 
DSI’s  power  sales  contract.  In  a  given 
billing  month,  there  are  as  many 
possible  levels  of  Restricted  Demand  for 
a  DSI  as  there  are  number  of  restrictions. 

9.  Auxiliary  Demand.  Auxiliary 
Demand  is  the  number  of  kilowatts  of 
Auxiliary  Power  that  a  DSI  requests  and 
the  BPA  agrees  to  make  available  to 
serve  a  portion  of  the  DSI’s  load  during 
the  period  specified  in  the  DSI’s  request. 
The  DSI  may  request  up  to  three  levels 
of  Auxiliary  Demand  during  a  billing 
month. 

If  BPA  agrees  to  a  request  for 
Auxiliary  Power  but  later  becomes 
unable  to  supply  such  demand,  the 
Restricted  Demand  for  Auxiliary  Power 
is  deemed  to  be  the  Auxiliary  Demand 
for  such  period  of  restriction.  Auxiliary 
Power  may  be  curtailed  by  the  DSI 
according  to  the  provisions  of  section 
9(a)  of  the  DSI’s  power  sales  contract. 

BPA  shall  make  Auxiliary  Power 
available  to  Industrial  Firm  Power 
purchasers  under  the  Industrial  Firm 
Power  rate  schedule  at  the  Standard 
Industrial  rate.  Auxiliary  Power  sales  to 
DSIs  electing  to  purchase  under  the 
Variable  Industrial  Power  rate  schedule 
(VI-91)  shall  be  made  8t  the  rate 
determined  pursuant  to  section  III  of  the 
VI-91  rate  schedule.  Auxiliary  Power 
sales  to  DSIs  purchasing  under  the 
Special  Industrial  rate  will  be  made 
only  at  the  Standard  Special  Industrial 
Power  rsls 

10.  BPA  Operating  Level.  The  BPA 
Operating  Level  is,  for  the  purpose  of 
these  rate  schedules  and  GRSPs,  an 
hourly  amount  of  industrial  power 
(Industrial  Firm  Power  or  Special 
Industrial  Power)  for  a  DSI  that  is  equal 
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to  the  lowest  of  the  following  demands 
during  that  hour. 

a.  Operating  Demand  plus  Auxiliary 
Demand,  if  any; 

b.  Curtailed  Demand;  or 

c.  Restricted  Demand. 

The  weighted  average  BPA  Operating 
Level  for  each  DSI  can  be  determined  by 
summing  the  hourly  BPA  Operating 
Levels  and  dividing  by  the  number  of 
hours  in  the  billing  month. 

Each  DSI  must  request  service  from 
BPA  for  each  billing  month  in 
accordance  with  the  terms  of  the  power 
sales  contract.  The  requested  level  of 
service  will  be  the  BPA  Operating  Level, 
provided  BPA  does  not  need  to  restrict 
the  DSI  and  provided  BPA  agrees  to 
supply  and  requested  Auxiliary 
Demand.  Each  requested  level  of  service 
may  include  a  designation  for  both  the 
Peak  Period  and  the  Offpeak  Period.  A 
DSI  may  request  and  BPA  may  agree  to 
a  level  of  service  for  the  Offpeak  Periods 
other  than  that  in  the  Feak  Period.  If  a 
DSI  does  not  separately  designate  a 
requested  level  of  service  for  the  Peak 
and  Offpeak  Periods,  the  BPA  Operating 
Level  if  the  basis  for  determining  if  a 
DSI  has  incurred  an  unauthorized 
increase. 

Any  DSI  whose  Measured  Demand, 
before  adjustment  for  power  factor, 
during  any  1  hour  exceeds  the  BPA 
Operating  Level  for  that  hour  shall  be 
subject  to  unauthorized  increase  charges 
for  each  kilowatthour  of  unauthorized 
increase  associated  with  each  overrun. 

Only  the  BPA  Operating  Level 
applicable  during  the  Peak  Period  will 
be  used  in  determining  the  Billing 
Demand  for  power  purchased  under  the 
Industrial  Firm  Power  rate  schedule,  the 
Variable  Industrial  Power  rate  schedule, 
and  the  Standard  rate  under  the  Special 
Industrial  rate  schedule.  During  the 
Peak  Period  the  BPA  Operating  Level 
may  be  no  greater  than  the  Operating 
Demand  for  the  billing  month  unless  the 
customer  has  requested,  and  BPA  has 
agreed  to  supply,  the  Auxiliary  Demand. 

B.  Billing  Factors  for  Energy. 

1.  Measured  Energy.  Measured  Energy 
shall  be  that  portion  of  the  metered  or 
scheduled  energy  that  is  purchased  from 
BPA  under  the  applicable  rate  schedule. 
For  those  contracts  to  which  BPA  is  a 
party  and  that  provide  for  delivery  of 
more  than  one  class  of  electric  power  to 
the  purchaser  at  any  point  of  delivery, 
the  portion  of  each  60-minute  clock- 
hour  integrated  demand  assigned  to  any 
class  of  power  shall  be  determined 
pursuant  to  the  power  sales  contract. 
The  sum  of  the  portions  of  the  demands 
so  assigned  shall  constitute  the 
Measured  Energy  for  each  such  class  of 
power. 


The  Measured  Energy  shall  be 
determined  from  the  metered  energy  or 
the  scheduled  energy,  as  hereinafter 
defined. 

a.  Metered  Energy.  The  metered 
energy  for  a  purchaser  shall  be  the 
number  of  kilowatthours  that  are 
recorded  on  the  appropriate  metering 
equipment,  adjusted  as  specified  in  the 
power  sales  contract,  ana  delivered  to  a 
purchaser: 

(1)  At  all  points  of  delivery  for  which 
metered  energy  is  the  basis  for 
determination  of  the  Measured  Energy, 
and 

(2)  During  any  billing  period. 

The  metered  energy  snail  be 

determined  from  measurements  made 
either  in  the  manner  specified  in  the 
power  sales  contract  or  as  provided  in 
section  VI. A  herein. 

b.  Scheduled  Energy.  The  scheduled 
energy  in  kilowatthours  shall  be  the 
sum  of  the  hourly  demands  at  which 
electric  energy  is  scheduled  for  delivery 
to  a  purchaser: 

(1)  For  each  system  for  which 
scheduled  energy  is  the  basis  for 
determination  of  the  Measured  Energy, 
and 

2.  During  any  billing  period. 

Scheduled  amounts  are  deemed 

delivered  for  the  purpose  of  determining 
billing  energy. 

(2)  Computed  Energy  Maximum.  The 
Computed  Energy  Maximum  equals  the 
product  of  the  number  of  hours  in  the 
billing  month  and  the  Computed 
Average  Energy  Requirement 

3.  Contrct  Energy.  The  Contract 
Energy  shall  be  the  maximum  number  of 
kilowatthours  that  the  purchaser  agrees 
to  purchase  and  BPA  agrees  to  make 
available,  subject  to  any  limitations 
included  in  the  power  sales  contract. 

C.  Billing  Adjustments. 

1.  Power  Factor  Adjustment.  The 
formula  for  determining  average  power 
factor  is  as  follows: 


Average 

Power 

Factor 


Kilowatthours 


V(Kilowatthours)2+(Reactive 

kilovoltamperehours)2 


The  data  used  in  the  above  formula 
shall  be  obtained  from  meters  that  are 
ratcheted  to  prevent  reverse  registration. 
These  data  then  shall  be  adjusted  for 
losses,  if  applicable,  before 
determination  of  the  average  power 
factor. 

When  deliveries  to  a  purchaser  at  any 
point  of  delivery  either: 

a.  Include  more  than  one  class  of 
power;  or 

b.  Are  provided  under  more  than  one 
rate  schedule  and  it  is  impracticable  to 
meter  the  kilowatthours  and  reactive 


kiovoltamperehours  for  each  class  or 
rate  schedule  separately,  the  average 
power  factor  of  the  total  deliveries  for 
the  month  will  be  used,  where 
applicable,  as  the  power  factor  for  all 
power  delivered  to  such  point  of 
delivery. 

To  maintain  acceptable  operating 
conditions  on  the  Federal  system,  BPA 
may,  unless  specifically  otherwise 
agreed,  restrict  deliveries  of  power  to  a 
purchaser  with  a  low  power  factor.  Such 
restriction  may  be  made  to  a  point  of 
delivery  or  to  a  purchaser’s  system  at 
any  time  that  the  average  leading  power 
factor  or  average  lagging  power  factor 
for  all  classes  of  power  delivered  to 
such  point  or  to  such  system  is  below 
75  percent. 

2.  Outage  Credit.  To  the  extent  that 
BPA  is  unable  to  provide  full  service  to 
a  purchaser  during  the  billing  month  as 
a  result  of  interruptions  in  service  due 
to  reasons  cited  in  the  General  Contract 
Provisions,  BPA  shall  adjust  the  charges 
for  those  hours  for  billing  demand  for 
such  purchaser  to  reflect  BPA’s  inability 
to  provide  full  service,  provided  such 
adjustment  is  mandated  by  the 
purchaser’s  power  sales  contract.  The 
adjustment  is  provided  on  a  point  of 
delivery  basis.  To  compute  the 
adjustment  for  noncoincidentally  billed 
systems,  BPA  shall  determine  the 
monthly  demand  charge(s)  for  the 
point(s)  of  delivery  where  the  outage(s) 
occurred,  multiply  by  the  number  of 
hours  of  outage,  and  divide  by  the  total 
number  of  hours  in  the  billing  month. 
For  coincidentally  billed  points  of 
delivery,  the  adjustment  shall  apply 
only  to  those  points  of  delivery  at  which 
BPA  waa  unable  to  provide  full  service. 
For  partial  outages  (such  as  an  outage  on 
one  feeder  in  a  substation  with  several 
feeders),  BPA  shall  determine  an 
equivalent  interruption  in  order  to 
arrive  at  the  number  of  hours  to  be  used 
in  the  calculation  of  the  credit. 

3.  Low  Density  Discount  (LDD). 

a.  Basic  LDD  Principles.  A 

predetermined  discount  shall  be  applied 
each  billing  month  to  the  charges  for  all 
power  purchased  under  the  Priority 
Firm  Power  rate  schedule  by  eligible 
purchasers  as  defined  in  section  b, 
below.  The  discount  shall  be  calculated 
on  an  annual  basis  and  shall  become 
effective  with  the  first  billing  period  in 
the  calendar  year.  Retroactive  billing  for 
the  LDD  may  be  required  if  the  data  are 

The  level  of  the  discount  shall  be 
determined  from  the  following  ratios: 

(1)  The  purchaser’s  total  electric 
energy  requirements  during  the 
previous  calendar  year  (the  purchaser’s 
firm  sales,  nonfirm  sales  to  firm  retail 
loads,  sales  for  resale,  and  associated 
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losses,  but  excluding  nonfirm  sales  to 
nonfirm  retail  loads,  such  as  boiler 
loads  served  under  BPA’s  alternate  fuel 
policy)  divided  by  the  value  of  the 
purchaser’s  depreciated  electric  plant 
(excluding  generation  plant)  at  the  end 
of  such  year,  and 

(2)  The  average  number  of  consumers 
(annual  and  seasonal  consumers  with 
residential,  industrial,  commercial,  and 
irrigation  accounts,  but  excluding 
separately  billed  services  for  water 
heating,  electric  space  heating,  and 
security  lights)  during;  the  previous 
calendar  year  dividedby  the  number  of 
pole  miles  of  distribution  line  at  the  end 
of  such  year.  Distribution  lines  are 
defined  as  those  that  deliver  electric 
energy  from  a  substation  or  metering 
point,  at  a  voltage  of  34.5  kV  or  less,  to 
the  point  of  attachment  to  the 
consumer’s  wiring  and  include  primary, 
secondary,  and  service  facilities. 

These  calculations  shall  be  based  on 
data  provided  in  the  purchaser’s  annual 
financial  and  operating  report.  In 
calculating  these  ratios,  BPA  shall  use 
data  pertaining  to  the  purchaser’s  entire 
electric  utility  system  with  the  region. 
Results  of  the  calculations  shall  not  be 
rounded. 

Customers  who  have  not  provided 
BPA  with  all  four  requisite  pieces  of 
annual  data  (see  a.(l)  and  a.(2)  above)  by 
June  30  of  each  year  shall  be  declared 
ineligible  for  the  LDD  effective  with  the 
June  billing  period  far  that  year.  BPA 
shall  extend  a  customer’s  eligibility 
from  the  previous  year  through  the  June 
billing  period  of  the  following  year  and 
shall  make  any  necessary  retroactive 
adjustments  once  the  new  data  have 
been  processed.  If  no  data  have  been 
received  by  December  31  for  the 
previous  calendar  year,  BPA  shall 
assume  that  the  utility  did  not  qualify 
for  an  LDD  for  that  year.  LDDs  issued 
from  January  1  to  June  30  shall  be 
assumed  to  have  been  in  error,  and  the 
utility  shall  be  billed  for  any  such 
discounts  issued. 

Revisions  to  the  data  used  to  calculate 
the  amount  of  the  LDD  may  be  made  by 
the  purchaser  for  a  period  of  up  to  2 
years  from  the  first  day  to  which  the 
data  apply.  However,  such  revisions 
shall  not  apply  to  periods  when  the 
customer  was  ineligible  for  a  discount 
due  to  late  data  submission. 

b.  Eligibility  Criteria.  To  qualify  for  a 
discount,  the  purchaser  must  meet  all 
six  of  the  following  eligibility  criteria: 

(1)  The  purchaser  must  serve  as  an 
electric  utility  offering  power  for  resale: 

(2)  The  purchaser  must  agree  to  pass 
the  benefits  of  the  discount  through  to 
the  purchaser’s  consumer  within  the 
region  served  by  BPA; 
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(3)  The  purchaser’s  average  retail  rate 
for  the  reporting  year  must  exceed  the 
average  Priority  Firm  Power  rate  in 
effect  for  the  qualifying  period  by  10 
percent.  For  Calendar  Year  (CY)  1993, 
the  average  Priority  Firm  Power  rate 
shall  be  the  average  of  the  PF-91 
Preference  rate  for  9  months  and  the 
PF-93  Preference  rate  for  3  months.  For 
CY  1994,  the  average  Priority  Firm 
Power  rate  shall  be  the  PF-93 
Preference  rate; 

(4)  The  purchaser’s  kilowatthour-to- 
investment  ratio  (Ratio  3.a.(l))  must  be 
less  than  100; 

(5)  The  purchaser’s  consumers-per- 
mile  ratio  (Ratio  3.a.(2))  must  be  less 
than  12;  and 

(6)  The  purchaser  must  qualify  for  a 
discount  based  on  the  criteria  in  section 
c,  below. 

c.  Discounts.  The  purchaser  shall  be 
awarded  the  greatest  discount  for  which 
that  purchaser  qualifies.  The  discounts 
and  the  qualifying  criteria  for  those 
discounts  are  listed  below. 

(1)  Three  percent,  for  any  purchaser 
for  whom: 

(a)  The  kilowatthour-to-investment 
ratio  is  equal  to  or  greater  than  25  but 
less  than  35;  or 

(b)  The  consumers- per-mile  ratio  is 
equal  to  or  greater  than  5  but  less  than 

7. 

(2)  Five  percent,  for  any  purchaser  for 
whom: 

(a)  The  kilowatthour-to-investment 
ratio  is  equal  to  or  greater  than  15  but 
less  than  25;  or 

(b)  The  consumer-per-mile  ratio  is 
equal  to  or  greater  than  3  but  less  than 

5. 

(3)  Seven  percent,  for  any  purchaser 
for  whom: 

(a)  The  kilowatthour-to-investment 
ratio  is  less  than  15;  or 

(b)  The  consumer-per-mile  ratio  is 
less  than  3. 

4.  Irrigation  Discount. 

a.  Basic  Irrigation  Discount  Principles. 
A  discount  of  4.9  mills  per  kilowatthour 
shall  be  applied  to  the  charges  for 
qualifying  irrigation  energy  purchased 
under  the  Priority  Firm  Power  and  New 
Resource  Firm  Power  rate  schedules, 
during  the  billing  months  of  April 
through  October.  This  discount  shall  be 
applied  subsequent  to  calculation  of  the 
LDD,  if  applicable.  Any  energy  on 
which  the  irrigation  discount  is  claimed 
shall  be  metered  separately  by  the 
Purchaser,  and  used  exclusively  for 
agricultural  irrigation  or  drainage 
pumping. 

b.  Qualifying  Energy  Purchases.  The 
aualifying  irrigation  energy  shall  be 
determined  as  follows: 

(1)  All  irrigation  energy  must  be  used 
exclusively  for  the  purpose  of  irrigation 


and  drainage  pumping  on  agricultural 
land  and  be  measured  at  the  end-use 
irrigation  customer’s  meter.  The 
discount  shall  apply  to  the  measured 
energy  sales  at  the  end-use. 

(2  JEnergy  subject  to  the  discount 
must  be  purchased  during  the  billing 
months  of  April  through  October. 

(3)  Purchasers  of  exchange  energy 
under  the  Residential  Purchase  ana  Sale 
Agreement  (RPSA)  are  eligible  for  the 
irrigation  discount  for  the  portion  of 
their  irrigation  sales  qualifying  for  the 
exchange  under  the  RPSA  contracts. 
However,  if  the  purchaser  also 
purchases  energy  from  BPA  for  general 
requirements,  and  receives  an  irrigation 
discount  on  those  purchases,  a  second 
irrigation  discount  will  not  be  applied 
to  that  energy  through  the  RPSA 
exchange.  Therefore,  the  irrigation 
discount  will  not  be  applied  to  any 
portion  of  the  purchaser's  irrigation 
sales  qualifying  for  the  RPSA  exchange 
that  receives  the  discount  as  a  general 
requirements  purchase. 

(4)  General  requirements  customers 
are  eligible  for  an  irrigation  discount  for 
a  portion  of  their  irrigation  sales  equal 
to  the  share  of  their  total  sales  served  by 
BPA  firm  purchases  (i.e.,  total  irrigation 
and  drainage  pumping  sales  multiplied 
by  BPA  billing  energy  for  Priority  Firm 
or  New  Resources  firm  purchases 
divided  by  the  total  firm  utility  system 
requirements  for  the  billing  month). 

c.  Initial  Reporting  Requirements. 
Requests  for  the  Irrigation  Discount 
must  include  the  following  information: 

(1)  To  receive  an  irrigation  discount, 
a  purchaser  must  file  a  request  for  the 
discount  with  its  local  BPA  Area  or 
District  office  by  April  1  each  year. 

(2)  In  the  request,  the  purchaser  must 
certify  that  the  irrigation  energy  is  sold 
exclusively  for  use  in  irrigation  and 
drainage  pumping  on  agricultural  land 
and  that  the  discount  is  passed,  in  its 
entirety,  to  the  irrigation  consumer, 
regardless  of  whether  the  utility  has 
raised  its  rates.  BPA  retains  the  right  to 
verify,  in  a  manner  satisfactory  to  the 
Administrator,  that  the  discounted 
energy  is  used  for  the  sole  benefit  of  the 
purchaser’s  irrigation  load. 

d.  Annual  Reporting  Requirements. 
Purchasers  shall  submit  an  annual 
irrigation  report  to  their  local  BPA  Area 
or  District  office  in  order  to  receive  the 
irrigation  discount.  Purchasers  are 
required  to  report  information  related  to 
monthly  irrigation  energy  sales.  If  a 
utility  does  not  read  its  irrigation  meters 
monthly,  the  utility  must  estimate  its 
monthly  irrigation  sales.  These 
estimates  shall  be  reviewed  by  BPA  area 
and/or  district  offices.  Purchasers  must 
read  their  meters  within  3  working  days 
of  the  beginning  and  ending  of  the 
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irrigation  discount  period  (April- 
October).  In  order  to  qualify  for  the 
discount,  the  purchaser  must  submit  all 
data  to  BPA  by  December  31  of  the 
calendar  year  in  which  the  sales 
occurred.  Irrigation  reports  to  BPA  shall 
include  the  following  monthly 
information  for  the  reporting  period: 

(1)  Utility  name  and  period  for  which 
the  report  is  being  made; 

(2)  Total  irrigation  sales  and  total 
qualifying  irrigation  energy  sales  (in 
kilowatthours)  by  month; 

(3)  Total  qualifying  irrigation  sales  (in 
kilowatthours)  by  month  under  400 
horsepower,  for  exchanging  utilities; 

(4)  Total  utility  firm  system 
requirements  for  other  than  full 
requirement  customers  by  month  (in 
kilowatthours); 

(5)  Total  energy  purchased  from  BPA 
under  the  Priority  Firm  or  New 
Resource  rate  by  month  in 
kilowatthours;  and 

(6)  The  Purchaser  shall  list  each 
irrigation  and  drainage  account  number 
in  its  annual  report  and  whether  each 
irrigation  consumer  is  billed  monthly, 
bimonthly,  or  seasonally.  If  the 
Purchaser  is  an  exchanging  utility,  the 
Purchaser  shall  also  identify  the  size  (in 
horsepower)  of  the  connected  load  for 
each  active  account.  A  utility  may 
submit  monthly  reports,  if  it  chooses.  In 
that  case,  the  active  list  of  accounts 
should  be  included  in  the  last  monthly 
report  submitted. 

5.  Interim  Rate  Adjustment. 

a.  Application  of  the  Interim  Rate 
Adjustment  (IRA).  The  Interim  Rate 
Adjustment  applies  to  the  Priority  Firm 
Power  (Exchange  and  Preference)  (PF- 
93),  Industrial  Firm  Power  (IP-93), 
Variable  Industrial  Power  (VI-91), 
Nonfirm  Energy  (NR-93),  and  New 
Resources  Firm  Power  (NR-93)  rate 
schedules.  A  percentage  adjustment, 
labeled  as  IRA%,  is  calculated  for  the  12 
month  period  of  FY  1995  and  shall  be 
applied  to  these  rate  schedules  if:  (1) 

The  balance  of  BPA’s  financial  reserves 
is  projected  to  fall  below  the  IRA  trigger 
point  at  the  end  of  FY  1994;  and  (2)  the 
Administrator  elects,  at  his  sole 
discretion,  to  implement  the  IRA. 

b.  Definitions.  For  purposes  of 
applying  the  IRA  in  the  current  1993 
rate  period  (FYs  1994  and  1995),  the 
following  definitions  will  apply: 

(1)  " Financial  reserves ”  are  defined  as 
the  sum  of:  (a)  BPA’s  projected  cash 
balance  in  the  Bonneville  Fund  as  of 
Fiscal  Year  End  1994;  and  (b)  BPA’s 
deferred  borrowing  balance  as  of  Fiscal 
Year  End  1994,  representing  BPA 
capital  program  expenditures 
temporarily  financed  with  cash  from 
revenues  instead  of  through  the 


issuance  of  revenue  bonds  or  notes 
(borrowing)  to  the  U.S.  Treasury. 

(2)  “ IRA  trigger  point "  is  defined  as 
that  point  where  BPA’s  ending  FY  1994 
financial  reserves  are  projected  to  fall 
below  $245  million. 

(3)  * Target  level  of  financial  reserves" 
(TLFR)  is  the  level  of  financial  reserves 
required  to  assure  BPA’s  objectives  are 
met  and  is  equal  to  $400  million. 

(4)  "Projected  financial  reserve 
balance "  (PFRB)  is  the  end  of  FY  1994 
projected  financial  reserve  balance  at 
the  time  of  the  IRA  calculation. 

(5)  "Interim  rate  adjustment 
maximum”  (IRM)  is  the  maximum 
revenue  recovery  from  the  IRM  and  is 
equal  to  $290  million  dollars. 

c.  Adjustment  Period.  The  adjustment 
period  will  be  for  the  12  month  period 
of  FY  1995,  (October  1, 1994  through 
September  30, 1995).  The  IRA  may  be 
implemented  for  the  adjustment  period 
if  the  forecasted  balance  of  financial 
reserves  as  of  September  30, 1994,  is 
below  the  IRA  trigger  point. 

d.  Formula  for  the  Calculation  of  the 
Interim  Rate  Adjustment.  The  ERA  will 
be  the  result  of  a  calculation  based  on 
the  PFRB  as  of  September  30, 1994,  (end 
of  Fiscal  Year  1994)  and  the  TLFR  in  the 
following  manner: 

(TLFR-PFRB)ARM  *  10=IRA% 

If  the  value  of  the  IRA%  is  greater 
than  10,  then  the  ERA%  will  be  reduced 
to  10. 

e.  Interim  Rate  Adjustment 
Implementation  Process. 

(1)  Calculation  ofFY  1994  Financial 
Reserves.  For  purposes  of  implementing 
the  IRA,  the  calculation  of  the  PFRB 
shall  be  based  on  a  compilation  of 
actual  and  projected  revenues, 
expenses,  borrowings,  capital 
expenditures,  amortization  payments, 
cash  basis  adjustments,  and  non  cash 
expenses. 

(2)  Initial  Notice.  If  BPA  projects  that 
the  PFRB  is  reasonably  likely  to  fall 
below  the  IRA  trigger  point  at  the  end 
of  FY  1994,  BPA  shall  notify  all 
customers,  and  such  other  parties  who 
may  request  such  notice,  by  letter  on  or 
about  January  1, 1994. 

(3)  Initial  Calculation  ofFY  1994 
Reserve  Balance.  In  the  event  that  BPA 
provides  the  notice  indicated  in  (e)(2) 
above,  it  shall  include  in  its  first 
financial  Quarterly  review  for  FY  1994, 
which  shall  be  made  available  on  or 
about  February  15, 1994,  an  initial 
calculation  to  identify  the  preliminary 
PFRB.  If  at  the  time  that  this  initial 
calculation  is  made  available,  BPA 
believes  that  there  is  a  reasonable 
likelihood  that  the  IRA  may  need  to  be 
implemented  on  October  1, 1994,  it 
shall  notify  by  letter  all  customers,  and 


such  other  parties  who  may  request 
such  notice. 

(4)  Second  Quarter  Calculation  ofFY 
1994  Reserve  Balance. 

(a)  In  the  event  that  BPA  provided  the 
notice  specified  in  (e)(2)  above  or  in  the 
event  that  BPA  projects  that  the  PFRB 

is  reasonably  likely  to  fall  below  the  IRA 
trigger  point,  it  shall  notify  all 
customers,  and  such  other  parties  who 
may  request  such  notice,  of  the 
likelihood  that  an  IRA  may  need  to  be 
implemented  on  October  1, 1994,  or  if 
BPA’s  earlier  forecast  has  changed.  This 
notice  shall  be  accomplished  by  letter 
sent  on  or  about  May  1, 1994. 

(b)  In  addition,  BPA  shall  include  in 
its  second  financial  Quarterly  review  for 
FY  1994  estimates  of  costs  and 
revenues,  together  with  the  unaudited 
financial  reserves  balance  for  FY  1994. 
This  information  shall  be  provided  to  all 
customers,  and  such  other  parties  who 
may  so  request,  together  with  the  notice 
specified  in  (e)(4)(a)  above. 

(5)  Third  Quarter  Calculation  ofFY 
1994  Reserve  Balance. 

(a)  In  the  event  that  BPA  provided  the 
notice  specified  in  (e)(2)  or  (e)(4)(a) 
above,  or  in  the  event  that  BPA  projects 
that  the  PFRB  is  reasonably  likely  to  fall 
below  the  IRA  trigger  point,  it  shall 
notify  all  customers,  and  such  other 
parties  who  may  request  such  notice,  of 
the  likelihood  that  an  IRA  may  need  to 
be  implemented  on  October  1, 1994. 

This  notice  shall  be  accomplished  by 
letter  sent  on  or  before  August  15, 1994. 

(b)  In  addition,  BPA  shall  include  in 
its  third  financial  Quarterly  review  for 
FY  1994  its  estimate  of  year-end  FY 
1994  financial  reserve  balances.  This 
information  shall  be  provided  to  all 
customers,  and  such  other  parties  who 
may  so  request,  together  with  the  notice 
specified  in  (e)(5)(a)  above. 

(6)  Notice  of  IRA  Calculation,  (a)  If 
BPA  determines,  based  on  the  third 
financial  Quarterly  review  indicated  in 
(e)(5)(b)  above,  that  no  rate  adjustment 
is  reauired,  or  if  the  Administrator 
should  elect,  at  his  discretion,  to  waive 
implementation  of  an  adjustment,  BPA 
shall  state  in  the  August  15, 1994,  notice 
the  basis  for  its  decision  and  no  further 
process  shall  be  required. 

(b)  If,  however,  BPA  determines  that 
an  adjustment  is  required,  BPA  shall 
state  in  the  August  15, 1994,  notice  the 
amount  of  the  adjustment,  the 
calculation  of  the  adjustment,  and  the 
resulting  level  of  the  adjustment  to  each 
applicable  rate  schedule.  The  notice 
snail  also  contain  the  data  and 
assumptions  prepared  and  relied  upon 
by  BPA,  with  references  to  additional 
documentation,  if  any,  prepared  and 
relied  upon  by  BPA.  Such 
documentation,  if  nonproprietary  and/ 
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or  nonprivileged,  shall  be  made 
available  for  review  at  BPA  upon 
request.  The  notice  shall  also  contain 
the  tentative  schedule  for  the  remainder 
of  the  implementation  process. 

(7)  Opportunity  for  Review  of 
Underlying  Data,  (a)  On  or  about  August 
15, 1994,  BPA  shall  conduct  a  public 
meeting  in  which  customers’ 
representatives  may  seek  off-the-record 
clarification  of  the  application  of  the 
adjustment  amount  to  specific  rate 
schedules.  For  the  purpose  of  further 
mailings,  a  list  of  the  names  and 
addresses  of  customers'  representatives, 
and  such  other  interested  parties  who 
may  so  request,  will  be  compiled  at  this 
meeting. 

(b)  On  or  about  August  22, 1994, 
purchasers  under  each  applicable  rate 
schedule  may  submit  information 
requests  to  BPA  regarding  the  proposed 
adjustment.  The  requests  shall  also  be 
mailed  to  all  persons  on  the  mailing  list 
compiled  pursuant  to  (e)(7)(a).  BPA 
shall  respond  to  the  requests  within  5 
working  days  of  their  receipt,  or  as  soon 
as  practicable  if  5  days  is  insufficient 
time  within  which  to  respond. 

(c)  On  or  about  September  5, 1994, 
purchasers  under  each  applicable  rate 
schedule,  and  such  other  interested 
parties  who  may  so  elect,  may  submit 
written  comments  to  BPA  regarding  the 
adjustment.  The  commentor  shall  also 
mail  a  copy  of  the  comments  to  all 
persons  on  the  mailing  list. 

(d)  On  or  about  September  12, 1994, 
commentors  may  provide  cross- 
comments  in  response  to  those 
submitted  by  any  other  commentor. 

(e)  On  or  about  September  19, 1994, 
BPA  shall  conduct  a  public  comment 
forum  in  which  purchasers  under  each 
applicable  rate  schedule  may  present 
oral  comments  to  BPA. 

(f)  On  or  about  September  26, 1994, 
BPA  shall  notify  purchasers  under  each 
applicable  rate  schedule  of  the  amount 
of  the  adjustment,  the  calculation  of  the 
adjustment,  and  the  resulting  level  of 
the  adjustment  to  each  applicable  rate 
schedule.  The  notice  shall  also  contain 
the  data  and  assumptions  prepared  and 
relied  upon  by  BPA,  with  references  to 
additional  documentation,  if  any, 
prepared  any  relied  upon  by  BPA.  BPA 
may  subsequently  in  its  sole  discretion 
provide  a  written  explanation  for  its 
decision  on  any  contested  issues. 

(g)  If  there  is  a  rate  adjustment  due  to 
the  IRA  following  the  FY  1994 
evaluation  period,  it  shall  be  in  effect 
from  October  1, 1994,  through 
September  30, 1995. 

6.  Coincidental  Billing.  Purchasers  of 
Priority  Firm  Power  and  New  Resource 
Firm  Power  shall  be  billed  on  a 
noncoincidental  demand  basis  for 


power  purchased  at  each  point  of 
delivery  under  the  applicable  rate 
schedule(s)  unless  the  power  sales 
contract  specifically  provides  for 
coincidental  demand  billing  among 
particular  points  of  delivery.  For  the 
purpose  of  these  rate  schedules  and 
GRSPs,  the  purchaser’s  noncoincddental 
demand  is  the  sum  of  the  highest  hourly 
peak  demands  during  the  billing  month 
for  each  of  the  purchaser’s  points  of 
delivery.  The  purchaser’s  coincidental 
demand  is  the  highest  demand  for  the 
billing  month  calculated  by  summing, 
for  each  hour  of  every  day,  the 
purchaser’s  demands  for  power 
purchased  under  the  applicable  rate 
schedule  at  all  coincidentally  billed 
points  of  delivery.  See  Special 
Provisions  Exhibits  of  the  Power  Sales 
Contract,  GCP  E  17. 

7.  Conservation  Surcharge.  The 
Conservation  Surcharge  shall  be  applied 
monthly  and  shall  equal  10  percent  of 
the  customer’s  total  monthly  charge  for 
all  power  purchased  under  each  rate 
schedule  subject  to  the  surcharge.  The 
PF  and  NR  rate  schedules  are  subject  to 
the  Conservation  Surcharge.  If  only  a 
portion  of  the  customer’s  service  area  is 
subject  to  the  surcharge,  then  the 
amount  of  the  surcharge  shall  equal  10 
percent  of  the  total  charge  for  all  power 
purchases  multiplied  by:  (a)  The  portion 
of  the  customer’s  total  retail  load  that  is 
subject  to  the  surcharge,  divided  by  (b) 
the  customer’s  total  retail  load. 

D.  Billing-Related  Definitions. 

1.  Peak  Period.  The  Peak  Period 
includes  the  hours  from  7  a.m.  through 
10  p.m.  on  any  day  Monday  through 
Saturday  inclusive.  There  are  no 
exceptions  to  this  definition;  that  is,  it 
does  not  matter  whether  the  day  is  a 
normal  working  day  or  a  holiday.  Any 
charges  based  on  Peak  Period  hours 
shall  be  computed  starting  with  the  8 
a.m.  meter  reading  since  this  reading 
applies  to  the  7  o’clock  horn  (7  a.m.  to 
8  a.m.).  The  10  p.m.  meter  reading  (for 
the  9  p.m.  to  10  p.m.  period)  is  the  last 
meter  reading  of  the  day  applicable  to 
the  Peak  Period. 

2.  Off  peak  Period.  The  Offpeak  Period 
includes  all  hours  which  do  not  occur 
during  the  Peak  Period.  Thus,  the 
Offpeak  Period  consists  of  the  hours 
from  10  p.m.  to  7  a.m.,  Monday  through 
Saturday  find  all  hours  on  Sunday. 

Section  IV.  Other  Definitions 

A.  Computed  Requirements 
Purchasers.  1.  Designation  as  a 
Computed  Requirements  Purchaser.  A 
purchaser  shall  be  designated  as  a 
computed  requirements  purchaser  if  it 
is  so  designated  pursuant  to  the 
provisions  of  its  power  sales  contract. 


When  a  purchaser  operates  two  or 
more  separate  systems,  only  those 
systems  designated  by  BPA  will  be 
covered  by  this  section. 

2.  Purpose  of  the  Computed 
Requirements  Designation.  Use  of  the 
computed  requirements  designation  is 
intended  to  assure  that  each  purchaser 
who  purchases  power  from  BPA  to 
supplement  its  own  firm  resources  will 
purchase  amounts  of  firm  capacity  and 
firm  energy  substantially  equal  to  that 
which  the  purchaser  would  otherwise 
have  to  provide  on  the  basis  of  normal 
and  prudent  operations. 

The  amount  of  capacity  and  energy 
required  for  normal  and  prudent 
operations  shall  be  determined  pursuant 
to  the  purchaser’s  power  sales  contract. 

B.  Definitions  Relating  to  Nonfirm 
Energy.  Decremental  Cost.  Unless 
otherwise  specified  in  a  contractual 
arrangement,  decremental  cost  as 
applied  to  Nonfirm  Energy  transactions 
shall  be  defined  as: 

1.  All  identifiable  costs  (expressed  in 
mills  per  kilowatthour)  associated  with 
the  use  of  a  displaceable  thermal 
resource  or  end-user  load  with  alternate 
fuel  source  to  serve  a  purchaser’s  load 
that  the  purchaser  is  able  to  avoid  by 
purchasing  power  from  BPA,  rather  than 
generating  the  power  itself  or  using  an 
alternate  fuel  source;  or 

2.  All  identifiable  costs  (expressed  in 
mills  per  kilowatthour)  to  serve  the  load 
of  a  displaceable  purchase  of  energy  that 
the  purchaser  is  able  to  avoid  by 
choosing  not  to  make  the  alternate 
energy  purchase. 

Alliaentifiable  costs  as  used  in  the 
above  definition  may  be  reduced  to 
reflect  costs  of  purchasing  BPA  energy 
such  as  transmission  costs,  losses,  or 
loopflow  constraints  that  are  agreed  to 
by  BPA  and  the  purchaser. 

C.  NFRate  Cap.  1.  Application  of  the 
NF  Rate  Cap.  The  NF  Rate  Cap  defines 
the  maximum  nonfirm  energy  price  for 
general  application.  At  no  time  shall  the 
total  price  for  nonfirm  energy,  including 
any  applicable  service  charges  or  rate 
adjustment,  sold  under  any  applicable 
rate  schedule  exceed  the  NF  Rate  Cap. 
The  level  of  the  NF  Rate  Cap  is  based 
on  a  formula  tied  to  BPA's  system  cost 
and  California  fuel  costs.  The  NF  Rate 
Cap  applies  to  all  sales  of  nonfirm 
energy  under  any  applicable  rate 
schedule  for  a  12-year  period  beginning 
October  1, 1987. 

2.  Monthly  Notification  of  the  NF  rate 
Cap.  Prior  to  the  beginning  of  a  calendar 
month  BPA  shall  perform  the 
calculations  contained  in  section  IV.C.3 
of  these  GRSPs  to  determine  the 
effective  NF  Rate  Cap  for  that  calendar 
month.  BPA  is  obligated  to  provide 
advance  notification  of  the  NF  Rate  Cap 
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level  to  purchasers  of  nonfinn  energy. 
BPA  may  waive  this  requirement  only  if 
BPA  does  not  intend  to  offer  Nonfirm 
Energy  at  prices  above  BPA’s  Average 
System  Cost  (BASC)  at  any  time  during 
a  month.  The  notification  will  be  given 
at  least  10  calendar  days  prior  to  the 
first  day  of  any  calendar  month  in 
which  the  NF  Rate  Cap  applies.  BPA 
shall  also  maintain,  on  file  for  public 
review,  a  record  of  the  NF  Rate  Cap  by 
month  throughout  the  period  the  cap  is 
in  effect 

3.  NF  Rate  Cap  Formula.  The  NF  Rate 
Cap  shall  be  equal  to  the  greater  of  the 
following: 

a.  BASC.  or 

b.  BASC+.30(DEC-BASC) 

Where: 

BASOBPA’s  average  system  cost, 
determined  by  dividing  BPA*s  total 
system  costs  by  BPA’s  total  system  sales. 
For  this  rate  period  BASC  has  been 
determined  to  be  27.8  mills  per 
kilowatthour. 

DEOThe  Deere  men  to  1  Fuel  Cost  as 

determined  in  accordance  with  section 
IV.C5  of  these  GRSPs. 

4.  Determination  of  BASC.  For 
purposes  of  determining  BASC,  the 
following  definition  shall  apply: 

a.  BPA’s  total  system  costs  shall  be 
the  sum  of  all  BPA’s  costs  forecasted  in 
each  general  rate  case  for  the  applicable 
rate  period,  including  total  transmission 
costs,  Federal  base  system  costs,  new 
resource  costs,  exchange  resource  costs, 
and  other  costs  not  specifically 
allocated  to  a  rate  pool,  such  as  section 
7(g)  costs. 

b.  BPA’s  annual  system  sales  shall  be 
the  sum  of  all  BPA’s  system  firm  and 
nonfirm  sales  forecasted  each  general 
rate  case  for  the  applicable  test  period. 

BASC  shall  be  redetermined  in  each 
subsequent  general  rate  case  according 
to  the  above  formula  and  will  be  in 
effect  for  the  entire  rate  period  over 
which  the  rates  are  in  effect 

5.  Determination  of  Decremental  Fuel 
Cost.  The  Decremental  Fuel  Cost  shall 
be  determined  monthly  by  BPA.  For 
purposes  of  calculating  the  NF  Rate  Cap, 
a  weighted  average  of  gas  and  petroleum 
prices  for  California  wiH  be  sued  for 
approximating  decremental  fuel  costs. 
The  monthly  decremental  fuel  cost  shall 
be: 

a.  The  sum  of:  (1)  The  average 
California  price  for  gas  determined  by 
multiplying  the  monthly  gas  use  (WGU) 
developed  pursuant  to  section  IV.C8.a 
times  the  monthly  California  gas  price 
(MGP)  determined  pursuant  to  section 
IV.C.6  rounded  to  the  nearest  tenth  of  a 
mill;  mid 

(2)  The  average  California  price  for 
petroleum  determined  by  multiplying 


the  monthly  petroleum  use  (WOU) 
developed  pursuant  to  section  IV.C.8.b 
times  the  monthly  California  petroleum 
price  (MOP)  determined  pursuant  to 
section  IV.C.7  rounded  to  the  nearest 
tenth  of  a  milL 

b.  Divided  by  the  sum  of  the  WGU 
and  WOU  developed  in  sections 
IV.G8.a  and  b,  respectively,  rounded  to 
the  nearest  tenth  of  a  mill. 

6.  California  Gas  Price.  The  MGP  for 
purposes  of  calculating  the  decremental 
cost  component  of  the  rate  cap  shall  be 
based  on  the  following  formula: 

AGP  *  HGP 

MGP=  - 

10 

Where: 

AGP=the  average  gas  price  for  California 
electric  utility  plants  expressed  in 
cents  per  million  Btu  as  reported  in 
the  most  recently  monthly  issue  of 
Electric  Power  Monthly  (EPM) 
published  by  the  Energy 
Information  Administration  (ELA), 
U.S.  Department  of  Energy.  Prices 
shall  be  rounded  to  the  nearest  one- 
tenth  of  a  cent. 

HGP=the  historical  relationship 
between  gas  prices  in  the  effective 
month  of  the  NF  Rate  Cap  (month  t)  and 
the  month  in  which  the  gas  prices  are 
reported.in  EPM  (month  r)  using  the 
following  procedures: 

a.  Summing  all  California  gas  prices, 
expressed  in  the  nearest  one-tenth  of  a 
cent  per  million  Btu,  reported  in  EPM 
for  month  t  for  the  years  beginning  with 
calendar  year  1982  up  to  and  including 
the  prior  calendar  year.  The  sum  of  the 
historical  monthly  California  gas  prices 
shall  be  divided  by  the  number  of  vears 
for  which  MGPs  were  reported  and 
rounded  to  the  nearest  one-tenth  of  a 
cent; 

b.  Summing  all  California  gas  prices, 
expressed  in  the  nearest  one-tenth  of  a 
cent  per  million  Btu,  reported  in  EPM 
for  month  r  for  the  years  beginning  with 
calendar  year  1982  up  to  and  including 
the  prior  calendar  year.  The  sum  of  the 
historical  monthly  California  gas  prices 
shall  be  divided  by  the  number  of  years 
for  which  MGPs  were  reported  and 
rounded  to  the  nearest  one-tenth  of  a 
cent. 

c.  Dividing  the  average  monthly 
California  gas  price  in  a  above,  by  the 
average  monthly  California  gas  price  in 
b  above,  and  rounding  to  the  nearest 
one-tenth,  or  three  significant  places. 
10=the  factor  for  converting  gas  prices 

stated  in  cents  per  million  Btu  to 
mills  per  kWh.  The  factor  assumes 
a  heat  rate  of  10,000  Btu  per 
kilowatthour. 


7.  California  Petroleum  Price.  The 
MGP  for  purposes  of  calculating  the 
decremental  cost  component  of  the  rate 
cap  shall  be  based  on  the  following 
formula: 

AOP  *  HOP 

MOP=*  - 

10 

Where: 

AOP=the  last  available  oil  price  for 
California  electric  utility  plants 
expressed  in  cents  per  million  Btu 
reported  in  EPM  published  by  the 
EIA,  U.S.  Department  of  Energy. 
Prices  shall  be  rounded  to  the 
nearest  one-tenth  of  a  cent 
HOP=the  historical  relationship 
between  petroleum  prices  in  the 
effective  month  of  the  NF  Rate  Cap 
(month  t)  and  the  last  month  in 
which  the  petroleum  prices  are 
reported  in  EPM  (month  r)  using  the 
following  procedures: 

a.  Summing  all  California  petroleum 
prices,  expressed  in  the  nearest  one- 
tenth  of  a  cent  per  million  Btu,  reported 
in  EPM  for  month  t  for  the  years 
beginning  with  calendar  year  1982  up  to 
and  including  the  prior  calendar  year. 
The  sum  of  the  historical  monthly 
California  petroleum  prices  shall  be 
divided  by  the  number  of  years  for 
which  monthly  petroleum  prices  were 
reported  and  rounded  to  the  nearest 
one-tenth  of  a  cent; 

b.  Summing  all  California  petroleum 
prices,  expressed  in  the  nearest  one- 
tenth  of  a  cent  per  million  Btu,  reported 
in  EMP  for  month  r  for  the  years 
beginning  with  calendar  year  1982  up  to 
and  including  the  prior  calendar  year. 
The  sum  of  the  historical  monthly 
California  petroleum  prices  shall  be 
divided  by  the  number  of  years  for 
which  monthly  petroleum  prices  were 
reported  and  rounded  to  the  nearest 
one-tenth  of  a  cent;  and 

c.  Dividing  the  average  monthly 
California  petroleum  price  in  a.  above, 
by  the  average  monthly  California 
petroleum  price  in  b.  above,  and 
rounding  to  the  nearest  one-tenth  of  a 
percent,  or  three  significant  places. 

10  =  the  factor  for  converting  petroleum 
prices  stated  in  cents  per  million 
Btu  to  mills  per  kWh.  The  factor 
assumes  a  heat  rate  of  10,000  Btu 
per  kilowatthour. 

8.  Weighting  Factors.  For  purposes  of 
determining  California  fuel  prices  for 
the  month,  gas  and  petroleum  prices 
will  be  weighted  based  on  California’s 
historical  use  of  these  two  alternative 
fuels. 

a.  Historical  Gas  Use  in  California. 
The  following  formula  shall  be  used  to 
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determine  the  weighting  factor  for  gas 
prices  (WGU): 

WGU  =  CGU  *  HGU 
Where: 

CGU  =  the  monthly  net  gas-fired 
generation,  expressed  in 
gigawatthours,  for  California  in  the 
most  recent  monthly  issue  of  EPM 
published  by  the  EIA,  U.S. 
Department  of  Energy. 

HGU  =  the  historical  relationship 
between  gas  consumptions  in  the 
effective  month  of  the  NF  Rate  Cap 
(month  t)  and  the  month  for  which 
gas  consumption  is  reported  in  EMP 
(month  r)  using  the  following 
procedures: 

(1)  Summing  the  reported  net-gas 
fired  generation  for  California, 
expressed  in  gigawatthours,  from  EPM 
from  month  t  for  the  years  beginning 
with  calendar  year  1982  up  to  and 
including  the  prior  calendar  year.  The 
sum  of  California’s  historical  monthly 
consumption  shall  be  divided  by  the 
number  of  years  for  which  gas 
consumption  was  reported  and  rounded 
to  the  nearest  gigawatthour. 

(2)  Summing  tne  reported  net  gas- 
fired  generation  for  California, 
expressed  in  gigawatthours,  from  EPM 
for  month  r  for  the  years  beginning  with 
calendar  year  1982  up  to  and  including 
the  prior  calendar  year.  The  sum  of 
California’s  historical  monthly 
consumption  shall  be  divided  by  the 
number  of  years  for  which  gas 
consumption  was  reported  and  rounded 
to  the  nearest  gigawatthour. 

(3)  Dividing  the  average  consumption 
of  gas  in  California  for  the  month  t  as 
determined  in  (1)  above  by  the  average 
consumption  of  gas  for  the  month  r  as 
determined  in  (2)  above  and  rounding  to 
the  nearest  one-tenth,  or  three 
significant  places. 

D.  Historical  Petroleum  Use  in 
California.  The  following  formula  shall 
be  used  to  determine  the  weighting 
factor  for  petroleum  prices  (WOU): 

WOU  =  COU  *  HOU 
Where: 

COU  =  the  monthly  net  petroleum-fired 
generation,  expressed  in 
gigawatthours,  in  California  in  the 
most  recent  monthly  issue  of  EPM 
published  by  the  EIA,  U.S. 
Department  of  Energy. 

HOU  =  the  historical  relationship 
between  petroleum  consumptions 
in  the  effective  month  of  the  NF 
Rate  Cap  (month  t)  and  the  month 
for  which  petroleum  consumption 
is  reported  in  EPM  (month  r)  using 
the  following  procedures: 

(1)  Summing  the  reported  net- 
petroleum  generation  for  California, 


expressed  in  gigawatthours,  from  EPM 
for  month  t  for  the  years  beginning  with 
calendar  year  1982  up  to  and  including 
the  prior  calendar  year.  The  sum  of 
California’s  historical  monthly 
consumption  shall  be  divided  by  the 
number  of  years  for  which  petroleum 
consumption  was  reported  and  rounded 
to  the  nearest  gigawatthour; 

(2)  Summing  the  reported  net- 
petroleum  generation  for  California, 
expressed  gigawatthours,  from  EPM  for 
month  r  for  die  years  beginning  with 
calendar  year  1982  up  to  and  including 
the  prior  calendar  year.  The  sum  of 
California’s  historical  monthly 
consumption  shall  be  divided  by  the 
number  of  years  for  which  petroleum 
consumption  was  reported  and  rounded 
to  the  nearest  gigawatthour;  and 

(3)  Dividing  the  average  consumption 
of  petroleum  in  California  for  the  month 
t  as  determined  in  (1)  above  by  the 
average  consumption  of  petroleum  for 
the  month  or  as  determined  in  (2)  above 
and  rounding  to  the  nearest  one-tenth, 
or  three  significant  places. 

D.  Determination  of  BP A’ s  Average 
System  Cost.  For  purposes  of 
determining  BASC,  the  following 
definitions  shall  apply; 

1.  BPA’s  total  system  costs  shall  be 
the  sum  of  all  BPA’s  costs  forecasted  in 
each  general  rate  case  for  the  applicable 
rate  period,  including  total  transmission 
costs,  Federal  base  system  costs,  new 
resource  costs,  exchange  resource  costs, 
and  other  costs  not  specifically 
allocated  to  a  rate  pool,  such  as  section 
7(g)  costs. 

2.  BPA’s  total  annual  system  sales 
shall  be  the  sum  of  all  BPA’s  system 
firm  and  nonfirm  sales  forecasted  in 
each  general  rate  case  for  the  applicable 
test  period. 

BASC  shall  be  redetermined  in  each 
subsequent  general  rate  case  according 
to  the  above  formula  and  will  be  in 
effect  for  the  entire  rate  period  over 
which  the  rates  are  in  effect. 

Section  V.  Application  of  Rates  Under 
Special  Circumstances 

A.  Energy  Supplied  for  Emergency 
Use.  A  purchaser  taking  Priority  Firm  or 
New  Resource  Firm  Power  shall  pay  in 
accordance  with  the  Nonfirm  Energy 
rate  schedule,  NF-93,  and  Emergency 
Capacity  rate  schedule,  CE-93,  for  any 
electric  energy  or  capacity  which  has 
been  supplied: 

1.  For  use  during  an  emergency  on  the 
purchaser’s  system,  or 

2.  Following  an  emergency  to  replace 
energy  secured  from  sources  other  than 
BPA  during  such  emergency. 

Mutual  emergency  assistance  may, 
however,  be  provided  and  payment 


therefore  settled  under  exchange 
agreements. 

B.  Construction,  Test  and  Start-Up, 
and  Station  Service.  Power  for  the 
purpose  of  construction,  test  and  start¬ 
up,  and  station  service  shall  be  made 
available  to  eligible  purchasers  under 
the  Priority  Firm  and  New  Resources 
Firm  Power  Rate  Schedules.  Such 
power  must  be  used  in  the  manner 
specified  below: 

1.  Power  sold  for  construction  is  to  be 
used  in  the  construction  of  the  project. 

2.  Power  sold  for  test  and  start-up 
may  be  used  prior  to  commercial 
operation  both  to  bring  the  project  on 
line  and  to  ensure  that  the  project  is 
working  properly. 

3.  Power  sold  for  station  service  may 
be  purchased  at  any  time  following 
commercial  operation  of  the  project. 
Station  service  power  may  be  used  for 
project  start-up,  project  shut-down, 
normal  plant  operations,  and  operations 
during  a  plant  shut-down  period. 

C.  Application  of  Rates  During  Initial 
Operation  Period — Transitional  Service. 

1.  Eligibility  for  Transitional  Service. 
For  an  initial  operating  period,  as 
specified  in  the  power  sales  contract, 
beginning  with  die  commencement  of 
operation  of  a  new  industrial  plant,  a 
major  addition  to  an  existing  plant,  or 
reactivation  of  an  existing  plant  or 
important  part  thereof,  BPA  may  agree 
to  bill  the  purchaser  in  accordance  with 
the  provisions  of  this  section.  This 
section  shall  apply  to  both: 

a.  DSIs  having  new,  additional  or 
reactivated  plant  facilities,  and 

b.  Utility  purchasers  serving 
industrial  purchasers  with  power 
purchased  from  BPA.  BPA  will  provide 
transitional  service  to  utilities  for  only 
those  industrial  loads  for  which  the 
demand  can  be  separately  metered  by 
the  utility  and  recorded  on  a  daily  basis. 

2.  Calculation  of  the  Daily  Demand.  If 
the  purchase  request  billing  on  a  Daily 
Demand  basis  pursuant  to  its  power 
sales  contract  and  if  BPA  agrees  to  such 
billing,  the  billing  demand  for  the 
billing  month  shall  be  the  average  of  the 
Daily  Demands  as  adjusted  for  power 
factor. 

Demand  for  each  day  shall  be  defined 
as  100  percent  of  the  Measured  Demand 
for  the  day  (regardless  of  whether  such 
Measured  Demand  occurs  during  the 
Peak  Period  or  the  Offpeak  Period). 

3.  Billing  for  Transitional  Service. 
Utilities  receiving  transitional  service 
shall  provide  BPA  with  Daily  Demand 
information  for  the  industrial  consumer 
for  whom  transitional  service  is 
provided.  To  compute  the  power  bill  for 
the  point  of  delivery  which  includes  the 
load  being  served  with  transitional 
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service,  BPA  shall,  at  its  discretion, 
either: 

a.  Determine  the  demand  for  the 
pertinent  point  of  delivery  without  the 
industrial  load  and  then  add  the  average 
daily  demand  for  such  industrial  load; 

or 

b.  Bill  the  entire  point  of  delivery  on 
a  daily  demand  basis.  Daily  demand 
billing  shall  not  affect  the  level  of  any 
curtailment  charge  or  energy  charge 
assessed  by  BPA. 

D.  Changes  in  a  DSI’s  BPA  Operating 
Level.  If  a  DSI  requests  a  waiver 
regarding  the  notice  requirements 
specified  in  the  DSI’s  power  sales 
contract  for  a  voluntary  change  in  its 
BPA  Operating  Level,  and  if  BPA  does 
not  grant  the  waiver,  or  if  the  DSI  fails 
to  give  notice  of  such  a  change  and  does 
not  request  a  waiver,  the  DSI  shall  be 
billed  as  if  no  notice  has  been  provided 
until  such  time  as  the  number  of  days 
in  the  notice  period  have  passed.  If, 
however,  BPA  agrees  to  waive  the  notice 
requirement,  the  power  bill  shall  reflect 
the  requested  changes  as  of  the 
requested  effective  date  specified  in  the 
notice  or,  at  BPA’s  discretion,  a  date  of 
BPA’s  choosing  within  the  notice 
period. 

E.  Restriction  of  Deliveries.  Deliveries 
of  capacity  or  energy  to  any  purchaser 
may  be  restricted  when  operation  of  the 
facilities  used  by  BPA  to  serve  such 
purchaser  is: 

1.  Suspended. 

2.  Interrupted, 

3.  Interfered  with, 

4.  Curtailed,  or 

5.  Restricted  by  the  occurrence  of  any 
condition  described  in  the 
Uncontrollable  Forces  or  Continuity  of 
Service  Sections  of  the  General  Contract 
Provisions  of  the  power  sales  contract. 

Section  VL  Billing  Information 

A.  Determination  of  Estimated  Billing 
Data.  If  the  amounts  of  capacity,  energy, 
or  the  60-minute  integrated  demands  for 
energy  purchased  from  BPA  must  be 
estimated  from  data  other  than  metered 
or  scheduled  quantities,  historical 
patterns,  and  pertinent  weather  data, 
BPA  and  the  purchaser  will  agree  on 
billing  data  to  be  used  in  preparing  the 
bill.  If  the  parties  cannot  agree  on 
estimated  billing  quantities,  derived  by 
any  method,  a  determination  binding  on 
both  parties  shall  be  made  in 
accordance  with  the  arbitration 
provisions  of  the  power  sales  contract. 

B.  Load  Shift  and  Outage  Reports. 
Load  shift  and  outage  reports  must  be 
submitted  to  BPA  within  4  days  of  the 
corresponding  load  shift  or  outage. 
Reports  may  be  made  by  telephone, 
mail,  or  other  electronic  processes 
where  available.  If  customer  reports  are 


not  received  in  a  timely  manner,  BPA 
has  the  option  to  withhold  load  shift  or 
outage  credit. 

C.  Billing  for  New  Large  Single  Loads. 
Any  BPA  customer  whose  actual  firm 
load  includes  one  or  more  New  large 
Single  Loads  (NLSL)  shall  be  billed  for 
the  NLSL(s)  at  the  New  Resources  Firm 
Power  Rate.  The  power  requirements 
associated  with  tne  NLSL  shall  be 
established  in  a  manner  consistent  with 
the  provisions  of  this  section. 

The  purchaser  shall  warrant  to  BPA 
that  NLSLs  are  separately  metered.  The 
metering  must  include  provisions  for 
determining: 

1.  The  NLSL  demand  during  BPA’s 
diurnal  capacity  billing  periods, 

2.  The  NLSL  energy  during  BPA’s 
energy  billing  periods,  and 

3.  The  NLSL  reactive  energy  for  the 
billing  month. 

The  design  for  the  metering 
equipment  for  the  NLSL  must  be 
approved  by  BPA.  Testing  and 
inspections  of  such  metering 
installations  shall  be  as  provided  in  the 
General  Contract  Provisions. 

On  a  monthly  basis,  each  purchaser  of 
New  Resource  Firm  Power  shall  report 
to  BPA  the  quantity  of  power  used  by 
the  NLSL  during  the  purchaser’s  billing 
period.  Data  provided  to  BPA  by  the 
purchaser  must  be  submitted  to  BPA 
within  2  normal  working  days  of  the 
date  the  purchaser  reads  the  meters. 

BPA  may  elect  to  adjust  the  NLSL  data 
for  losses  from  the  point  of  metering  to 
the  closest  BPA  point  of  delivery  for  the 
purchaser. 

D.  Determination  of  Measured 
Demand.  1.  For  point  of  delivery  with 
fully  operational  metering  under  the 
Revenue  Metering  System  (RMS), 
demand  shall  be  measured  from  0000 
hours  on  the  first  day  of  the  billing 
period  through  2400  hours  on  the  last 
dey  of  the  billing  period. 

2.  For  points  of  delivery  that  do  not 
have  RMS  metering,  demand  shall  be 
measured  from  0000  hours  on  the  first 
complete  (24  hour)  day  of  the  available 
metering  data  through  2400  hours  on 
the  last  complete  day  of  the  available 
metering  data.  Billing  demand  will  be 
determined  from  the  period  of  available 
metering  data  that  most  closely  matches 
the  official  billing  period  of  the 
customer.  * 

E.  Determination  of  Measured  Energy. 
l.  For  point  of  delivery  with  fully 
operational  metering  under  RMS,  energy 
shall  be  measured  from  0000  hours  on 
the  first  day  of  the  billing  period 
through  2400  hours  on  the  last  day  of 
the  billing  period. 

2.  For  points  of  delivery  that  do  not 
have  RMS  metering,  measured  energy 


shall  be  the  quantity  of  usage  recorded 
on  the  meter  between  meter  readings. 

F.  Billing  Month.  Meters  normally  will 
be  read  and  bills  computed  at  intervals 
of  1  month.  A  month  is  defined  as  the 
interval  between  scheduled  meter¬ 
reading  dates.  The  billing  month  will 
not  exceed  31  days  in  any  case.  While 
it  may  be  necessary  to  reed  meters  cm 
a  day  other  than  the  scheduled  meter¬ 
reading  date,  for  determination  of 
billing  demand,  the  billing  month  will 
cease  at  2400  hours  on  the  last 
scheduled  meter-reading  date. 

Schedules  will  be  predetermined.  The 
customer  must  give  30  days  notice  to 
request  a  change  to  the  schedule. 

6.  Payment  of  Bills.  Bills  for  power 
shall  be  rendered  monthly  by  BPA. 
Failure  to  receive  a  bill  shall  not  release 
the  purchaser  from  liability  for 
payment.  Bills  for  amounts  due  BPA  of 
50,000  or  more  must  be  paid  by  direct 
wire  transfer,  customers  who  expect  that 
their  average  monthly  bill  will  not 
exceed  $50,000  and  who  expect  special 
difficulties  in  meeting  this  requirement 
may  request,  and  BPA  may  approve,  an 
exemption  from  this  requirement.  Bills 
for  amounts  due  BPA  under  $50,000 
may  be  paid  by  direct  wire  transfer  or 
mailed  to  the  Bonneville  Power 
Administration,  P.O.  Box  6040, 

Portland,  Oregon  97228-6040,  or  to 
another  location  as  directed  by  BPA. 

The  procedures  to  be  followed  in 
making  direct  wire  transfers  will  be 
provided  by  the  Office  of  Financial 
Management  and  updated  as  necessary. 

1.  Computation  of  Bills.  Demand  and 
energy  billings  for  power  purchased 
under  each  rate  schedule  shall  be 
rounded  to  whole  dollar  amounts,  by 
eliminating  any  amount  which  is  less 
than  50  cents  and  increasing  any 
amount  from  50  cents  through  99  cents 
to  the  next  higher  dollar. 

2.  Estimated  Bills.  At  its  option,  BPA 
may  elect  to  render  an  estimated  bill  for 
that  month  to  be  followed  at  a 
subsequent  billing  date  by  a  final  bill. 
Such  estimated  bill  shall  have  the 
validity  of  and  be  subject  to  the  same 
payment  provisions  as  a  final  bill 

3.  Due  Date.  Bills  shall  be  due  by 
close  of  business  on  the  20th  day  after 
the  date  of  the  bill  (due  date).  This 
requirement  holds  also  for  revised  bills 
(see  section  6  below).  Should  the  20th 
day  be  a  Saturday,  Sunday,  or  holiday 
(as  celebrated  by  the  purchaser),  the  due 
date  shall  be  the  next  following  business 
day. 

4.  Late  Payment.  Bills  not  paid  in  full 
on  or  before  close  of  business  on  the  due 
date  shall  be  subject  to  a  penalty  charge 
of  $25.  In  addition,  an  interest  charge  of 
one-twentieth  percent  (0.05  percent) 
shall  be  applied  each  day  to  the  sum  of 
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the  unpaid  amount  and  the  penalty 
charge.  This  interest  charge  shall  be 
assessed  on  a  daily  basis  until  such  time 
as  the  unpaid  amount  and  penalty 
charge  are  paid  in  full. 

Remittances  received  by  mail  will  be 
accepted  without  assessment  of  the 
charges  referred  to  in  the  preceding 
paragraph  provided  the  postmark 
indicates  the  payment  was  mailed  on  or 
before  the  due  date.  Whenever  a  power 
bill  or  a  portion  thereof  remains  unpaid 
subsequent  to  the  due  date  and  after 
giving  30  days’  advance  notice  in 
writing,  BPA  may  cancel  the  contract  for 
service  to  the  purchaser.  However,  such 
cancellation  shall  not  affect  the 
purchaser’s  liability  for  any  charges 
accrued  prior  thereto  under  such 
contract. 

5.  Disputed  Billings.  In  the  event  of  a 
disputed  billing,  full  payment  shall  be 
rendered  to  BPA  and  the  disputed 
amount  noted.  Disputed  amounts  are 
subject  to  the  late  payment  provisions 
specified  above.  BPA  shall  separately 
account  for  the  disputed  amount.  If  it  is 
determined  that  the  purchaser  is 
entitled  to  the  disputed  amount,  BPA 
shall  refund  the  disputed  amount  with 
interest,  as  determined  by  BPA’s  Office 
of  Financial  Management. 

BPA  retains  the  right  to  verify,  in  a 
manner  satisfactory  to  the 
Administrator,  all  data  submitted  to 
BPA  for  use  in  the  calculation  of  BPA’s 
rates  and  corresponding  rate 
adjustments.  BPA  also  retains  the  right 
to  deny  eligibility  for  any  BPA  rate  or 
corresponding  rate  adjustment  until  all 
submitted  data  have  been  accepted  by 
BPA  as  complete,  accurate,  and 
appropriate  for  the  rate  or  adjustment 
under  consideration. 

6.  Revised  Bills.  As  necessary,  BPA 
may  render  a  revised  bill. 

a.  If  the  amount  of  the  revised  bill  is 
less  than  or  equal  to  the  amount  of  the 
original  bill,  the  revised  bill  shall 
replace  all  previous  bills  issued  by  BPA 
that  pertain  to  the  specified  customer 
for  the  specified  billing  period  and  the 
revised  bill  shall  have  the  same  date  as 
the  replaced  bill. 

b.  If  a  revision  causes  an  additional 
amount  to  be  due  BPA  or  the  specified 
customer  beyond  the  amount  of  the 
original  bill,  a  revised  bill  will  be  issued 
for  the  difference  and  the  date  of  the 
revised  bill  shall  be  its  date  of  issue. 

Section  VII.  Variable  Industrial  Rate 
Parameters  and  Adjustments 

A.  Monthly  Average  Aluminum  Price 
Determination. 

1.  Calculation  of  the  Monthly  Billing 
Aluminum  Price.  The  monthly  billing 
aluminum  price  shall  be  determined  by 
BPA  for  each  billing  month.  For 


purposes  of  this  rate  schedule,  the 
monthly  billing  aluminum  price  shall  be 
based  on  the  average  price  of  aluminum 
in  U.S.  markets  during  the  third 
calendar  month  prior  to  the  billing 
month.  The  average  price  for  aluminum 
in  U.S.  markets  shall  be  defined  as  the 
average  U.S.  Transaction  Price  reported 
for  the  month  by  "Metals  Week,"  in 
cents  per  pound,  rounded  to  the  nearest 
tenth  of  a  cent. 

2.  Notification  of  the  Monthly  Average 
Aluminum  Price.  BPA  shall  provide,  45 
days  prior  to  the  billing  month,  written 
notification  to  purchasers  under  this 
rate  schedule  of  the  monthly  billing 
aluminum  price  to  be  used  for  billing 
purposes.  Upon  written  request 
supporting  documentation  shall  be 
provided. 

3.  Changes  in  Aluminum  Price 
Indicators.  In  the  event  that  BPA 
determines  that  factors  outside  its 
control  render  the  monthly  average  U.S. 
Transaction  Price  unusable  as  an 
approximation  of  U.S.  market  prices, 
BPA  may  develop  and  substitute 
another  indicator  for  prices  in  U.S. 
markets.  BPA  shall  notify  interested 
parties  of  its  intent  to  do  so  at  least  120 
days  prior  to  the  billing  month  in  which 
the  change  would  become  effective.  In 
this  notification,  BPA  shall  explain  the 
reason  for  the  substitution  and  specify 
the  replacement  indicator  it  intends  to 
use.  BPA  also  shall  describe  the 
methodology  to  determine  the  monthly 
billing  aluminum  price  to  be  used  for 
billing  purposes  under  this  rate 
schedule  and  shall  provide  the 
necessary  data  to  be  used  in  the 
calculation.  Interested  persons  will  have 
until  close  of  business  3  weeks  from  the 
date  of  the  notification  to  provide 
comments.  Consideration  of  comments 
and  more  current  information  may 
cause  the  final  methodology  and  the 
substitute  aluminum  price  index  to 
differ  from  those  proposed.  BPA  shall 
notify  all  affected  parties,  and  those 
parties  that  submitted  comments,  of  its 
final  determination  90  days  prior  to  the 
billing  month  the  new  indicator  shall  be 
effective. 

B.  Annual  Adjustments  to  the  Lower 
and  Upper  Pivot  Aluminum  Prices.  On 
July  1, 1991,  and  every  July  1,  thereafter, 
the  Lower  and  Upper  Pivot  Aluminum 
Prices,  as  stated  in  section  m.B  of  the 
rate  schedule,  shall  be  subject  to  change 
for  billing  purposes  as  herein  described. 
The  term  "annual  adjustment  date’’ 
shall  refer  to  July  1  of  each  year. 

1.  Implementation  Procedures. 
Beginning  in  1991  and  every  year 
thereafter,  prior  to  April  1  of  that  year, 
BPA  shall  provide  the  purchasers  under 
this  rate  schedule  preliminary  written 
estimates  of  proposed  adjustments  to 


the  Lower  and  Upper  Pivot  Aluminum 
Prices;  Bv  the  last  working  day  of  the 
month  of  April,  BPA  shall  notify 
interested  parties  in  writing  of  BPA’s 
revised  determinations  concerning 
changes  to  the  Lower  and  Upper  Pivot 
Aluminum  Prices.  BPA  shall  describe 
how  the  adjustments  were  determined 
and  provide  the  data  used  in  the 
calculations.  In  addition  to  written 
notification,  BPA  may,  but  is  not 
obligated  to,  hold  a  public  comment 
forum  to  clarify  its  determinations  and 
solicit  comments.  Interested  persons 
may  submit  comments  on  the 
determinations  to  BPA  and  other 
parties.  Comments  will  be  accepted 
until  close  of  business  on  the  last 
working  Friday  in  May.  Consideration 
of  comments  and  more  current 
information  may  result  in  the  final 
adjustment  differing  from  the  proposed 
adjustment.  By  June  30  of  each  year, 
BPA  shall  notify  all  VI  purchasers,  those 
parties  that  submitted  comments,  and 
parties  that  requested  notification,  of  the 
final  determination. 

2.  Annual  Adjustment  procedures,  a. 
Annual  Adjustment  of  the  Lower  Pivot 
Aluminum  Price.  Beginning  with  the 
July  1, 1991,  annual  adjustment  date,  for 
each  year  that  the  Variable  Industrial 
rate  is  in  effect,  the  Lower  Pivot 
Aluminum  Price  as  stated  in  section 
ni.B.l  of  the  rate  schedule  shall  be 
adjusted  on  the  July  1  annual 
adjustment  date.  The  Lower  Pivot 
Aluminum  Price  shall  be  revised  by 
multiplying  59  cents  per  pound  by  the 
Cost  Escalation  Index  described  in 
section  VH.B.3.b  of  these  GRSPs  and 
rounded  to  the  nearest  tenth  of  a  cent. 
The  revised  Lower  Pivot  Aluminum 
Price  shall  replace  the  Lower  Pivot 
Aluminum  Price  as  stated  in  section 
ffl.B.l  of  the  rate  schedule  and  shall  be 
used  to  determine  the  energy  rate  in  the 
subsequent  12  billing  months. 

b.  Annual  Adjustment  of  the  Upper 
Pivot  Aluminum  Price.  For  each  year 
that  the  Variable  Industrial  rate  is  in 
effect,  the  Upper  Pivot  Aluminum  Price 
as  stated  in  section  m.B.2  of  the  rate 
schedule  shall  be  adjusted  on  the  July 
1  annual  adjustment  date.  The  Upper 
Pivot  Aluminum  Price  will  be  adjusted 
such  that  the  Average  Historical 
Aluminum  Price  described  in  section 
VH.B.4  of  these  GRSPs  is  the  midpoint 
between  the  adjusted  Upper  Pivot 
Aluminum  Price  and  the  Average 
Historical  Lower  Pivot  Aluminum  Price 
described  in  section  VH.B.5  below, 
except  as  limited  to  the  greater  of  65 
cents  per  pound  or  the  adjusted  Lower 
Pivot  Point  for  the  year. 

The  Upper  Pivot  Aluminum  Price 
shall  equal  the  greater  of: 

(1)  (2)(AAP)-ALP: 
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where 

A  AP=the  Average  Historical  Aluminum  Price 
described  in  section  VI1.B.4  of  these 
GRSPs. 

ALP=the  Average  Historical  Lower  Pivot 
Aluminum  Price  described  in  section 
V11.B.5  of  these  GRSPs. 

(2)  65.0  cents  per  pound  escalated  to 
current  dollars  using  the  Cost  Escalator 
for  the  Upper  Pivot  Aluminum  Price 
described  in  section  VH.B.3.C  of  these 
GRSPs,  or 

(3)  The  adjusted  Lower  Pivot 
Aluminum  Price  for  the  year. 

The  revised  Upper  Pivot  Aluminum 
Price  shall  supersede  the  Upper  Pivot 
Aluminum  Price  as  stated  in  section 
ffl.B.2  of  the  rate  schedule  and  shall  be 
used  to  determine  the  energy  rate  in  the 
subsequent  12  months. 

3.  Cost  Escalators,  a.  The  cost  indices 
described  below  shall  be  used  in 
calculating  the  appropriate  cost 
escalators.  Each  index  shall  be  rounded 
to  the  nearest  one-tenth  of  a  percent,  or 
three  significant  places. 

(1)  Electricity  Cost  Index.  The  average 
VI  rate  in  mills  per  kilowatthour  based 
on  the  Plateau  Energy  Charge  and  the 
Discount  for  Quality  of  First  Quartile 
Service  in  effect  on  the  April  1 
preceding  the  annual  adjustment  date 
and  a  load  factor  of  98.5  percent; 
divided  by  22.8  mills  per  kilowatthour 
(the  average  VI-86  rate  assuming  the 
plateau  energy  charge  and  the  Discount 
for  Quality  of  First  Quartile  Service  in 
1986). 

(2)  Labor  Cost  Index.  The  annual 
average  hourly  earnings  for  the  U.S. 
primary  aluminum  industry  (SIC  3334) 
over  the  previous  complete  calendar 
year,  from  the  Employment  and 
Earnings,  published  by  the  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics  (BLS),  divided  by  $14.20  per 
hour  (the  value  of  SIC  3334  eamings 
reported  for  1985). 

(3)  Alumina  Cost  Index.  The  annual 
average  of  the  monthly  billing 
aluminum  prices  described  in  section 
VII.  A  of  the  GRSPs  for  the  previous  1- 
year  period  beginning  July  1  through 
June  30  divided  by  50.8  cents  per  pound 
(the  average  U.S.  Transaction  price  over 
the  period  April  1985  through  March 
1986). 

(4)  Other  Costs  Index.  The  annual 
average  GNP  Implicit  Price  Deflator  for 
the  previous  complete  calendar  year,  as 
published  by  the  U.S.  Department  of 
Commerce,  Bureau  of  Economic 
Analysis,  divided  by  1.126  (the  value  of 
the  GNP  Implicit  Price  Deflator  for  1985 
with  1982=1.000). 

In  the  event  the  indices  delineated 
above  are  discontinued  or  revised  in  a 
manner  that  BPA  determines  renders 
them  unusable  for  calculating  a 


consistent  cost  index,  BPA  will  adjust  or 
substitute  another  similar  price  index, 
following  advance  notification  and 
opportunity  for  public  comment  as 
described  in  section  VII.B.I  of  these 
GRSPs. 

b.  The  Cost  Escalator  for  the  Lower 
Pivot  Aluminum  Price  shall  be  a 
weighted  average  of  the  four  indices 
contained  in  section  VII.B.3.a  above. 

The  following  weights  shall  be  assigned 


each  index: 

Electricity  Cost  Index . 30 

Labor  Cost  Index  . 20 

Alumina  Cost  Index . 20 

Other  Costs  Index  . .  .30 


c.  The  CosLEscalator  for  the  Upper 
Pivot  Aluminum  Price  shall  be  a 
weighted  average  of  the  Electricity  Cost 
and  Other  Cost  Escalators  as  stated  in 
sections  VH.B.3.a.(l)  and  VII.B.3.a.(4) 
above.  The  following  weights  shall  be 
assigned  each  index: 


Electricity  Cost  Index . 25 

Other  Costs  Index . 75 


4.  Average  Historical  Aluminum 
Price.  Prior  to  the  July  1, 1991,  annual 
adjustment  date  and  every  annual 
adjustment  date  thereafter,  an  average 
historical  aluminum  price  shall  be 
calculated  for  the  period  the  VI  rate  has 
been  in  effect  beginning  August  1986. 
The  average  historical  aluminum  price 
shall  be  determined  following  the 
procedures  set  forth  below: 

a.  Each  monthly  billing  aluminum 
price  determined  pursuant  to  section 
VILA  of  these  GRSPs  for  the  period 
August  1, 1986,  through  June  30 
immediately  preceding  the  annual 
adjustment  date,  shall  be  escalated  to 
the  current  year  dollars  using  the  Price 
Deflator  procedures  described  in  section 
Vn.B.6  below. 

b.  The  sum  of  the  escalated  monthly 
billing  aluminum  prices  shall  be 
divided  by  the  number  of  months  in  the 
period  and  rounded  to  the  nearest  tenth 
of  a  cent  to  obtain  the  Average 
Historical  Aluminum  Price. 

5.  Average  Historical  Lower  Pivot 
Aluminum  Price.  Prior  to  the  July  1, 
1991,  annual  adjustment  date  and  every 
annual  adjustment  date  thereafter,  the 
average  of  the  Lower  Pivot  Aluminum 
Prices  for  the  period  the  VI  rate  has  been 
in  effect  beginning  August  1986,  shall 
be  calculated  following  the  procedures 
set  forth  below: 

a.  The  Lower  Pivot  Aluminum  Price 
in  each  month  for  the  period  August  1, 
1986,  through  June  30  of  the  calendar 
year  preceding  the  annual  adjustment 
date,  shall  be  escalated  to  the  current 
year’s  dollars  using  the  Price  Deflator 
procedures  described  in  section  VII. B. 6 
below. 


b.  The  sum  of  the  escalated  monthly 
Lower  Pivot  Aluminum  Prices  shall  be 
divided  by  the  number  of  months  in  the 
period,  and  rounded  to  the  nearest  tenth 
of  a  cent  to  obtain  an  Average  Historical 
Lower  Pivot  Aluminum  Price. 

6.  Price  Deflator  Procedures.  For 
purposes  of  converting  nominal  dollars 
to  real  dollars  in  the  calculation  of  the 
Average  Historical  Aluminum  Price  and 
the  Average  Historical  Lower  Pivot 
Aluminum  Price,  the  following  Price 
Deflator  procedures  shall  be  used: 

a.  Monthly  billing  aluminum  prices 
and  Lower  Pivot  Aluminum  Prices  for 
any  calendar  months  July  through 
December  shall  be  inflated  by 
multiplying  the  price  by  the  ratio  of  the 
GNP  Implicit  Price  Deflator  for  the 
calendar  year  prior  to  the  annual 
adjustment  date  divided  by  the  Implicit 
Price  Deflator  for  the  calendar  year  in 
which  the  price  occurred. 

b.  Monthly  billing  aluminum  prices 
and  Lower  Pivot  Aluminum  Prices  for 
any  calendar  months  January  through 
June  shall  be  inflated  by  multiplying  the 
price  by  the  ratio  of  the  Implicit  Price 
Deflator  for  the  calendar  year  prior  to 
the  annual  adjustment  date  divided  by 
the  Implicit  Price  Deflator  for  the 
calendar  year  prior  to  the  year  in  which 
the  price  occurred.  Each  price  shall  be 
rounded  to  the  nearest  tenth  of  a  cent. 

Issued  in  Portland,  Oregon,  on  January  5, 
1993. 

Randall  W.  Hardy. 

Administrator. 

[FR  Doc.  93-942  Filed  1-14-93;  8:45  am] 
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Availability  of  the  Final  Environmental 
Impact  Statement  on 
Decommissioning  of  Eight  Surplus 
Production  Reactors  at  the  Hanford 
Site,  Richland,  WA 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  availability  of  the  final 
environmental  impact  statement 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  the  availability 
of  the  Final  Environmental  Impact 
Statement  (FEIS)  on  “decommissioning 
of  Eight  Surplus  Production  Reactors  at 
the  Hanford  Site  Richland,  Washington’’ 
(DOE/EIS-0119F).  The  FEIS  consists  of 
the  draft  Environmental  Impact 
Statement  (DEIS)  and  an  Addendum. 
The  FEIS  provides  information  on  the 
potential  environmental  impacts  of 
decommissioning  the  eight  surplus 
plutonium  production  reactors  at  the 
Hanford  Site,  a  DOE  facility  located  near 
Richland,  Washington.  The  FEIS 
contains  public  and  agency  comments 
on  the  DEIS  and  the  DOE’s  responses  to 
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the  comments,  and  identifies  safe 
storage  followed  by  deferred  one-piece 
removal  as  DOE’S  preferred 
decommissioning  alternative. 

ADDRESSES:  Requests  for  copies  of  the 
FEIS  and  for  further  information  on  the 
FEIS  should  be  directed  to  Mr.  Michael 
Talbot,  Acting  Director,  Office  of 
Communications,  DOE  Richland  Field 
Office,  U.S.  Department  of  Energy, 
Richland,  Washington  99352. 

Telephone:  (509)  376-7501.  For  further 
information  on  the  National 
Environmental  Policy  Act  (NEPA) 
process  contact  Ms.  Carol  Bargstrom, 
Director,  Office  of  NEPA  Oversight,  EH- 
25,  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585. 

Telephone:  (202)  586-4600  or  (800) 
472-2756. 

SUPPLEMENTARY  INFORMATION:  DOE 
published  a  DEIS  in  March  1989  on 
decommissioning  the  eight  surplus 
plutonium  production  reactors  located 
at  the  Hanford  Site,  and  also  published 
a  notice  of  availability  of  the  DEIS  in  the 
Federal  Register  on  April  28, 1989  (54 
FR  18325).  During  a  90-day  comment 
period,  DOE  conducted  four  public 
hearings  and  received  written  comments 
on  the  DEIS.  Because  there  were  no 
additional  alternatives  identified  from 
the  public  and  agency  review  process, 
and  because  there  were  no  additional 
analyses  required,  DOE  determined  that 
an  Addendum  to  the  DEIS  could  be 
prepared.  Comment  letters,  public 
hearing  transcripts,  and  the  DOE 
responses  to  comments  are  printed  in 
the  Addendum.  The  DEIS  and  the 
Addendum  constitute  the  FEIS  under 
the  Council  on  Environmental  Quality 
(CEQ)  regulations  in  40  CFR  1503.4(c). 

Included  within  the  scope  of  the 
proposed  action  and  analyses  in  the  EIS 
are  the  reactors,  their  associated  fuel 
storage  basins,  and  the  buildings  that 
house  these  facilities.  Not  included 
within  the  scope  of  the  EIS  are  reactor 
ancillary  facilities  or  100  Area  cribs, 
burial  grounds,  and  settling  basins. 
These  facilities  are  being  evaluated 
within  the  scope  of  DOE’s 
responsibilities  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  and  the  Resource 
Conservation  and  Recovery  Act,  as 
delineated  in  the  Hanford  Tri-Party 
Agreement. 

The  Agreement  provides  that 
whenever  decommissioning  activities 
result  in  the  genera'Jon  of  hazardous 
wastes  or  releases  of  hazardous 
substances,  the  treatment,  storage,  or 
disposal  of  those  wastes  or  any 
remediation  of  a  release  of  hazardous 


substances  shall  be  subject  to  the  Tri- 
Party  Agreement. 

DOE's  proposed  action  is  to 
decommission  the  eight  surplus 
production  reactors  to  mitigate  releases 
of  radioactive  or  hazardous  materials  in 
a  manner  protective  of  the  public  health 
and  welfare  in  accordance  with 
applicable  standards.  Alternatives 
considered  in  the  EIS  include: 

1.  Immediate  one-piece  removal  (i.e., 
dismantlement  and  removal  of 
contaminated  equipment  and 
components  of  tne  fuel  storage  basin 
and  reactor  buildings  and  one-piece 
removal  of  the  reactor  block  assembly  to 
the  200  West  Area  at  Hanford  for 
disposal); 

2.  Safe  storage  followed  by  deferred 
one-piece  removal  (i.e.,  continuation  of 
current  maintenance,  monitoring,  and 
surveillance  activities  for  up  to  75  years 
followed  by  one-piece  removal); 

3.  Safe  storage  followed  by  deferred 
dismantlement  (i.e.,  safe-storage 
followed  by  piece-by-piece 
dismantlement  and  removal  of  the 
reactor-block  assembly  and  other 
contaminated  equipment  and 
components); 

4.  In  situ  decommissioning  (i.e.,  the 
sealing  and  stabilization  of  the  reactor 
facilities  at  their  present  location  under 
an  engineered  protective  earthen 
mound);  and 

5.  No  action  (i.e.,  continuation  of  the 
present  surveillance,  monitoring,  and 
maintenance  activities). 

Preferred  Alternative:  The 
environmental  impacts  of 
decommissioning  the  eight  surplus 
production  reactors  do  not  offer  a  strong 
basis  for  selection  among  the 
alternatives.  Based  on  its  review  of  the 
environmental  impacts,  total  project 
cost,  and  the  results  of  the  public 
hearing  process,  DOE  identifies  safe- 
storage,  followed  by  deferred  one-piece 
removal,  as  its  preferred  alternative. 

DOE  proposes  to  complete  this  action 
no  later  than  the  year  2019,  consistent 
with  related  activities  scheduled  under 
the  Hanford  Tri-Party  Agreement.  The 
shortened  safe-storage  period  would 
result  in  cost  and  environmental 
impacts  that  are  bounded  by  the 
immediate  and  the  deferred  one-piece 
removal  alternatives. 

Historic  Preservation :  DOE  nominated 
the  B  Reactor  for  inclusion  in  the 
National  Register  of  Historic  Places  in 
accordance  with  the  opinion  of  the 
Washington  State  Historic  Preservation 
Officer  and  the  provisions  of  36  CFR 
800,  "Protection  of  Historic  and  Cultural 
Properties."  On  April  3, 1992,  the 
National  Pari:  Service  entered  the  B 
Reactor  in  the  National  Register.  Actions 
to  preserve  this  historic  resource  may 


include  extensive  recordation  by 
photographs,  drawings,  models, 
exhibits,  and  written  histories,  and  may 
also  include  preservation  of  some 
portions  of  the  B  Reactor  for  display  on 
or  near  its  present  location  or  at  some 
other  selected  location. 

Availability  of  the  FEIS:  Copies  of  the 
FEIS  have  been  distributed  to  Federal, 
State,  and  local  officials  and  agencies;  to 
organizations  and  individuals  known  to 
be  interested  in  decommissioning  of  the 
Hanford  surplus  production  reactors; 
and  to  persons  and  agencies 
commenting  on  the  DEIS.  Additional 
copies  may  be  obtained  by  contacting 
Mr.  Talbot  at  the  above  address. 

Copies  of  the  FEIS  and  copies  of  the 
documents  referenced  in  the  FEIS,  as 
well  as  major  references  used  in 
preparing  the  DEIS,  are  available  for 
public  inspection  at  the  following 
locations: 

U.S.  Department  of  Energy  Public  Reading 
Room,  roam  157  Federal  Building,  P.O. 

Box  800,  Richland,  WA  99352,  (509)  376- 
8583. 

Portland  State  University  Library,  Portland, 
OR  97201,  (503)  725-3000. 

U.S.  Department  of  Energy  Freedom  of 
Information  Reading  Room,  Room  IE-190, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 

Pasco  Public  Library,  1320  West  Hopkins, 
Pasco,  WA  99301,  (509)  545-3451. 

Walla  Waila  Public  Library,  238  East  Alder, 
Walla  Walla,  WA  99362,  (509)  525-5353. 
Kennewick  Public  Library,  405  Smith 
Dayton,  Kennewick,  WA  99336, 1-800- 
572-6251  or  (509)  586-3156. 

Richland  Public  Library,  Swift  and 
Northgate,  Richland.  WA  99352,  (509)  943- 
9117. 

Yakima  Valley  Main  Public  Library,  102 
North  3rd.  Yakima,  W/f  98901,  (509)  452- 
8541. 

Public  Reference  Center.  Washington 
Department  of  Ecology,  5826  Pacific 
Avenue,  Lacey,  WA  98503,  (206)  459- 
6675. 

Crosby  Library,  Gonzaga  University,  East  509 
Boone,  Spokane,  WA  99258,  (509)  484- 
2831. 

Suzzallo  Library,  University  of  Washington, 
Seattle,  WA  98195,  (206)  543-9158. 

Issued  in  Washington,  DC,  on  October  28, 
1992, 

Leo  P.  Duffy, 

Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management 
[FR  Doc  93-645  Filed  1-14-93;  6:45  am) 
HLUNQ  CODE  *430-01 -U 
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Office  of  Environmental  Restoration 
and  Waste  Management 

Solicitation  of  Comments  From  the 
Public  on  the  Preliminary 
Environmental  Restoration  and  Waste 
Management  Five-Year  Plan,  Fiscal 
Years  (FY)  1994-1998 

AGENCY:  Office  of  Environmental 
Restoration  and  Waste  Management, 
Department  of  Energy  (DOE). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  preliminary  version  of 
the  Department  of  Energy's  fourth 
Environmental  Restoration  and  Waste 
Management  Five-Year  Plan  is 
scheduled  for  release  on  January  15, 

1993.  This  fourth  plan,  which  covers 
Fiscal  Years  (FY)  1994-1998,  reaffirms 
DOE’s  position  that  full  compliance 
with  applicable  environmental 
requirements  is  an  integral  part  of 
operating  DOE  facilities.  DOE's 
fundamental  goal  is  to  ensure  that  risks 
to  human  health  and  the  environment 
posed  by  the  Department’s  past,  present, 
and  future  operations  are  either 
eliminated  or  reduced  to  prescribed, 
safe  levels  by  the  year  2019. 

OATES:  The  comment  period  will  end  on 
March  30, 1993.  All  comments  received 
by  that  date  will  be  factored  into  the  FY 
1995  planning  process. 

ADDRESSES:  Persons  requiring  a  single 
copy  of  the  preliminary  plan  may 
submit  their  requests  in  writing  to: 
Richard  J.  Aiken,  Director,  Five-Year 
Plan,  Office  of  Environmental 
Restoration  and  Waste  Management, 
EM-14,  Department  of  Energy, 
Washington,  DC  20585.  A  copy  of  the 
plan  may  also  be  obtained  by  calling  the 
EM  Hotline  at  (301)  903-3555  and 
leaving  a  name  and  address  on  the 
automatic  recording  device.  Written 
comments  on  the  preliminary  Five-Year 
Plan  should  also  be  sent  to  Mr.  Aiken 
at  the  above  address.  Multiple  copies  of 
the  plan  can  be  purchased  from  tne 
Government  Printing  Office.  Please 
address  your  requests  to: 

Superintendent  of  Documents, 
Government  Printing  Office,  8610 
Cherry  Lane,  Laurel,  MD  20708.  The 
plan  will  also  be  available  in  the 
Department  of  Energy’s  Public  Reading 
Rooms,  locations  of  which  are: 

California 

US  DOE-San  Francisco,  1333  Broadway, 
Wells  Fargo  Building,  Oakland,  CA  94612, 
510/273-4428 
Colorado 

US  DOE-Grand  Junction  Area  Office,  2597  B- 
3/4,  P.O.  Box  2567,  Grand  Junction,  CO 
61503,  303/248-6015 


US  DOE-Rocky  Flats,  Front  Range 
Community  College,  3645  W.  112  Avenue, 
Westminster,  CO  80030,  303/469-4435 
New  Mexico 

US  DOE-Albuquerque,  National  Atomic 
Museum,  Building  20358  Wyoming  Blvd., 
P.O.  Box  5400,  Albuquerque,  NM  87165- 
5400,  505/845-4378 
Oklahoma 

US  DOE-NIPER  Library,  220  N.  Virginia 
Avenue,  P.O.  Box  2128,  Bartlesville,  OK 
74003,  918/337-4372 
Pennsylvania 

US  DOE-Philadelphia  Support  Office,  1421 
Cherry  Street,  10th  Floor,  Philadelphia,  PA 
19102, 212/597-7898 
District  of  Columbia 

US  DOE-Headquarters,  Room  IE-190, 1000 
Independence  Avenue,  SW.,  Washington. 

DC  20585,  202-586-6020 
Georgia 

US  DOE-Southeastem  Power  Adm.,  Samuel 
Elbert  Building,  Public  Square,  Elberton, 

GA  30535, 404/283-9911 
Idaho 

INEL  Technical  Library  Center,  1776  Science 
Center  Drive,  P.O.  Box  1625,  Idaho  Falls, 

ID  83415-1144,  208/526-1144 
Illinois 

US  DOE-Chicago,  9600  S.  Cass  Avenue, 
Argonne,  IL  60439,  312/972-2010 
Massachusetts 

US  DOE-Chicago,  Boston  Support  Office,  10 
Causeway  Street,  room  1197,  Boston,  MA 
02222-1035,  617/585-7703 
Nevada 

US  DOE-Nevada,  2753  S.  Highland  Drive, 

P.O.  Box  98518,  Las  Vegas,  NV  89193- 
8518,  702/295-1128 
Pennsylvania 

Cochran  Mill  Road,  Building  95,  P.O.  Box 
10940,  Pittsburgh,  PA  15236-0940, 412/ 
892-4751 
Tennessee 

US  DOE-Oak  Ridge,  200  Administration 
Road,  P.O.  Box  2001,  Oak  Ridge,  TN 
237831-8510, 615/576-1218 
Texas 

US  DOB-Amarlllo,  2201  S.  Washington 
Street,  P.O.  Box  30030,  Amarillo,  TX 
79120,  806/371-5400 
US  DOE-Dallas  Support  Office,  1440  W. 
Mockingbird  Lane,  Suite  305,  Dallas,  TX 
75247,  214/767-7040 

Washington 

US  DOE-Richland,  825  Jadwin  Avenue,  P.O. 
Box  1970  Al-65,  Richland,  WA  99352, 
509/376-8583 
West  Virginia 

US  DOE-Morgantown  Energy  Technology 
Center  Library,  3610  Collins  Ferry  Road, 
P.O.  Box  880,  Morgantown,  WV  26507  304 1 
291-4183. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  J.  Aiken  (202)  586-4373, 
fax  (202)  586-9172. 


SUPPLEMENTARY  INFORMATION:  The 
preliminary  Five-Year  Plan  describes 
DOE’s  plans  for  achieving  ma)or 
environmental  cleanup  and  compliance 
objectives  over  a  five-year  planning 
horizon.  It  includes  a  detailed 
description  of  major  program  elements 
(Corrective  Activities  and  Waste 
Management,  Environmental 
Restoration,  Facility  Transition, 
Technology  Development,  and 
Transportation  Management)  and 
provides  summaries  for  all  sites  and 
facilities  in  the  DOE  complex  with 
environmental  restoration  and  waste 
management  responsibilities. 

This  preliminary  Five-Year  Plan  is  the 
product  of  expanded  predecisional 
involvement  by  external  parties  and  the 
general  public.  The  plan  incorporates 
many  of  the  suggestions  and  comments 
received  from  the  public  regarding  the 
FY  1993-1997  Plan,  as  well  as 
comments  by  the  State  and  Tribal 
Government  Working  Group  and 
Stakeholders’  Forum  participants  in  the 
predecisional  version  of  this  plan.  As  a 
result,  this  Five-Year  Plan  is  more 
concise  and  is  focused  on  crosscutting 
objectives,  major  initiatives,  and 
progress  made  during  the  past  year.  As 
much  as  possible,  duplication  of 
previously  published  information  has 
been  avoided. 

The  preliminary  Five-Year  Plan  is  a 
document  of  approximately  549  pages. 
The  first  volume  is  approximately  300 
pages  and  contains  the  first  two  parts  of 
the  plan.  Part  I  includes  updated 
mission  statements,  and  also  presents 
and  discusses  major  objectives  of  the 
EM  program.  Part  2  is  organized  around 
the  major  EM  programs:  Corrective 
Activities  and  Waste  Management, 
Environmental  Restoration,  Facility 
Transition  and  Management, 

Technology  Development,  and 
Transportation  Management.  EM’s 
expanding  mission  is  reflected  in  the 
decision  to  include  a  separate 
discussion  of  EM  facility  transfer  and 
decontamination  and  decommissioning 
plans  in  this  section.  Both  parts  1  and 
2  are  structured  around  a  discussion  of 
accomplishments,  milestones,  issues, 
and  implementation  strategies.  Volume 
II  provides  a  comprehensive  overview  of 
EM  activities  at  each  site.  New  this  year 
is  a  strategic  outlook  section  that c 
presents  each  site’s  long-term  strategy 
for  achieving  major  assessment, 
cleanup,  compliance,  land-use,  and 
technology  development  goals.  The 
third  volume  of  the  plan,  to  be 
published  in  late  1992,  will  include 
detailed  discussion  of  comments 
received  during  this  public  comment 
period. 
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Issued  in  Washington,  DC,  on  January  15, 
1993. 

Leo  P.  Duffy, 

Assistant  Secretary  far  Environmental 
Restoration  and  Waste  Management. 

IFR  Doc.  93-1115  Filed  1-14-93;  8:45  am] 
BILLING  CODE  8450-01 -U 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-307-000,  et  «|.] 

Northeast  Utilities  Service  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER93-307-000] 

January  7, 1993. 

Take  notice  that  on  December  31, 
1992,  Northeast  Utilities  Service 
Company  (NUSCO),  on  behalf  of  The 
Connecticut  Light  and  Power  Company, 
Western  Massachusetts  Electric 
Company,  Holyoke  Water  Power 
Company,  and  Holyoke  Power  and 
Electric  Company,  tendered  for  filing  a 
Unit  Sales  Agreement  for  purchase  by 
New  England  Power  Company  (NEP). 

NUSCO  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission’s  Regulations. 

Comment  date:  January  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Massachusetts  Electric  Co. 

[Docket  No.  ER92-458-001] 

January  7, 1993. 

Take  notice  that  on  December  11, 
1992,  Western  Massachusetts  Electric 
Company  tendered  for  filing  its 
compliance  refund  report  pursuant  to 
the  Commission’s  order  issued  on 
November  12, 1992. 

Comment  date:  January  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Mississippi  Power  Co. 

[Docket  No.  ER93-277-000] 

January  7, 1993. 

Take  notice  that  on  December  14, 
1992,  Mississippi  Power  Company 
(Company)  tendered  for  filing 
Superseding  Service  Delivery  Point 
Contracts  under  the  Company’s  Electric 
Tariff,  First  Revised  Volume  No.  1. 

The  two  Service  Delivery  Point 
Contracts  replace  existing  agreement. 
The  revised  Contract  for  the  Ansley 
delivery  point  changes  the  delivery 
pressure  from  46,000  volts  to  115,000 
volts.  The  revised  contract  for  the  G.E. 


Plastics  delivery  point  changes  the 
delivery  point  from  Logtown  to  G.E. 
Plastics.  These  contract  revisions  are 
necessary  to  accommodate  changes  to 
the  facilities  and/or  needs  of  Coast’s 
customers. 

Copies  of  the  filing  were  served  upon 
Coast,  Southeast  Mississippi  Electric 
Power  Association,  and  the  Mississippi 
Public  Service  Commission. 

Comment  date:  January  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cogen  Energy  Technology  L.P. 

[Docket  No.  QF87-604-003] 

January  7, 1993. 

On  December  30, 1992,  Cogen  Energy 
Technology  L.P.  (Applicant),  filed  a 
petition  with  the  Federal  Energy 
Regulatory  Commission  for  a  temporary 
waiver  of  the  efficiency  standard  for  the 
year  1992  pursuant  to  §  291.205(c)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  62  MW  topping-cycle 
cogeneration  facility  which  is  located  in 
Castleton-on-Hudson,  New  York 
consists  of  a  combustion  turbine 
generator,  and  a  heat  recovery  boiler 
(HRB).  Steam  generated  in  HRB  will  be 
used  in  processes  at  the  Fort  Orange 
Paper  Company.  The  facility  uses 
natural  gas  as  its  primary  energy  source. 
Applicant  filed  notices  of  self 
certifications  in  Dockets  QF87-604-000, 
QF87-604-001,  and  QF87-604-002. 

Applicant  states  that  the  temporary 
waiver  is  requested  due  to  (1)  forced 
outage  of  the  facility  caused  by  the 
failed  steam  turbine  generator,  and  (2) 
the  limited  generation  of  power  without 
concurrent  use  of  thermal  output. 

Comment  date:  February  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Electric  and  Gas  Co. 

[Docket  No.  ER 9 3-3 2-000] 

January  7, 1993. 

Take  notice  that  on  December  22, 
1992,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
Initial  Rate  Schedule  to  provide 
transmission  service  to  American  Ref- 
Fuel  Company  of  Essex  County  (“REF- 
FUEL”)  for  delivery  of  the  power  output 
of  REF-FUEL’S  independent  power 
facility  located  in  Newark,  New  Jersey 
to  the  Jersey  Central  Power  &  Light 
Company  as  well  to  provide  for 
operation  and  maintenance  of  the 
interconnection  facility.  PSE&G 
submitted  the  first  Supplemental 
Agreement  and  additional  description 
and  explanatory  information  concerning 
the  interconnection  facilities  which  will 


be  used  to  provide  service  to  REF- 
FUEL. 

PSE&G  proposes  as  effective  date  of 
the  Initial  Rate  Schedule  as  of  January 
1, 1993,  therefore,  requests  waiver  of  the 
Commission ’8  notice  requirements. 

Copies  of  the  filing,  as  amended,  have 
been  served  on  REF-FUEL  and  the  New 
Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  January  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Green  Mountain  Power  Corp. 

[Docket  No.  ER92-803-000] 

January  7, 1993. 

Take  notice  that  on  December  22, 

1992,  Green  Mountain  Power 
Corporation  tendered  for  filing 
unexecuted  copies  of  an  Amendment  to 
the  Sales  Agreement  in  the  above- 
referenced  docket. 

Comment  date:  January  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Detroit  Edison  Co. 

[Docket  No.  ER93-91-001J 
January  7, 1993. 

Take  notice  that  on  December  24, 

1992,  Detroit  Edison  Company  tendered 
for  filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  January  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Maine  Power  Co. 

[Docket  No  ER91-620-002) 

January  7, 1993. 

Take  notice  that  on  December  22, 
1992,  Central  Maine  Power  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  January  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  Company  Services,  Inc. 
[Docket  No  ER91-150-009] 

January  7, 1993. 

Take  notice  that  on  November  25, 
1992,  Southern  Company  Services,  Inc. 
tendered  for  filing  its  compliance  refund 
report  in  the  above-referenced  docket. 

Comment  date:  January  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Co. 

[Docket  No  EL91-2-002] 

January  7, 1993. 

Take  notice  that  on  December  28, 
1992,  Northern  States  Power  Company 
tendered  for  filing  revised  tariff  pages 
incorporating  the  modification  to  its 
fuel  adjustment  clauses  authorized  in 
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the  Commission's  order  issued  February 
6. 1992. 

Comment  date:  January  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  this  notice. 

11.  Florida  Power  ft  Light  Co. 

[Docket  No  ER93-30S-000] 

January  7, 1993. 

Take  notice  that  on  December  31, 

1992,  Florida  Power  &  light  Company 
(FPL)  tendered  for  filing  Amendment 
Number  Five  to  Amended  Agreement  to 
Provide  Specified  Transmission  Service 
Between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
Cooperative,  Inc.  (Amendment  No.  5). 
FPL  requests  that  Amendment  No.  S  be 
made  effective  January  1, 1993. 

Comment  date:  January  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Black  Hills  Corp. 

[Docket  No  EC93— 7-000] 

January  7, 1993. 

Take  notice  that  on  January  4, 1993, 
Black  Hills  Corporation,  which  operates 
its  electric  utility  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  [BHPL),  pursuant  to  Section 
203(a)  of  the  Federal  Power  Act,  16 
U.S.C.  824b,  tendered  for  filing  an 
Application  for  an  order  authorizing 
BHPL  to  acquire  two  electric  generating 
units,  described  as  Osage  Unit  #3 
(located  in  Weston  County,  Wyoming) 
and  Kirk  Unit  #4  (located  in  Lawrence 
County,  South  Dakota),  from  Rushmore 
Electric  Power  Cooperative,  Inc.  (REPC), 
a  rural  electric  generation  and 
transmission  cooperative.  Osage  Unit  >4 
is  an  11.5  megawatt  (name  rating)  coal- 
fired  electric  generating  plant  in  Weston 
County,  Wyoming  and  nas  been  in 
service  since  1952.  Kirk  Unit  #4  is  an 
18.75  megawatt  (name  rating)  coal-fired 
electric  generating  plant  which  has  been 
in  operation  in  Lawrence  County,  South 
Dakota  since  1956.  Both  plants  include 
step-up  transformers  and  related 
transmission  equipment  interconnected 
to  BHPL's  integrated  transmission 
system.  BHPL  has  operated  the  two 
generating  plants  since  their 
construction  tinder  a  lease  arrangement 
with  REPC  BHPL  proposes  to  pay  REPC 
cash  equal  to  REPCs  actual  original 
cost,  depreciated  as  carried  on  the  books 
of  account  of  REPC 
BHPL  generates,  transmits,  distributes 
and  sells  electricity  to  approximately 
51,680  retail  customers  and  one 
wholesale  customer  in  portions  of 
eleven  counties  in  western  South 
Dakota,  eastern  Wyoming  and 
southeastern  Montana.  BHPL's  retail 
operations  are  subject  to  regulation  by 


the  state  commissions  of  South  Dakota, 
Wyoming  and  Montana.  Subject  to  the 
Jurisdiction  of  the  Federal  Energy 
Regulatory  Commission,  BHPL  provides 
partial  requirements  wholesale  to 
Gillette,  Wyoming  and  transmission 
service  to  rural  electric  cooperatives  and 
purchases  electricity  from  neighboring 
utilities. 

REPC  is  a  rural  electric  transmission 
and  generation  cooperative  which 
purchases  electricity  and  resells 
electricity  to  its  rural  electric 
distribution  members  located  in  western 
South  Dakota. 

BHPL  believes  that  the  acquisition  of 
Osage  Unit  #3  and  Kirk  Unit  #4  will  be 
in  the  best  interests  of  the  public  and  its 
customers  and  shareholders  and  the 
members  of  REPC  in  that  BHPL  has 
utilized  substantially  all  of  the  energy 
produced  from  the  two  generating 
plants  and  will  continue  to  rely  upon 
the  two  plants  for  ah  indefinite  period 
of  time,  while  REPC  has  never  relied 
upon  the  energy  produced  from  the 
plants  and  does  not  intend  to  rely 
thereon  in  the  future. 

BHPL  has  requested  that  further 
notice  be  waived  and  the  application  be 
expedited. 

Comment  date:  January  27, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  KFM  Peppered,  Inc. 

[Docket  No  EG93-1 0-000) 

January  8, 1993. 

Take  notice  that  on  December  31, 
1992,  KFM  Peppereli,  Inc.  filed  an 
application  for  determination  of  Exempt 
Wholesale  Generator  status.  KFM 
Peppered,  Inc.  states  that  it  operates  the 
Peppered  Power  FadUty,  an  eligible 
facility  under  the  National  Energy 
PoUcy  Act  of  1992. 

Comment  date:  January  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Peppered  Power  Associates  Limited 
Partnendiip 

(Docket  No  EG9 3-1 1-000] 

January  8, 1993. 

Take  notice  that  on  December  31, 
1992,  Peppered  Power  Associates 
Limited  Partnership  (PPALP)  filed  cm 
application  for  determination  of  Exempt 
Wholesale  Generator  status.  PPALP 
states  that  it  is  a  Massachusetts  limited 
partnership  whose  principal  asset  is  the 
Peppered  Power  Facility,  a  topping 
cycle  cogeneration  facility  located  in 
Peppered,  Massachusetts. 

Comment  date:  January  29, 1993,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  A11  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-1010  Filed  1-14-93;  8:45  am] 
BUUMQ  CODE  *717-01 -M 

[Docket  Not.  CP93-139-000,  et  at] 

Tennessee  Gas  Pipeline  Co.,  et  eL; 
National  Gee  Certificate  Filings 

Take  notice  that  the  fodowing  filings 
have  been  made  with  the  Commission; 

1.  Tennessee  Gas  Pipeline  Co.  « 

[Docket  No.  CP93-1 39-000] 

January  7, 1993 

Take  notice  that  on  December  31. 
1992,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP93- 
139-000,  an  appUcation  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
natural  gas  transportation  service 
provided  to  Soutnem  National  Gas 
Company  (Southern)  under  Tennessee’s 
Rate  Schedule  T-173,  all  as  more  fully 
set  forth  in  the  appUcation  which  is  on 
file  with  the  Commission  and  open  to 
-public  inspection. 

Tennessee  states  that  by  order  issued 
February  20, 1985,  in  Docket  No.  CP84- 
133-000,  Tennessee  and  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
were  authorized  to  transport  on  a  firm 
basis  up  to  12,000  Mcf  per  day  each  for 
Southern  through  the  Jointly  owned 
South  Pass  77  facilities  from  offshore 
Louisiana  to  Plaquemines  Parish, 
Louisiana.  Tennessee  further  states  that 
by  order  issued  November  10, 1992,  in 
Docket  No.  CP92-56 2-000,  Tennessee 
was  authorized  to  partially  abandon 
Rate  Schedule  T-173  by  reducing 
Southern's  maximum  daily  entitlement 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Notices 


4695 


under  the  Rate  Schedule  from  12,300  dt 
per  day  to  3,000  dt  per  day.1 

Tennessee  indicates  that  Southern  no 
longer  uses  or  needs  the  remaining 
3,000  dt  of  transportation  service 
currently  available  under  Rate  Schedule 
T-173.  As  a  result,  Tennessee  states  that 
Southern  has  requested  a  full 
abandonment  of  Rate  Schedule  T-173. 

Tennessee  requests  that  the 
abandonment  of  service  to  Southern  be 
effective  December  31, 1992,  so  that 
Southern’s  demand  charge  from 
Tennessee  can  be  eliminated  as  of  that 
date  in  accord  with  the  parties’  intent. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  January  28, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Frontier  Gas  Storage  Co. 

[Docket  No.  CP85-221-0101 
January  7, 1993. 

Take  notice  that  on  December  21, 

1992,  Frontier  Gas  Storage  Company 
(Frontier),  do  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004,  in  compliance 
with  the  provisions  of  the  Commission’s 
February  13, 1985  Order  in  Docket  No. 
CP82-487-000  et  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  1  Bcf  of  Frontier’s 
gas  storage  inventory  on  an  “as 
metered’’  basis  to  Western  Gas 
Resources,  Inc.  (Western).  The  Service 
Agreement,  dated  December  18, 1992, 
contemplates  the  possible  sale  to 
commence  January  4, 1993. 

Under  suDpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission’s 
February  13, 1985  Order,  Frontier  is 
“authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
1  service  agreement  fourteen  days  after 
the  filing  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter.” 

Comment  date:  January  17, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  High  Island  Offshore  System 

[Docket  No.  CP9 3-1 35-000] 

January  8, 1993. 

Take  notice  that  on  December  24, 
1992,  High  Island  Offshore  System 
(HIOS),  500  Renaissance  Center,  Detroit, 


1  Tennessee  currently  measures  gas  In  deka therms 
rather  than  Met. 


Michigan  48243,  filed  an  application 
pursuant  to  section  (7)(b)  of  the  Natural 
Gas  Act,  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  United  Gas  Pipe  Line 
Company  (United). 

In  its  application,  HIOS  proposes  to 
terminate  its  firm  transportation  service 
which  HIOS  is  rendering  in  accordance 
with  HIOS’  Rate  Schedules  T-5  and  T- 
6,  as  well  as  associated  Interruptible 
Overrun  Transportation  Service 
rendered  in  accordance  with  HIOS  Rate 
Schedule  I.  HIOS  proposes  to  terminate 
these  services  at  the  end  of  the  primary 
term  of  Rate  Schedules  T-5  and  T-6 
effective  March  31, 1993  and  August  19, 
1994,  respectively,  in  accordance  with 
the  terms  of  such  rate  schedules  and  in 
accordance  with  timely  notice  given  by 
United  to  HIOS. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  United  remaining 
subject  to  and  liable  for  any  transition 
costs,  exit  fees,  or  other  similar  charges 
that  are  imposed  as  a  result  of  HIOS’ 
restructuring  pursuant  to  Order  Nos. 

636,  et  seq. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  High  Island  Offshore  System 

[Docket  No.  CP93-142-000] 

January  8, 1993. 

Take  notice  that  on  January  4, 1993, 
High  Island  Offshore  System  (HIOS), 

500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  an  application 
pursuant  to  section  (7)(b)  of  the  Natural 
Gas  Act,  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  Natural  Gas  Pipeline 
Company  of  America  (Natural). 

In  its  application,  HIOS  proposes  to 
terminate  the  firm  transportation  service 
which  HIOS  is  rendering  in  accordance 
with  HIOS’  Rate  Schedule  T-2,  as  well 
as  associated  Interruptible  Overrun 
Transportation  Service  volumes 
rendered  in  accordance  with  HIOS’  Rate 
Schedule  I.  HIOS  proposes  to  terminate 
these  services  at  the  end  of  the  primary 
term  of  Rate  Schedule  T-2,  effective 
April  17, 1993,  in  accordance  with  the 
terms  of  such  rate  schedule  and  in 
accordance  with  timely  notice  given  by 
Natural  to  HIOS, 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  Natural  remaining 
subject  to  and  liable  for  any  transition 
costs,  exit  fees,  or  other  similar  charges 


that  are  imposed  as  a  result  of  HIOS’ 
restructuring  pursuant  to  Order  Nos. 

636,  et  seq. 

Comment  date:  January  29, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  High  Island  Offshore  System 

[Docket  No.  CP93-132-000] 

January  8, 1993. 

Take  notice  that  on  December  23, 

1992,  High  Island  Offshore  System 
(HIOS),  500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  an  application 
pursuant  to  section  (7)(b)  of  the  Natural 
Gas  Act,  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  El  Paso  Natural  Company 
(El  Paso). 

In  its  application,  HIOS  proposes  to 
terminate  its  firm  transportation  service 
which  HIOS  is  rendering  in  accordance 
with  HIOS’  Rate  Schedule  T-13,  as  well 
as  associated  Interruptible  Overrun 
Transportation  Service  rendered  in 
accordance  with  HIOS’  Rate  Schedule  I. 
HIOS  proposes  to  terminate  these 
services  at  the  end  of  the  primary  term 
of  Rate  Schedule  T-13,  effective 
November  28, 1993,  in  accordance  with 
the  terms  of  such  rate  schedule  and  in 
accordance  with  timely  notice  given  by 
El  Paso  to  HIOS. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  El  Paso  remaining 
subject  to  and  liable  for  any  transition 
costs,  exit  fees,  or  other  similar  charges 
that  are  imposed  as  a  result  of  HIOS’ 
restructuring  pursuant  to  Order  Nos. 

636,  et  seq. 

Comment  date:  January  29, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Northern  Gas  Co. 

[Docket  No.  CP9 3-1 26-000] 

January  8, 1993. 

Take  notice  that  on  December  21, 
1992,  Northern  Gas  Company 
(Northern),  P.O.  Box  281304,  Lakewood, 
Colorado  80228-8304,  filed  a  petition 
for  a  declaratory  order  in  Docket  No. 

CP9 3-126-000,  requesting  that  the 
Commission  declare  that  certain 
facilities  to  be  acquired  from  Williston 
Basin  Interstate  Pipeline  Company 
(Williston  Basin)  will  not  alter 
Northern’s  status  as  a  Hinshaw  pipeline 
exempt  from  the  Commission’s 
jurisdiction  under  section  1(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

The  facilities  are  approximately  30 
miles  of  6-inch  transmission  pipeline 
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located  in  Natrona  and  Converse 
Counties,  Wyoming.  The  pipeline  will 
extend  from  Northern’s  existing  system 
30  miles  to  the  east.  The  pipeline 
acquired  is  an  isolated  part  of  the 
Williston  Basin  system. 

Comment  date:  January  29, 1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  High  Island  Offshore  System 
[Docket  No.  CP93-1 33-0001 
January  6, 1993. 

Take  notice  that  on  December  23. 

1992,  High  Island  Offshore  System 
(HIOS),  500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  an  application 
pursuant  to  Section  (7)(b)  of  the  Natural 
Gas  Act,  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  Columbia  Gas 
Transmission  Corporation  (Columbia). 

In  its  application,  HIOS  proposes  to 
terminate  its  firm  transportation  service 
with  HIOS  is  rendering  in  accordance 
with  HIOS’  Rate  Schedule  T-7,  as  well 
as  associated  Interruptible  Overrun 
Transportation  Service  rendered  in 
accordance  with  HIOS’  Rate  Schedule  I. 
HIOS  proposes  to  terminate  these 
services  at  the  end  of  the  primary  term 
of  Rate  Schedule  T-7.  effective  June  29, 

1993,  in  accordance  with  the  terms  of 
such  rate  schedule  and  in  accordance 
with  timely  notice  given  by  Columbia  to 
HIOS. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  Columbia 
remaining  subject  to  and  liable  for  any 
transition  costs,  exit  fees,  or  other 
similar  charges  that  are  imposed  as  a 
result  of  HIOS'  restructuring  pursuant  to 
Order  Nos.  636,  et  seq. 

Comment  date:  January  29, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

8.  Wind  River  Gathering  Co. 

[Docket  No.  CP93-130-000] 

January  8. 1993. 

Take  notice  that  on  December  23. 
1992,  Wind  River  Gathering  Company 
(Wind  River).  12055  West  2nd  Place, 
Lakewood.  Colorado  80228-6304,  filed 
a  petition  for  a  declaratory  order  in 
Docket  No.  CP93-130-000,  requesting 
that  the  Commission  declare  that  certain 
facilities  to  be  acquired  from  Williston 
Basin  Interstate  Pipeline  Company  are 
production  and  gathering  facilities 
exempt  from  the  Commission's 
Regulations  pursuant  to  section  1(b)  of 
the  Natural  Gas  Act  (NGA),  all  as  more 
fully  set  forth  In  the  petition  to  amend 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

The  facilities  are  pipeline  facilities 
connecting  the  East  Riverton  Field, 
Riverton  Dome  Field,  Fuller  Reservoir 
Field,  Poison  Creek  Field,  Pavilion 
Field,  Muddy  Ridge  Field.  Howard 
Ranch  Field.  Bonneville  Unit,  Boyson 
Field,  and  Carter  Draw  Field  in  Fremont 
County,  Wyoming.  The  facilities  consist 
of  175  miles  of  two-inch  through 
twelve-inch  pipelines,  filed  separation 
and  dehydration  facilities,  and  a  3,030 
rated  up  compressor  station  and 
dehydration  plant  in  the  Pavilion  field. 

Comment  date:  January  29, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  High  Island  OfEshore  System 

(Docket  No.  CP93-143-000] 

January  8, 1993. 

Take  notice  that  on  January  4, 1993. 
High  Island  Offshore  System  (HIOS), 

500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  an  application 
pursuant  to  section  (7)(b)  of  the  Natural 
Gas  Act.  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  CNG  Transmission 
Corporation  (CNG). 

In  its  application,  HIOS  proposes  to 
terminate  the  firm  transportation  service 
with  HIOS  is  rendering  in  accordance 
with  HIOS’  Rate  Schedule  T-8,  as  well 
as  associated  Interruptible  Overrun 
Transportation  Service  rendered  in 
accordance  with  HIOS*  Rate  Schedule  L 
HIOS  proposes  to  terminate  these 
services  at  the  end  of  the  primary  term 
of  Rate  Schedule  T-8,  effective  August 
10, 1993,  in  accordance  with  the  terms 
of  such  rate  schedule  and  in  accordance 
with  timely  notice  given  by  CNG  to 
HIOS. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  CNG  remaining 
subject  to  and  liable  for  any  transition 
costs,  exit  fees,  or  other  similar  charges 
that  are  imposed  as  a  result  of  HIOS* 
restructuring  pursuant  to  Order  Nos. 
636,  et  seq. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  wifi  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  tire 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wifi  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-1012  Filed  1-14-93;  8:45  ami 
BIUJNa  CODE  S717HJ1 -a 

{Docket  Nos.  CP93-62-000  and  CP93-92- 
000] 

Indicated  Shippers  v.  Arkia  Energy 
Resources,  a  Division  of  Arkia,  Inc. 
and  Arida  Energy  Resources,  a 
Division  of  Arida,  Inc.;  Notice  of 
Technical  Conference 

January  7, 1993. 

A  technical  conference  will  be  held  to 
discuss  issues  raised  in  the  above- 
captioned  proceedings  on  Thursday, 
January  28, 1993,  at  10  a.m.,  in  room 
6200  at  the  office  of  the  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street,  NE.,  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend.  However, 
attendance  does  not  confer  party  status. 

For  additional  information,  contact 
Timothy  W.  Gordon  at  (202)  208-2059. 
Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  93-1011  Filed  1-14-93;  8:45  am) 

BiUJNO  COOt  *717-01-*! 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[ER-FRL-4554-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities,  General  Information  (202) 

280-5078  OR  (202)  260-5075. 

Availability  of  Environmental  Impact 

Statements  Filed  January  4, 1993 

Through  January  8, 1993  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  930000,  DRAFT  EIS,  AFS,  MN. 
Superior  National  Forest  Land  and 
Resource  Management  Plan.  Adoption 
of  Boundary  Waters  Canoe  Area 
(BWCA)  Wilderness  Management 
Plan,  Implementation,  Cook,  Lake  and 
St.  Louis  Counties,  MN,  Due:  March  1, 
1993,  Contact  James  H.  Rogers  (218) 
720-5492. 

EIS  No.  930001,  DRAFT  EIS,  COE,  LA. 
MS,  LA,  West  Pearl  River  Navigation 
Project,  Operation  and  Maintenance. 
Portions  of  West  Pearl  River  to  the 
vicinity  of  Bogalusa,  Implementation. 
Washington  and  St.  Tammany 
Parishes,  LA  and  Pearl  River  County, 
MS,  Due:  February  15, 1993,  Contact: 
Marvin  Cannon  (601)  631-5437. 

EIS  No.  930002,  FINAL  SUPPLEMENT. 
COE,  LA,  MS,  LA,  North  Jefferson 
County  Wastewater  Treatment 
Facilities,  Updated  Information, 
Construction  Grant,  Jefferson  County, 
KY,  Due:  February  18, 1993,  Contact: 
Heinz  J.  Mueller  (404)  347-3776. 

EIS  No.  930003,  FINAL  EIS.  COE,  CA. 
San  Rafael  Canal  Flood  Control/Marin 
County  Shoreline  Study, 
Implementation,  City  of  San  Rafael, 
Marin  County,  CA,  Due:  February  15, 
1993,  Contact:  Scott  Miner  (415)  744- 
3039. 

EIS  No.  930004,  FINAL  EIS.  DOE.  WA. 
Hanford  Site  Eight  Surplus  Plutonium 
Production  Reactors 
Decommissioning,  Implementation, 
Richland,  WA,  Due:  February  15, 
1993,  Contact:  Carol  Borgstrom  (202) 
586—4600. 

EIS  No.  930005,  FINAL  EIS,  SCS,  NV. 
Moapa  Valley  Unit,  Irrigation 
Systems,  Irrigation  Water 
Management  Delivery  System 
Improvements,  Colorado  River 
Salinity  Control  Program,  Funding 
and  Possible  Section  404  Permit, 
Clark  and  Lincoln  Counties,  NV,  Due: 
February  15, 1993,  Contact:  William 
D.  Goddard  (702)  784-5863. 

EIS  No.  930006,  DRAFT  EIS,  USN,  CA, 
San  Diego  Bay  Programmatic  Project, 
Implementation,  Disposal  of  Dredged 
Material,  San  Diego  County,  CA,  Due: 
March  1, 1993,  Contact:  Lowell 
Martin  (619)  532-2991. 


EIS  No.  930007,  DRAFT  SUPPLEMENT, 
IBR,  NM,  Rio  Grande-Velarde  to 
Caballo  Dam,  Operation  and 
Maintenance,  Updated  Information  on 
River  Maintenance  Program,  Rio 
Grande  and  Middle  Rio  Grande 
Project,  Elephant  Butts  Reservoir, 

MN,  Due:  March  15, 1993,  Contact: 
Marc  Rucker  (505)  766-1753. 

Amended  Notices 

EIS  No.  920447,  DRAFT  EIS,  DOE,  AK. 
Healy  50  Megawatt-Electric  Coal  Fired 
Power  Plant  Construction  and 
Operation,  Clean  Coal  Technologies 
Demonstration,  Funding,  NPDES  and 
Section  404  Permits,  Borough  of 
Denali,  AK,  Due:  January  20, 1993, 
Contact:  Dr.  Earl  W.  Evans  (412)  892- 
5709.  Published  FR— 11-20-92— 
Review  period  extended. 

EIS  No.  920486,  FINAL  SUPPLEMENT, 
UMC.  NC,  Cherry  1  Military 
Operating  Areas  (MO A),  Craven, 
Beaufort,  Hyde,  Pamlico  and 
Washington  Counties  and  Core  MOA, 
North  Carolina  Outer  Banks/Cape 
Lookout  National  Seashore 
Establishments,  Additional  Mitigation 
Alternatives  and  Regional  Cumulative 
Effects  Analysis,  NC,  Due:  January  18, 
1993,  Contact:  Col.  A.  M.  Lloyd  (919) 
466-2343.  Published  FR— 12-18-92— 
Due  Date  Correction 

EIS  No.  920488,  DRAFT  EIS,  AFS,  ID. 
Trail  Creek  II  Timber  Sale, 
Implementation,  Timber  Harvest, 

Road  Construction  and 
Reconstruction,  Trail,  Ninemiie  and 
Packsaddle  Creeks.  Boise  National 
Forest,  Lowman  Ranger  District, 
Valley  County.  ED,  Due:  February  16, 
1993,  Contact:  Dautis  Pearson  (208) 
259-3361.  Published  FR— 12-18-92— 
Review  period  extended. 

EIS  No.  920494,  FINAL  EIS,  NOA. 
Atlantic  Ocean  Sharks  Fishery 
Management  Plan  (FMP), 
Implementation,  Possible  NPDES, 

COE  and  Coast  Guard  Permits, 
Exclusive  Economic  Zone  (EEZ)  the 
Gulf  of  Mexico,  Atlantic  Ocean  and 
the  Caribbean  Sea,  Due:  January  18, 
1993,  Contact:  Richard  H.  Schaefer 
(301)  713-2334.  Published  FR— 12- 
18-92 — Due  Date  Correction 

Dated:  January  12, 1993. 

Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

(FR  Doc.  93-1081  Filed  1-14-93;  8:45  ami 
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[ER-FRL-45S4-8] 

Environmental  Impact  Statements  end 
Regulations;  Availability  of  EPA 
Comments 

I  • 

Availability  of  EPA  comments 
prepared  December  28, 1992  Through 
January  4, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1992  (54  FR  12499). 

Draft  EISs 

EBP  No.  D-BLM-  L651 43-OR 

Rating  E02,  Klamath  Falls  Resource 
Management  Plan,  Implementation, 
Lakeview  District,  Klamath  County,  OR. 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  project.  EPA*s  objections  were 
based  on  the  lack  of  adequate  safeguards 
to  protect  currently  degraded 
watersheds;  adequate  riparian  zone 
protection  for  first  and  second  order 
streams  which  may  cause  violations  of 
water  quality  standards  and  impacts  to 
beneficial  uses;  direct  health  and  safety 
effects  of  prescribed  burning  and 
firewood  programs,  and  potential  effects 
to  non-attainment  areas  for  particulates 
and  Class  I  wilderness  areas;  potential 
for  impacts  to  threatened  species  listed 
under  the  Endangered  Species  Act, 
including  the  northern  spotted  owl;  and 
lack  of  direction  regarding  future 
environmental  analysis  for  site-specific 
project  proposals. 

EBP  No.  D-BLM-L65 1 77-OR 

Rating  EC2,  Medford  District  Resource 
Management  Plan,  Implementation, 
Medford  District,  Douglas,  Jackson,  Coos 
and  Curry,  OR. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
proposed  project.  EPA’s  concerns  were 
based  on  the  lack  of  adequate  safeguards 
to  protect  currently  degraded 
watersheds;  adequate  riparian  zone 
protection  for  first  and  second  order 
streams  which  may  cause  violations  of 
water  quality  standards  and  impacts  to 
beneficial  uses;  direct  health  and  safety 
effects  of  prescribed  burning  and 
firewood  programs,  and  potential  effects 
to  non-attainment  areas  for  particulates 
and  Class  1  wilderness  areas;  potential 
for  impacts  to  threatened  species  listed 
under  the  Endangered  Species  Act 
including  the  northern  spotted  owl;  and 
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lack  of  direction  regarding  future 
environmental  analysis  for  site-specific 
project  proposals. 

ERP  No.  D-BLM-LBS 1 79-OR 

Rating  E02,  Salem  District  Resource 
Management  Plan,  Implementation, 
Several  Counties,  OR 

-Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  project.  EPA’s  objections  were 
based  on  die  lack  of  adequate  safeguards 
to  protect  currently  degraded 
watersheds;  adequate  riparian  zone 
protection  for  first  and  second  order 
streams  which  may  cause  violations  of 
water  quality  standards  and  impacts  to 
beneficial  uses;  direct  health  and  safety 
effects  of  prescribed  burning  and 
firewood  programs,  and  potential  effects 
to  non-attainment  areas  for  particulates 
and  Class  I  wilderness  areas;  potential 
for  impacts  to  threatened  species  listed 
under  the  Endangered  Species  Act, 
including  the  northern  spotted  owl;  and 
lack  of  direction  regarding  future 
environmental  analysis  for  site-specific 
project  proposals. 

EBP  No.  D-COE-E30035-NC 

Rating  EC2,  Carolina  Beach  and 
Vicinity/ Area  South  Project,  Beach 
Erosion  Control  and  Hurricane  Wave 
Protection,  Implementation,  New 
Hanover  County,  NC. 

Summary:  EPA  had  environmental 
concerns  about  assumptions  used  to 
characterize  long-term  consequences  of 
the  proposal  ana  requested  additional 
information. 

ERP  No.  D-COE-K361 07-CA 

Rating  3,  Bolsa  Chica  Project, 
Construction/Road  Construction, 
Restoration  and  Flood  Control 
Improvement,  Section  10/404  Permits 
and  Land  Use  Plan,  City  of  Huntington 
Beach,  Orange  County,  CA. 

Summary:  EPA  rated  the  proposal 
inadequate  because  it  lacked  sufficient 
information  to  assess  mitigation  for 
wetland  impacts,  impacts  to  threatened 
and  endangered  species,  or  potential 
violations  of  federal  air  quality 
standards.  EPA  recommended  that  the 
Army  Corps  of  Engineers  prepare  a 
revised  DEIS  to  address  these  issues. 
EPA  advised  that  a  failure  to  resolve  the 
issues  prior  to  releasing  the  final  EIS 
could  result  in  referral  of  the  project  to 
the  Council  on  Environmental  Quality. 

ERP  No.  D-FHW-L5 0005-AK 

Rating  EC2,  Kenai  River  Bridge 
Crossing  Project,  Construction  from 
Sterling  Highway  to  Funny  River  Road, 
Funding,  COE  Section  10  and  404 
Permits,  US  CGD  Permit  and  EPA 
NPDES  Permit,  Kenai  Peninsula,  AK. 


Summary:  EPA  expressed 
environmental  concerns  based  on  the 
potential  for  adverse  water  quality 
impacts,  wetland  impacts  and  fisheries 
and  wildlife  impacts.  EPA  requested 
additional  information  on  these  issues. 

ERP  No.  D-UAF-E 11021  -NC 

Rating  EC2,  Pope  Air  Force  Base 
(AFB)  Beddown  of  a  Composite  Wing 
under  the  Air  Combat  Command  (ACC), 
Implementation,  NC. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  noise  impacts.  Additional 
information  is  requested  in  the  final 
document. 

ERP  No  DS-AFS-E65029-NC 

Rating  EC2, 1986 — 2000  Nantahala 
and  Pisgah  National  Forests,  Additional 
Information  Land  and  Resource 
Management  Plan,  Amendment  5, 
Several  Counties,  NC. 

Summary:  EPA  found  that  certain 
forestry  activities  may  harm  water 
quality  especially  in  environmentally 
sensitive  areas  of  the  forests.  Additional 
information  on  erosion  control  measures 
was  requested. 

ERP  No.  DS-COE-L91 003-00 

Rating  EC2, 1992  Columbia/Snake 
Rivers  Salmon  Flow  Measures,  Updated 
Information  concerning  Water 
Management  Activities, 

Implementation,  WA,  ID  and  OR. 

Summary:  EPA  had  concerns  about 
water  quality  impacts  resulting  from 
increases  in  dissolved  gas  levels, 
turbidity,  and  resuspension  of 
sediments,  and  potential  reductions  of 
wetland,  riparian,  and  shallow  water 
habitat. 

Additional  information  is  needed  to 
fully  assess  the  impacts  and  to  evaluate 
the  overall  net  (beneficial  vs.  adverse) 
effect  of  the  flow  measures  on  salmon 
survival. 

Dated:  January  12, 1993. 

Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

|FR  Doc.  93-1085  Filed  1-14-93;  8.45  am] 
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[FRL-4552-9] 

Effluent  Guidelines  Task  Force  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Effluent  Guidelines  Task 
Force,  an  EPA  advisory  committee,  will 
hold  a  meeting  to  discuss  improvements 
to  the  Agency’s  Effluent  Guidelines 


Program.  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
February  9, 1993,  from  8:30  a.m.  to  5 
p.m.,  and  February  10, 1993,  from  8:30 
a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Sheraton  Crystal  City  Hotel,  South 
Eads  Street  at  18th  Street,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  Strassler,  Effluent  Guidelines  Task 
Force  Staff  Director,  Office  of  Water 
(WH— 552),  401  M  Street,  SW., 
Washington,  DC  20460;  telephone  202- 
280-7150,  fax  202-260-7185. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
a  meeting  of  the  Effluent  Guidelines 
Task  Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  Technology 
Innovation  and  Economics  Committee, 
under  the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  the  external  policy  advisory 
board  to  the  Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  dischargers  of  industrial 
wastewater  pursuant  to  title  III  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Force  consists  of  22  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  communities, 
and  EPA  regional  offices. 

On  January  31, 1992,  EPA  entered 
into  a  Consent  Decree  affecting  th8 
entire  Effluent  Guidelines  Program 
[National  Resources  Defense  Council  et 
al  v.  Reilly,  D.D.C.  No  89-2980).  The 
litigation  leading  to  the  Decree  was 
brought  under  CWA  section  304(m), 
which  requires  the  Agency  to  publish  a 
biennial  plan  for  the  Program.  The 
Consent  Decree  required  EPA  to  adhere 
to  a  schedule  for  developing  regulations 
and  to  create  a  “Special  Task  Force”  to 
assist  the  Agency  in  planning  for  the 
Effluent  Guidelines  Program. 

The  Consent  Decree  defines  the  role 
of  the  Task  Force  as  “assist[ingl  the 
Agency  in  discharging  its  responsibility 
to  implement  the  Clean  Water  Act”  and 
offering  advice  on  the  long-term  strategy 
for  the  effluent  guidelines  program.  As 
directed  by  the  Decree,  EPA  will  request 
the  Task  Force  to  “provide 
recommendations  with  respect  to  a 
process  for  expediting  the  promulgation 
of  effluent  guidelines,”  within  the  first 
year  of  the  Task  Force’s  establishment. 
The  Task  Force  will  be  asked  to 
“consider,  among  other  pertinent 
matters,  EPA’s  experience  in  issuing 
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regulations  under  the  Clean  Air  Act  and 
any  other  regulations  subject  to 
expedited  promulgation  procedures.” 
The  Agency  will  ask  the  Task  Force  for 
supplemental  recommendations  on 
expediting  the  rulemaking  process  at 
least  annually. 

The  meeting  agenda  will  include 
reports  from  Task  Force  work  groups  on 
specific  problem  areas,  including: 
Selection  criteria  and  methodology  for 
preliminary  industry  studies,  the  role  of 
non-water  quality  impacts  and  pollution 
prevention  in  effluent  guidelines,  and 
redesigning  the  data  collection  and/or 
rulemaking  processes  for  effluent 
guidelines. 

The  meeting  will  be  open  to  the 
public,  limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  written 
comments.  Comments  submitted  by 
February  1  will  be  considered  by  the 
Task  Force  at  or  subsequent  to  the 
meeting. 

Dated:  January  11, 1993. 

Abby  J.  Pintle, 

NACEPT  Designated  Federal  Official. 

(FR  Doc  93-1051  Filed  1-14-93;  8:45  am] 
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(PP  7G3525/T831;  FPL  4179-7] 

Iprodlone;  neoawl  of  ■  Temporary 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  renewed  a  temporary 
tolerance  for  the  combined  residues  of 
the  fungicide  iprodione  and  it  isomer  in 
or  on  the  raw  agricultural  commodity 
field  com  grain  at  20  parts  per  million 
(ppm). 

DATES:  This  temporary  tolerance  expires 
December  31, 1992. 

FOR  FURTHER  MFORMATtON  CONTACT:  By 
mail:  Susan  T.  Lewis,  Product  Manager 
(PM)  21,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6900. 

SUPPLEMENTARY  MFORMATTON:  EPA 

issued  a  notice,  published  in  the 
Federal  Register  of  March  7, 1990,  (55 
FR  8192),  stating  that  a  temporary 
tolerance  had  been  established  for  the 
combined  residues  of  the  fungicide 
iprodione,  3-(3 ,5-dichlorophenyl)-N- 
(methylethyl)-2,4-dioxo-l* 
imidazolidinecarboximide,  and  its 


isomer  3-(l-methylethyl)-AH3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboximide,  expressed  as 
iprodione  equivalents  in  or  on  die  raw 
agricultural  commodity  field  com  grain 
at  20  parts  per  million  (ppm).  This 
tolerance  is  renewed  in  response  to 
pesticide  petition  (PP)  7G3525, 
submitted  by  Rhone-Foulenc 
Agricultural  Company,  P.O.  Box  12014, 

2  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709. 

The  company  has  requested  a  1-year 
renewal  of  a  temporary  tolerance  for 
residues  of  the  fungicide  to  permit  the 
continued  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  264-EUP-85, 
which  is  being  renewed  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L.  95-396,  92  Stat.  819;  7  U.S.C. 
136).  The  scientific  data  reported  and 
other  relevant  material  were  evaluated, 
and  it  was  determined  that  a  renewal  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit 

2.  Rhone-Poulenc  Agricultural  Co., 
must  immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authprized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  December  31, 
1992.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat  1164, 5  U.S.C.  601-612), 


the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

Dated:  January  4, 1993. 

Lawrence  E.  Colleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-1049  Filed  1-14-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  8, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s  copy 
contractor,  Downtown  Copy  Center, 

1990  M  Street.  NVV.,  suite  640, 
Washington,  DC  20036.  (202)  452-1422. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0355. 

Title:  Rate  of  Return  Report. 

Form  Numbeifs):  FCC  Forms  492  and 
492— A. 

Action:  Revision  of  a  currently  approved 
collection. 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Response:  Quarterly, 
annually  and  Other:  Price  cap  carriers 
must  file  correction  reports  within  15 
months  after  the  end  of  the  calendar 
year;  other  carriers  must  file 
adjustments  by  9/30  of  the  year 
following  the  enforcement  period. 
Estimated  Annual  Burden:  148 
responses;  8  hours  average  burden  per 
response;  1,184  hours  total  annual 
burden. 

Needs  and  Uses:  Filing  of  FCC  Forms 
492  and  492-A  is  required  by 


4700 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Notices 


Sections  1.795  and  65.600  of  the  FCC 
rules  and  Section  219  of  the 
Communications  Act  of  1934,  as 
amended.  Filing  of  the  FCC  Form  492 
on  a  quarterly  basis  is  required  from 
each  local  exchange  carrier  or  group 
of  affiliated  carriers  which  is  not 
subject  to  Sections  61.41  through 
61.49  of  the  FCC’s  rules  and  which 
has  filed  individual  access  tariffs 
during  the  enforcement  period.  Each 
local  exchange  carrier  or  group  of 
affiliated  carriers  subject  to  the 
previously  stated  sections  shall  file 
the  FCC  Form  492-A  report  with  the 
Commission  for  the  calendar  year. 

The  forms  are  necessary  to  enable  the 
Commission  to  monitor  the  access 
tariffs  and  to  enforce  maximum  rate  of 
return  prescriptions  and  price  cap 
earnings  levels.  FCC  Form  492  has 
been  slightly  modified  for  the  creation 
of  FCC  Form  492-A.  This  has  been 
done  so  that  carriers  subject  to  price 
cap  regulation  will  be  able  to  file  a 
simplified  and  more  relevant  set  of 
information  as  required  by  the 
Commission’s  rules.  A  copy  of  each 
report  must  be  retained  in  the 
principal  office  of  the  respondent  and 
shall  be  filed  in  such  manner  as  to  be 
readily  available  for  reference  and 
inspection.  The  Commission  does  not 
specify  a  retention  period.  The  data  is 
used  by  FCC  staff  for  enforcement 
purposes  by  the  public  in  analyzing 
the  industry.  The  reports  are  also  used 
by  the  Commission  staff  in  the  tariff 
review  process  and  provide  both  the 
Commission  and  the  carriers  with  an 
early  warning  system  if  rate 
adjustments  are  necessary  to  correct 
significant  targeting  errors. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc  93-969  Filed  1-14-93;  8:45  ami 

billing  coot  sna-oi-H 


Advisory  Commutes  on  Advanced 
Television  Service;  Meeting 

A  meeting  of  the  Advisory  Committee 
on  Advanced  Television  Service  will  be 
held  on  Wednesday,  February  24, 1993, 
at  9:30  a.m.  in  room  856  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC. 

The  purpose  of  this  meeting  is  to 
receive  reports  from  the  Subcommittees, 
the  Testing  Laboratories,  and  a  Special 
Panel,  and  to  consider  a  draft  Advisory 
Committee  Report. 

The  agenda  for  the  meeting  is  as 
follows: 

1.  Introductory  Remarks  by  Advisory 
Committee  Chairman  Richard  E.  Wiley. 


2.  Adoption  of  the  Minutes  of  the  Last 
Meeting. 

3.  Remarks  by  FCC  Chairman. 

4.  Reports  of  the  Subcommittees. 

5.  Report  of  the  Testing  Laboratories. 

6.  Report  of  the  Special  Panel. 

7.  Draft  Advisory  Committee  Report. 

8.  Future  Work  Plans. 

9.  Financial  Report. 

10.  Other  Business. 

11.  Adjournment 

This  meeting  is  open  to  the  public. 
Parties  may  submit  written  statements 
prior  to  or  at  the  time  of  the  meeting. 
Oral  statements  and  discussion  will  be 
permitted  under  the  direction  of  the 
Advisory  Committee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Richard  E.  Wiley 
at  (202)  429-7010  or  William  H. 
Hassinger  at  (202)  632-6460. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  93-971  Filed  1-14-93;  8:45  am) 

BILLING  COOC  1712-01 -W 


FEDERAL  MARITIME  COMMISSION 

Notic*  of  Agreement^)  Filed;  Atlantic 
Container  Line  AB  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
$  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-011375-003. 

Title:  Trans-Atlantic  Agreement. 

Parties:  Atlantic  Container  Line  AB,  Cho 
Yang  Shipping  Co.,  Sea-Land  Service, 
Inc.,  Nedlloyd  Lijnen  BV,  Hapag 
Lloyd  AG,  Mediterranean  Shipping 
Co.,  A.P.  Moller-Maersk  Line,  Polish 
Ocean  Lines,  Orient  Overseas 
Container  Line  (UK)  Ltd.,  DSR- 
Senator  Joint  Service,  P&O  Containers 
Limited. 

Synopsis:  The  proposed  amendment 
modifies  the  Independent  Action 
provisions  to  provide  for  a  uniform 
ten  days’  notice  period  for  all  parties 


to  act  independently  to  effect  a 
change  of  any  tariff  rate  and/or  service 
item  applicable  to  them  under  this 
Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  11, 1993. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  93-993  Filed  1-14-93;  8:45  am] 

BILLING  COM  6730-01 -M 


Agreement(s)  Filed;  Marytand/Ceree  et 

al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  appears.  The  requirements 
for  comments  are  found  in  section 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  224-200165-011. 

Title:  Maryland/Ceres  Terminal 
Agreement. 

Parties:  Maryland  Port  Administration 
Ceres  Corporation. 

Synopsis:  Tne  amendment  extends  the 
term  of  the  Agreement  for  60  days, 
until  March  8, 1993. 

Agreement  No.:  224-200332-004. 

Title:  The  San  Francisco  Port 
Commission/Nedlloyd  Lines  Marine 
Terminal  Agreement. 

Parties:  The  San  Francisco  Port 
Commission  ("Port”)  Nedlloyd  Lines 
(U.S.A.)  Corp. 

Synopsis:  The  modification  amends  the 
basic  Agreement  to  extend  the  term  of 
the  Agreement  for  three  years; 
provides  that  Nedlloyd  will  pay 
dockage  and  wharfage  rates  at  less 
than  100  percent  of  the  rates  named 
in  the  Port’s  tariff  No.  3-C;  and  states 
that  all  other  substantive  terms  and 
conditions  remain  the  same. 

Dated:  January  12, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-1084  Filed  1-14-93;  8:45  ami 
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Security  for  the  Protection  of  the 
Public  indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance); 
West  Travel,  Inc. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for  Non¬ 
performance  of  Transportation  pursuant 
to  the  provisions  of  section  3,  Public 
Law  89-777  (46  U.S.C.  817(e))  and  the 
Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

West  Travel,  Inc.  (d/b/a  Alaska  Sightseeing/ 
Cruise  West),  4th  ft  Battery  Bldg.,  suite 
700,  Seattle,  WA  98121. 

Vessel:  Spirit  of  98. 

Dated:  January  11, 1993. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-1003  Filed  1-14-93;  8:45  ami 
BILLING  CODE  <730-01-41 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Commodore  Cruise  Line  Limited,  800 
Douglas  Road,  Coral  Gables,  FL  33134. 
Vessels:  Enchanted  Isle  and  Enchanted  Seas. 

Dated:  January  11, 1993. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc  93-999  Filed  1-14-93;  8:45  am) 

BILLING  CODE  S730-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission’s 


implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Kloster  Cruise  Limited  (d/b/a  Norwegian 
Cruise  Line),  Birka  Line  AB  and  Birka  Cruise 
Limited,  95  Merrick  Way.  Coral  Gables, 
Florida  33134. 

Vessel:  Sunward. 

Dated:  January  11, 1993. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  93-998  Filed  1-14-93;  8:45  am] 

BILLING  COOt  <730-01 -M 


Security  for  the  Protection  of  the 
Public  Financial  Responaibillty  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Palm  Beach  Cruise  Line  Inc.,  Palm  Beach 
Cruises  S.A.  and  Grundstad  Maritime 
Overseas,  Inc.;  2790  N.  Federal  Highway, 
Boca  Raton,  FL  33431. 

Vessel:  Viking  Princess. 

Dated:  January  11, 1993. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  93-1000  Filed  1-14-93;  8:45  am) 

BILUNG  CODE  <730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Palm  Beach  Cruise  Line  Inc.,  Palm  Beach 
Cruises  S.A.  and  Grundstad  Maritime 
Overseas,  Inc.;  2790  N.  Federal  Highway, 
Boca  Raton,  FL  33431. 

Vessel:  Viking  Princess 


Dated:  January  11, 1993. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  93-1001  Filed  1-14-93;  8:45  am] 
BILLING  CODE  <730-01 -M 


Security  for  the  Protection  of  the 
Public  indemnification  of  Passenger* 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Seafest  Cruises,  Inc.  and  Sabella  Shipping 
Limited,  8751  W.  Broward  Blvd.,  suite  502, 
Plantation,  FL  33324. 

Vessel:  Sapphire  Seas. 

Dated:  January  11, 1993. 

Joseph  C.  Polking, 

Secrefaiy. 

[FR  Doc.  93-1002  Filed  1-14-93;  8:45  am) 

BILLING  coot  <730-01 -M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  mergers  or 
acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  end  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between:  12-7-92  and  12-18-92 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


PolyMedlca  Industries,  Inc..  Nestle  SA.  Atcon  Laboratories,  Inc - 

CUC  International,  Leaguestar  p.l.c,  Leaguesta*  p.l.c - — — 

Recovery  Equity  Investors,  L.P.,  American  Financial  Corporation,  G&H  Technology,  Inc  — . . . . 

Dan  L  Duncan,  EPC  Partners,  LTD.  EPC  Partners,  LTD - - - - - 

Dan  L  Duncan,  EPC  Venture,  Inc.,  EPC  Venture,  Inc - 

GKH  Investments,  LP.,  Mounger  Corporation,  Mounger  Corporation,  Pacific  Tran,  Inc - - - 

AMR  Corporation,  Metro  Airlines,  Inc.  (Debtor-In-Possession) ,  MetrofUght,  Inc - - - 

General  Electric  Company,  Trammel  Crow,  Crow  Houston  Four,  Ltd - - - - - - - 

Den  norske  stats  oljesetskap,  Michael  R.  Kutsch,  Catex  Energy,  Inc - - - 

Paioma  Partners  LP.,  Lomas  Financial  Corporation,  Lomas  Financial  Corporation - 

Georger  W.  Gfcbs,  III.  ADDSCO  Industries,  Inc.,  ADOSCO  Industries,  Inc - - ~ - - 

United  Newspapers  Public  Limited  Company,  Marid  &  Technik  Veriag  Akttenge6ettschaft,  MAT  Publishing,  tno - 

Trtvest  Institutional  Fund,  U<t,  Norwest  Corporation,  NWCA,  Inc - - - 

GS  Capital  Partners,  LP.,  Globe  Manufacturing  Co.,  Globe  Manufacturing  Co . . . . . 

Catholic  Healthcare  West,  Valley  Healthcare  Corporation,  Methodist  Hospital  ol  Sacramento - - - 

Bausch  A  Lomb  Incorporated,  Eastman  Kodak  Company,  Sterling  Wlnthrop  Inc  - 

PadflCorp,  Pacific  Atlantic  Systems  Leasing,  Inc.,  Pacific  Atlantic  Systems  Leasing,  Inc - - - - 

Bek  Atlantic  Corporation,  Pacific  Atlantic  Systems  Leasing,  Inc.,  Pacific  Atlantic  Systems  Leasing,  Inc  . — . . . . 

Anadatfco  Petroleum  Corporation,  Atlantic  Richfield  Company,  Atlantic  Richfield  Company - 

Petroleum  Heat  and  Power  Co..  Inc.,  Agway  Inc.,  Agway  Petroleum  Corporation - 

General  Electric  Company,  AB  Volvo,  Volvo  Finance  North  America,  Inc . . . 

David  S.  Pareaky  and  Linda  K.  Paresky.  Headington  Investments  Limited,  Thomas  Cook  Partnership . . . . 

Marvin  J.  Herb,  Roddy  Coca-Cola  Bottling  Company,  Inc.,  Roddy  Coca-Cola  Bottling  Company,  Inc . . . . 

Southern  Farm  Bureau  Casualty  Insurance  Company,  Florida  Farm  Bureau  Mutual  Insurance  Company,  Florida  Farm  Bureau  Mu¬ 
tual  Insurance  Company  — ... - - - 

NationsBank  Corporation,  Chrysler  Corporation,  Chrysler  First.  Inc _ ... 

Keane,  Inc.,  General  Electric  Company,  General  Electric  Consulting  Services  Corporation  ... — . - . . 

Chemical  Banking  Corporation,  Lear  Siegler  Hokrings  Corp.,  Lear  Siegier  Seymour  Corp  - - - - 

General  Electric  Company,  E.l.  du  Pont  de  Nemours  and  Company,  Du  Pont  Consumer  Financing  Organization - - 

Mitsui  Engineering  A  Shipbuilding  Co.,  Ltd.,  Sofec  Holdings,  Inc.,  Sofec  Holdings,  Inc - - - - - 

EquSease  Holding  Corp.,  Caws!  Corp.,  LFC  No.  25  Corp _ _ _ 

James  G.  Tuthm,  Sr.,  Donald  E.  Hare,  Ccppus  Engineering  Corporation - ... — 

K — III  Communications  Corporation,  The  Edward  W.  Scripps  Trust,  United  Feature  Syndicate,  Inc  . . . 

Clayton  A  DubrOer  Private  Equity  Fund  IV  LP.,  Xerox  Corporation,  Van  Kampen  Merritt  Companies,  Inc . . 

CIBA-GEIBY  Limited,  Royal  Dutch  Petroleum  Company,  Triton  Diagnostic  Inc . . . . . . . . . 

Kjek  Inge  Rokke,  Wolverine  World  Wide,  Inc.,  Brooks  Shoe,  Inc  . . . . . — .... 

The  Berkshire  Fund,  A  Limited  Partnership,  General  Electric  Company,  Universal  Brands,  Inc _ _ _ 

David  S.  Paresky  and  Linda  K.  Paresky,  David  S.  Paresky  and  Linda  K.  Paresky,  Thomas  Cook  Partnership  — - - 

Ashland  OK,  Inc.,  Quaker  State  Corporation,  Great  Lakes  Coal  A  Dock  Company _ _ _ _ 

Dominion  Resources,  Inc.,  Henry  L  HWman,  Emerald  Gas  Company _ _ _ _ _ _ _ 

Quantum  Fund  N.V.,  Gerald  A.  Boefte,  LLOG  Exploration  Company . . . . . . . — 

Berkshire  Hathaway  Inc.,  Morse  Shoe,  Inc.,  Lowell  Shoe,  Inc _ ......... _ _ _ _ — - - - - - - 

Ford  Motor  Company,  LAI  Acquisition  Corporation,  Leasing  Associates,  lnc.-Nt  _ _ _ .... 

Recovery  Equity  Investors,  L.P.,  Recovery  Equity  Investors,  L.P.,  McCain  Manufacturing  Corp  - - - 

Seagull  Energy  Corporation,  Arkla,  Inc.,  Artda  Exploration  Company . . . ... - 

Vintage  Petroleum,  Inc.,  Atlantic  Richfield  Company,  Atlantic  Richfield  Company _ _ _ 

Lincoln  National  Corporation,  Trammek  Crow  Real  Estate  Investors,  Trammek  Crow  Real  Estate  Investors _ ...... — 

WSW  SF  Acquisition  Company,  LP.,  Time  Warner  Inc.,  Six  Flags  Entertainment  Corporation _ _ _ _ _ 

Philip  Morris  Companies  Inc.,  Texaco  Inc.,  Texaco  Exploration  and  Production  Inc _ _ — . . . . . 

Charles  Schusterman,  Geodyne  Resources,  Inc.,  Geodyne  Resources,  Inc . . . . . . . . — 

Marcam  Corporation,  International  Business  Machines  Corporation,  Iniematior  al  Business  Machines  Corporation - - - 

International  Business  Machines  Corporation,  Marcam  Corporation,  Marcam  Corporation  . . . . . 

J.  Baker,  Inc.,  Morse  Shoe,  Inc.,  Morse  Shoe,  Inc _ _ _ _ 

Addington  Resources,  Inc.,  PacifiCorp,  Vandalla  Mining  Corporation,  Prospect  Land  and _ _ _ 

Oak  Industries,  Inc.,  Gkberi  Engineering  Acquisition  Co.,  Inc.,  Gilbert  Engineering  Acquisition  Co.,  Inc . . . 

Spar  Aerospace  Limited,  ComStreem  Corporation,  ComStream  Corporation  _ _ _ _ _ _ _ _ 

William  R.  Zimmerman,  Cooper  Industries,  Inc.,  Cooper  Industries,  Inc _ _ _ _ 

International  Business  Machines  Corporation,  McDonnell  Douglas  Corporation,  McDonnell  Douglas  Aerospace  Information  Serv¬ 
ices  . _ . . . . . 

Citicorp,  Ronald  D.  Klrstien,  FFFG  Holding  Corporation _ _ _ _ _ _ 

Capital  Holding  Corporation,  PadAc  Bank,  National  Association,  Commonwealth  Insurance  Premium  Finance  Division _ _ 

Rochester  A  Pittsburgh  Coal  Company,  Bethlehem  Steel  Corporation,  Bethlehem  Steel  CorporatiorYBethEnergy  Mines,  Inc _ _ 

Mirage  Resorts,  Incorporated,  Masao  Nangaku,  Minaml  (Nevada)  Incorporated _ _ _ 

Philip  Morris  Companies  Inc.,  Corporadon  Industrial  Proa  S  A  de  C.V.,  Fomento  Economic©  Mexicano  S.A.  de  C.V  _ 

Roberts  Pharmaceutical  Corporation,  E.l.  du  Pont  de  Nemours  and  Company,  Du  Pont  Merck  Pharmaceutical  Company _ 

Robertson  Charitable  Remainder  Unitrust,  TVS  Entertainment  PLC.  TVS  Entertainment  PLC  . . . . 

Waremart,  Inc.,  SUPERVALU  Inc.,  Ohlocubco,  Inc . . . . . . . . . 

SUPERVALU  Inc.,  Waremart,  Inc.,  Waremart,  Inc _ _ _ _ _ _ _ _ _ 

Fidelity  National  Financial,  Inc.,  Harry  B.  Hetmsley,  Security  Title  Insurance  and  Guaranty  Company . . . . 

Gerrity  Ok  A  Gas  Corporation,  Martin  Exploration  Management  Company,  Martin  Exploration  Management  Company _ _ 

Apogee  Enterprises,  Inc.,  Crom  Corporation.  Cram  Corporation . . . . . . 

Globe  Furniture  Rentals,  Inc,  First  Interstate  Bancorp,  GranTree  Corporation _ _ _ _ _ 

Fund  America  Ventures  Corporation,  Global  Natural  Resources  Inc,  Global  Natural  Resources  Corporation  of  Nevada  _ _ _ 

Balden  A  Blake  Corporation,  Presidio  Oi  Company,  Peake  Energy,  Inc.  and  Peeke  Operating  Company _ _ _ _ 

Roberts  Pharmaceutical  Corporation,  Merck  A  Co.,  Inc.,  Du  Pont  Merck  Pharmaceutical  Company  . . . . . . . . . 

U  S  West  Inc.,  U  S  West,  Inc,  Grand  Forks  Cekdar  Limited  Partnership  _ _ _ _ _ 


PMNNo. 


93-0236 

93-0246 

93-0274 

93-0309 

93-0310 

93-0314 

93-0320 

93-0330 

93-0336 

93-0257 

93-0260 

93-0281 

93-0326 

93-0193 

93-0262 

93-0271 

93-0316 

93-0317 

93-0319 

93-0267 

93-0290 

93-0292 

93-0328 

93-0331 

93-0335 

93-0342 

93-0345 

93-0346 

93-0347 

93-0348 

93-0355 

93-0356 

93-0359 

93-0367 

93-0379 

93-0385 

93-0399 

93-0289 

93-0311 

93-0323 

93-0362 

93-0368 

93-0384 

93-0284 

93-0322 

93-0353 

93-0358 

93-0366 

93-0376 

93-0377 

93-0378 

93-0306 

93-0336 

93-0386 

93-0270 

93-0272 

93-0298 

93-0324 

93-0325 

93-0349 

93-0350 

93-0365 

93-0381 

93-0383 

93-0391 

93-0392 

93-0393 

93-0397 

93-0398 

93-0414 

93-0417 

93-0420 

93-0426 

93-0427 


Data  termi¬ 
nated 


12/07/92 

12/07/92 

12/07/92 

12/07/92 

12/07/92 

12/07/92 

12/07/92 

12/07/92 

12/07/92 

12/08/92 

12/08/92 

12/08/92 

12/08/92 

12/09/92 

12/10/92 

12/10/92 

12/10/92 

12/10/92 

12/10/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/11/92 

12/14/92 

12/14/92 

12/14/92 

12/14/92 

12/14/92 

12/14/92 

12/15/92 

12/15/92 

12/15/92 

12/15/92 

12/15/92 

12/15/92 

12/16/92 

12/16/92 

12/17/92 

12/17/92 

12/17/92 

12/16/92 

12/18/92 

12/18/92 

12/18/92 

12/1&*92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 

12/18/92 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303,  Washington,  DC  20580.  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  93-1048  Filed  1-14-93;  8:45  ami 

BtLUNQ  CODE  8750-01 -41 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  January  Meeting. 


SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  monthly 
meeting  the  Federal  Accounting 
Standards  Advisory  Board  will  be  held 
on  Wednesday,  January  27  and 
Thursday,  January  28, 1993  from  9  a.m. 
to  4  p.m.  in  room  7313  of  the  General 
Accounting  Office,  441  G  St.,  N.W., 
Wasington,  DC. 

The  agenda  for  the  meeting  includes: 

(1)  A  discussion  of  the  responses  to  the 
FASAB  Exposure  Draft  on  Accounting 
for  Direct  Loans  and  Loan  Guarantees, 

(2)  a  presentation  by  OMB 
representatives  of  a  balance  sheet  model 
for  the  federal  government,  (3) 
continued  discussion  of  liabilities 
issues,  and  (4)  a  discussion  of  future 
projects.  Other  items  may  be  added  to 
the  agenda;  interested  parties  should 
contact  the  Staff  Director  for  more 
specific  information  and  to  confirm  the 
date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  S.  Young,  Staff  Director,  750 
First  St.,  N.E.,  Suite  1001,  Washington, 
DC  20002,  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act  Pub.  L  No.  92-463,  Section  10{a/)(2),  86 
Stat.  770, 774  (1972)  (current  version  at  5 
U.S.C  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  January  12, 1993. 

Ronald  S.  Young, 

Executive  Director. 

(FR  Doc.  93-1073  Filed  1-14-93;  8:45  am) 
BtLUNO  cooe  1810-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Administration  on  Children,  Youth  and 
Families;  Family  and  Youth  Services 
Bureau;  Agency  Information  Collection 
Under  OMB  Review 

ACTION:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a  new 
information  collection,  titled: 

‘‘Evaluation  of  the  Transitional  Living 
Program  (TLP)  for  Homeless  Youth.” 

This  request  is  made  by  the  Family  and 
Youth  Services  Bureau  within  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  of  the  Administration 
for  Children  and  Families  (ACF). 
ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002,  725  17th 
Street,  NW.,  Washington,  DC  20503, 

(202)  395-7316. 

Information  on  Document 

Title:  Evaluation  of  the  Transitional 
Living  (TUP  for  Homeless  Youth. 

OMB  No.:  New  Request. 

Description:  The  Transitional  Living 
Program  (TLP)  for  Homeless  Youth  is 
authorized  under  the  Runaway  Youth 
Act,  title  III  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  (JJDPA)  of 
1974,  as  amended  in  1988.  A  homeless 
youth  is  defined  in  the  legislation  as  a 
youth  16  to  21  years  old  “  *  *  *  for 
whom  is  it  not  possible  to  live  in  a  safe 
environment  with  a  relative;  and  who 
has  no  other  safe  alternative  living 
arrangement.”  The  goal  of  the  TLP 
program  is  to  promote  transition  to  self- 
sufficient  living  and  to  prevent  long 
term  dependency  on  social  services.  The 
TLP  is  implemented  through  grants  to 
State  and  local  governments  and  to 
private,  nonprofit  organizations.  Funds 
available  under  TLP  are  to  be  used  to 
enhance  the  capacities  of  youth-serving 
agencies  to  effectively  address  the 
service  needs  of  homeless  adolescents 
and  young  adults.  The  program  is  not 
designed  to  serve  youth  currently  under 
the  jurisdiction  of  a  State  or  local 


welfare  agency  or  a  probation  or  parole 
program. 

Title  III,  part  D,  section  361(b)  of  the 
JJDPA  also  requires  the  Secretary  of  the 
U.S.  Department  of  Health  and  Human 
services  to  submit  an  annual  report  to 
Congress  on  the  status  and 
accomplishments  of  the  TLP  projects. 

To  meet  the  legislative  reporting 
requirements  and  to  provide  relevant 
information  in  its  reports  to  Congress, 
ACF  will  conduct  national  evaluation  of 
TLP.  The  overall  goal  of  the  evaluation 
is  to  answer  the  central  question  of  the 
effectiveness  of  TLP  projects.  More 
specifically,  the  study  will  provide 
essential  datR  regarding:  (1)  The  number 
and  characteristics  of  homeless  youth 
serviced  by  such  projects;  (2)  the  types 
of  activities  carried  out  under  such 
projects;  (3)  the  effectiveness  of  such 
projects  in  alleviating  the  immediate 
problems  of  homeless  youth;  (4)  the 
effectiveness  of  such  projects  in 
preparing  homeless  youth  of  self 
sufficiency;  (5)  the  effectiveness  of  such 
projects  in  helping  youth  decide  upon 
future  education,  employment,  and 
independent  living;  and  (6)  the  ability  of 
such  projects  to  strengthen  family 
relationships,  and  encourage  the 
resolutions  of  intra-family  problems 
through  counseling  and  the 
development  of  self-sufficient  living 
skills. 

Annual  Number  of  Respondents: 

1053. 

Annual  Frequency:  1  to  5. 

Average  Burden  Hours  per  Response: 
.58  to  1  hr. 

Total  Burden  Hours:  1,817. 

Dated:  December  22, 1992. 

Larry  Guerrero, 

Deputy  Director,  Office  of  Information 

Systems  Management 

[FR  Doc.  93-1036  Filed  1-14-93;  8:45  ami 

BIUJNO  COOE  4130-01-41 


Food  and  Drug  Administration 
[Docket  No.  84F-0393J 

International  Flour  Sales  Corp.; 
Withdrawal  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. _ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  5A3834)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  powdered 
sugar  cane,  with  and  without  the 
naturally  occurring  sugar  extracted,  as  a 
dietary  fiber  source  in  food. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Wesley  R  Long,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9519. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  2, 1985  (50  FR  181),  FDA 
announced  that  a  food  additive  petition 
(FAP  5A3834)  had  been  filed  by 
International  Flour  Sales  Corp.,  41-540 
Makakalo  St.,  Waimanalo,  HI  96795. 
This  petition  proposed  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  powdered 
sugar  cane,  with  and  without  the 
naturally  occurring  sugar  extracted,  as  a 
dietary  fiber  source  in  food. 

International  Flour  Sales  Corp.  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  January  7, 1993. 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  93-1046  Filed  1-14-93;  8:45  am) 
M.UNQ  COOC  41*0-«1-F 


[Docket  No.  93N-0006] 

Danbury  Pharmacal,  Inc.,  at  at.; 
Withdrawal  of  Approval  of  24 
Abbreviated  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  24  abbreviated  new  drug 
applications  (ANDA’s).  The  holders  of 
the  ANDA’s  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  under  these 
applications  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  February  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson,  Center  for  Drug  Evaluation 
and  Research  (HFD-360),  Food  and 
Drug  Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-295-8038. 
SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  ANDA’s  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  under  these  applications  and 
have  requested  that  FDA  withdraw 
approval  of  the  applications.  The 
applicants  have  also,  by  their  request, 
waived  their  opportunity  for  a  hearing. 
The  drugs  covered  by  ANDA’s  80-906, 
84-278,  and  84-630  held  by  Danbury 
Pharmacal,  Inc.,  will  be  marketed  over- 


the-counter  under  the  agency’s 
regulations  in  21  CFR  part  336. 


ANDA 

no. 

Drug 

Applicant 

80-906 

Dtnenhydnnate 
Tablets  USP, 

50  milligrams 

(mg) - 

Danbury  Pharmacal, 
Inc.,  131  West  St.. 
Danbury,  CT 

06810. 

83-353 

Isodazld  Tablets, 

300  mg . .... 

Soia/Bames  Hind, 

810  Klfer  Rd. 
Sunnyvale,  CA 
94086-5200. 

84-142 

Sutfl&oxazoie 
Diotamine 
Ophthalmic  So- 

lotion,  4%  _ _ 

Do. 

84-143 

Sulfacetamide 
Sodium  Oph¬ 
thalmic  Sdu- 

Bon  10% _ 

Do. 

84-144 

Proparacaine  Hy¬ 
drochloride 
Ophthalmic  So- 

lution.  0.5%  .... 

Do. 

84-145 

Sulfacetamide 
Sodium  Oph- 

thaknic  Sdu- 

tion.  10% _ 

Do. 

84-146 

Sulfacetamide 
Sodium  Oph¬ 
thalmic  Sotu- 

tion,  30% _ 

Do. 

84-147 

Sulfacetamide 
Sodium  Oph¬ 
thalmic  Sdu- 

Bon,  30% . 

Do. 

84-148 

Suttisoxazde 
Dtdamme 
Ophthalmic  So- 

lution,  4%  . 

Do. 

84-149 

Benoxinate  Hy¬ 
drochloride 
Ophthalmic  So- 

lution,  0.4%  .... 

Do. 

84-150 

Cyclopentolate 
Hydrochloride 
Ophthalmic  So- 

lution,  1%  . 

Do. 

84-151 

Proparacaine  Hy¬ 
drochloride 
Ophthalmic  So- 

lution,  0.5%  .... 

Do. 

84-168 

Prednisolone  So¬ 
dium  Phos¬ 
phate  Ophthal¬ 
mic  Solution, 

1% _ 

Do. 

84-169 

Prednisolone  So¬ 
dium  Phos¬ 
phate  Ophthal¬ 
mic  Solution, 

0.125% - 

Do. 

84-170 

OexameBiasone 
Sodium  Phos¬ 
phate  Ophthal¬ 
mic  Solution, 

0.1% - 

Do. 

84-171 

Prednisolone  So¬ 
dium  Phos¬ 
phate  Ophthal¬ 
mic  Solution, 

0.125%  . 

Do. 

84-172 

Prednisolone  So¬ 
dium  Phos¬ 
phate  Ophthal¬ 
mic  Solution, 

1%  . 

Do. 

ANDA 

no. 

Drug 

Applicant 

84-173 

Dexamethasone 
Sodium  Phos¬ 
phate  Ophthal¬ 
mic  Solution, 

0.1% . 

Do. 

84-278 

Meclizine  Hydro¬ 
chloride  Tab- 

lets,  25  mg  . 

Danbury  Pharmacal, 
Inc. 

84-630 

Meclizine  Hydro¬ 
chloride  Tab- 

lets,  12.5  mg  .. 

Do. 

84-988 

Gamma  Benzene 
Hexachloride 

Shampoo,  1% . 

Soia/Bames  Hind 

84-989 

Gamma  Benzene 
Hexachloride 

Lotion,  1% . 

Do. 

87-260 

Azo  lid  100  mg 

Capsules  . . 

Rhone-Pouienc  Rorer 
Pharmaceuticals 
Inc.,  500  Areola 

Rd..  P.O.  Box 

1200,  College vllle, 
PA  19426-0107. 

88-556 

Chlorpheniramine 

Maleate,  4mg  . 

Pioneer  Pharma¬ 
ceuticals.  Inc.,  209 
40th  St..  Irvington, 
NJ  07111. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)),  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  ANDA’s 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  February  16, 1993. 

Dated:  January  4, 1993. 

Carl  C.  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  93-1045  Filed  1-14-93;  8:45  am] 

BILLING  CODE  4180-01 -F 


Consumer  Participation;  Notice  of 
Open  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Minneapolis  District  Office, 
chaired  by  John  Feldman,  District 
Director.  The  topic  to  be  discussed  is 
food  labeling. 

DATES:  Thursday,  January  21, 1993,  3:45 
p.m.  to  5  p.m. 

ADDRESSES:  University  of  Wisconsin 
Extension  Office,  1150  Bellevue  St., 
Green  Bay,  WI  54302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  Davis,  Public  Affairs 
Specialist,  Food  and  Drug 
Administration,  517  East  Wisconsin 
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Ave.,  Milwaukee,  WI 53202, 414-297- 
3097. 

SUPPLEMENTARY  REFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency’s 
policymaking  decisions  on  vital  issues. 

Dated:  January  8, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc  93-1047  Filed  1-14-93, 8:45  am] 
BILLING  CODE  4M0-01-F 


Health  Care  Financing  Administration 

[BPO-104-PN] 

Medicare  Program:  Uniform  Hospital 
Billing  and  Payment  Mechanisms 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  notice. 

SUMMARY:  This  notice  announces  our 
intention  to  require  hospitals  to  bill 
intermediaries  electronically,  to  require 
that  the  payment  mechanism  for  paying 
hospitals  be  through  direct  electronic 
deposits,  and  to  require  hospitals  to 
receive  electronic  remittance  advices. 
Although  these  changes  represent  a 
major  step  toward  implementing 
HCFA’s  goal  of  establishing  an 
electronic  billing,  payment,  and 
remittance  environment  for  all  Medicare 
contractors  and  providers,  this  would 
not  be  a  blanket  mandate  for  all 
Medicare  providers  to  submit  claims 
electronically.  This  notiCe  would  affect 
only  one,  generally  highly  sophisticated, 
provider-type.  Exceptions  would  be 
made  for  low  volume  hospitals  for 
which  a  conversion  to  an  electronic 
billing  and  payment  environment  would 
not  be  cost-effective  to  the  Medicare 
program  or  the  institution.  This  policy 
would  result  in  substantial  cost  savings 
to  the  program  and  provide  a  foundation 
for  establishing  more  efficient  billing 
and  payment  environments  throughout 
the  Medicare  program. 

This  proposal  would  supplement  the 
policy  announced  in  a  final  notice  that 
we  published  on  October  21, 1992  (57 
FR  48033). 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  March  16, 1993. 
ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 


Attention:  BPO-104-PN,  P.O.  Box 
26676,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
room  132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore, 

Maryland  21207. 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  this  proposed  notice,  you 
may  submit  comments  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  Allison  Herron  Eydt,  HCFA  Desk 
Officer,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments.  In 
commenting,  please  refer  to  file  code 
BPO-104-PN.  Qomments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309-G  of  the  Department’s 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Brewer  (410)  966-7541. 

SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Billing 

A.  Background 

Under  Medicare,  HCFA,  acting  for  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  enters  into 
agreements  with  fiscal  agents 
(intermediaries),  pursuant  to  section 
1816  of  the  Social  Security  Act,  to 
process  bills  submitted  by  hospitals  that 
furnish  services  to  Medicare 
beneficiaries.  Our  regulations  at  42  CFR 
part  424,  subpart  C,  contain  our 
requirements  concerning  claims  for 
payment.  Section  424.32  contains  basic 
requirements  for  all  claims  and  lists 
appropriate  claims  forms.  All  claims 
must  be  filed  on  a  form  prescribed  by 
HCFA  and  in  accordance  with  HCFA 
instructions.  Currently,  manual 
instructions  (Section  3600  of  the 
Medicare  Intermediary  Manual)  provide 
details  regarding  the  preparation  and 
submission  of  Medicare  bills. 

Provider  bills  may  be  submitted 
electronically  or  in  paper  format. 
Currently  there  are  6,525  hospitals 
submitting  Medicare  bills.  The 
percentage  of  bills  submitted 
electronically  by  hospital  providers  to 
Medicare  intermediaries  was  92.2 


percent  for  hospital  inpatient  and  89.9 
percent  for  outpatient  bills  during  the 
period  October  1991-August  1992. 

B.  Discussion 

Electronic  media  claims  (EMC)  benefit 
fiscal  intermediaries  by  eliminating  data 
entry,  roailroom,  microfilm  and  other 
handling  costs. 

Our  experience  has  shown  that  when 
claims  and  remittance  advices  (the 
summaries  of  approved  payment  by 
HCFA)  are  prepared  electronically  the 
provider  receives  a  number  of  benefits: 

— EMC  edits  facilitate  error 
identification  and  resolution  of 
missing  or  erroneous  information. 
Claim  errors  can  be  caught  sooner, 
thus,  the  process  would  avoid 
payment  delays. 

— EMC  claims  are  received  the  same  day 
that  they  are  transmitted  and  bypass 
the  contractor’s  mailroom  and  the 
sorting  functions.  As  a  result,  they 
enter  the  claims  process  more  quickly 
than  paper  claims. 

— Savings  can  be  realized  through 
reduced  costs  of  paper  supplies, 
storage  and  postage. 

— With  on-line  EMC  submission,  there 
is  instant  electronic  conformation  that 
a  claim  has  been  received. 

— An  audit  trail  is  immediately 
established. 

— EMC  eliminates  the  opportunity  for 
error  because  contractors  are  not  re¬ 
keying  claims. 

— Good  software  maintenance 
arrangements  can  help  keep  pace  with 
change. 

— Accounts  receivable  can  be  posted 
through  electronic  remittance  advices, 
eliminating  manual  keying  and 
improving  the  tracking  system. 

C.  Proposed  Change 

In  this  notice,  we  propose  to  require 
all  hospitals  that  have  not  been  granted 
an  exemption  by  HCFA  to  submit  all 
inpatient  and  outpatient  bills 
electronically  using  a  HCFA-approved 
standard  EMC  format.  Implementing 
this  procedure  would  be  cost  effective 
as  it  would  save  an  estimated  $.50  per 
bill  for  approximately  11  million  bills, 
or  approximately  $5.5  million  total  per 
year.  The  proposal  would  result  in 
significant  administrative  savings  but 
would  have  no  effect  on  the  amount  we 

Eay  for  services  furnished  to 
eneficiaries. 

We  propose  that  hospitals  meet  these 
electronic  billing  requirements  60  days 
after  the  final  notice  is  published. 
Currently  75  percent  of  participating 
hospitals  bill  electronically.  Although  a 
recently  conducted  survey  indicated 
that  approximately  80  percent  of  all 
rural  hospitals  bill  Medicare 
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electronically,  we  would  consider 
temporary  exemptions  from  this  policy 
on  a  case-by-case  basis  for  any  low 
volume  hospital  that  cannot  implement 
the  electronic  billing  requirement 
timely.  Hospitals  desiring  temporary 
exemptions  must  submit  their 
exemption  requests  within  30  days  after 
the  final  notice  is  published  and  submit, 
by  the  end  of  the  tnird  month  following 
publication  of  the  final  notice,  a  plan  for 
submitting  bills  electronically.  We  will 
not  penalize  non-EMC  hospitals  that 
consistency  bill  a  very  low  volume  of 
Medicare  claims  (i.e.,  Medicare 
utilization  rate  is  less  than  15  percent). 
These  hospitals  may  be  granted  an 
indefinite  exemption  from  the  electronic 
billing  requirements  of  this  notice. 

We  specifically  solicit  public 
comments  on  the  timeframes  proposed 
in  this  notice. 

II.  Electronic  Payments  and  Remittance 
Notices 

A.  Background 

Section  1815(a)  of  the  Social  Security 
Act  provides  the  authority  for  the 
Secretary  to  pay  hospitals  for  Medicare 
services  at  such  time  or  times  as  the 
Secretary  believes  appropriate  (but  no 
less  frequently  than  monthly).  Under 
Medicare,  HCFA,  acting  for  the 
Secretary,  enters  into  agreements  with 
fiscal  agents  (intermediaries)  to  pay  bills 
submitted  by  hospitals  who  furnish 
services  to  Medicare  beneficiaries. 
Currently,  manual  instructions  provide 
details  regarding  the  preparation  and 
issuance  of  hard  copy  checks.  (Section 
1412  of  the  Medicare  Intermediary 
Manual.)  Although  there  are  no  existing 
regulations  that  prescribe  or  describe 
details  of  the  procedures  for  processing 
hospital  requests  for  payment,  the 
Medicare  Act  does  not  limit  the  method 
of  making  payments.  In  fact,  sections 
1816  (a)(2)  and  (c)(3)  envision  that  the 
intermediary  can  make  payments  in  a 
manner  other  than  by  mailing. 
Specifically,  these  sections  state  that 
payments  may  be  “issued,  mailed,  or 
otherwise  transmitted  *  * 

Accordingly,  we  conclude  that  we  have 
statutory  authority  to  require 
intermediates  to  make  electronic 
payments. 

Currently,  checks  are  drawn  on  the 
commercial  bank  servicing  the 
intermediary’s  Medicare  account  and 
mailed  to  hospitals  with  a  remittance 
advice  that  summarizes  approved 
payments  by  HCFA.  HCFA  underwrites 
the  costs  of  postage.  On  the  average,  the 
hospital’s  bank  account  receives  the 
funds  three  days  from  the  date  that  the 
hard  copy  checks  are  mailed  by  the 
intermediary.  We  estimate  the  cost  of 


mailing  payment  and  remittance  advices 
to  providers,  including  the  cost  of  the 
checks,  to  be  $.35  per  payment. 

B.  Discussion 

We  published  a  final  notice,  “Revised 
Procedures  for  Paying  Claims  from 
Providers  of  Services  (BPO-93-FN)”  on 
October  21, 1992  (57  FR  48033),  which 
specified  a  uniform  payment  policy  and 
procedures  for  paying  providers  of 
services  under  Medicare  Parts  A  and  B. 
The  new  procedures  allow 
intermediaries  and  carriers  to  pay 
providers  using  electronic  funds 
transfers  (EFTs);  that  is,  through  direct 
deposits  into  providers’  accounts  if 
certain  conditions  are  met. 

Additionally,  the  new  procedures 
require  that  those  providers  of  services 
that  receive  direct  deposits  accept 
electronic  remittance  advices  (ERAs)  in 
lieu  of  the  current  paper  remittance 
advices.  We  indicated  in  the  October 
21st  final  notice  that  we  would  issue 
appropriate  revised  instructions  in  the 
Medicare  Intermediary  Manual  and 
Medicare  Carriers  Manual,  part  I,  Fiscal 
Administration. 

C.  Proposed  Changes 

In  this  proposed  notice  we  also 
propose  to  implement  a  new  uniform 
mechanism  for  making  payments  to 
hospitals  for  services  furnished  under 
Medicare.  Limited  funding  for  Medicare 
contractor  operations  compels  us  to  use 
the  most  cost-effective  means  available 
to  process  and  pay  claims.  The 
migration  to  electronic  payment  and 
remittance  environments  at  most 
hospitals  would  result  in  greater 
efficiencies  for  the  institutions  and  the 
Medicare  program.  Our  current  proposal 
would  supplement  the  policy  contained 
in  the  October  21st  final  notice  in  regard 
to  hospitals.  We  propose  to  require 
hospitals  to  receive  all  payments  and 
remittance  advices  electronically  within 
60  days  after  publication  of  this  notice 
as  a  final  notice. 

At  this  time,  we  are  not  proposing  any 
further  changes  for  nonhospital 
providers’  receipt  of  remittance  advices 
or  their  billing  methods  nor  are  we 
roposing  any  further  changes  in 
illing,  payment  or  remittance  advices 
concerning  services  from  any  provider 
or  supplier  except  hospitals.  These 
providers  and  suppliers  would  continue 
to  have  the  option  as  specified  in  the 
October  21, 1992  final  notice  to  bill  and 
receive  payment  electronically. 

When  these  procedures  are  made 
final,  we  would  require  intermediaries 
to  pay  hospitals  through  direct  deposits 
(EFTs)  into  the  hospitals’  accounts.  We 
are  also  proposing  to  require 
intermediaries  to  furnish  electronic 


remittance  advices  (ERAs)  to  all 
hospitals  using  a  HCFA-approved 
format.  This  procedure  would  reduce 
the  cost  of  remittance  advices  through 
reduced  postage.  Implementing  EFT/ 
ERA  procedures  for  hospital  payments 
would  be  cost-effective  as  we  estimate  a 
net  savings  of  $.21  per  payment.  We 
estimate  the  total  savings  from  the  EFT/ 
ERA  requirement  to  be  $300,000  per 
vear.  We  do  not  expect  this  proposal  to 
have  any  effect  on  benefit  payments; 
that  is,  benefit  payments  will  not  be 
moved  between  fiscal  years. 

Consistent  with  current  policy, 
hospitals  would  continue  to  receive 
payment  as  frequently  as  they  do  now 
without  electronic  funds  transfers 
(EFTs).  We  propose  that  intermediaries 
make  direct  deposits  to  all  hospitals  that 
have  not  been  granted  an  exemption  to 
this  policy  through  the  electronic  funds 
transfer  method,  using  the  Automated 
Clearing  House  function  of  the  Federal 
Reserve  Banking  System.  Intermediaries 
would  initiate  electronic  funds  transfers 
to  hospitals  no  sooner  than  the  15th  day 
following  electronic  receipt  of  the 
claims  in  accordance  with  current 
payment  policy.  This  policy  was  first 
established  under  section  4031  of  OBRA 
1987  and  has  been  maintained  since 
1989  in  order  to  ensure  a  consistent 
flow  of  payments  from  the  Medicare 
trust  funds. 

As  stated  earlier,  we  propose  to 
require  that  all  hospitals  receive  their 
Medicare  program  payments  through 
EFTs,  and  also  accept  remittance  advice 
information  through  ERAs  no  later  than 
60  days  after  publication  of  the  final 
notice.  Most  fiscal  intermediaries,  in 
accordance  with  HCFA’s  Financial  Core 
Requirements,  currently  have  the 
capability  of  generating  EFT  payment 
files  and  electronic  remittances.  The 
remaining  intermediaries  should  have 
EFT/ERA  capability  by  early  1993.  If  a 
particular  intermediary  has  not 
implemented  EFTs  or  ERAs  prior  to 
publication  of  the  final  notice,  we 
propose  that  each  hospital  served  by 
that  particular  intermediary  be  required 
to  accept  both  EFTs  and  ERAs  within 
three  months  after  the  servicing 
intermediary  begins  EFT  and  ERA 
transmissions.  Once  this  three  month 
period  has  elapsed,  Medicare  would 
provide  no  paper  checks  or  remittance 
advices  to  hospitals  that  have  received 
no  official  exemption  from  the 
requirements  in  the  final  notice. 
Immediately  following  publication  of 
the  final  notice,  manual  instructions 
would  be  distributed  to  all 
intermediaries  outlining 
implementation  details  pertinent  to 
electronic  funds  transfer  and  the  use  of 
electronic  remittance  advices. 
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Again,  we  propose  that  these  general 
EFT/ERA  requirements  not  be  applied 
to  hospitals  with  Medicare  utilization 
rates  of  less  than  15  percent  However, 
note  that  those  hospitals  with  EMC 
capability  that  submit  paper  claims,  in 
any  instance,  will  be  required  to  accept 
EFTs  and  ERAs  without  exception. 

III.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  that  we  normally 
receive  on  a  proposed  document,  we 
cannot  acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  specified  in  the  “DATE”  section  of 
this  notice  and  respond  to  them  in  the 
final  notice  that  is  issued  following  this 
notice  with  comment  period. 

IV.  Information  Collection 
Requirements 

This  notice  contains  information 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980. 
Specifically,  this  notice  announces  our 
intention  to  require  hospitals  to  bill 
intermediaries  electronically,  to  require 
that  the  payment  mechanism  for  paying 
hospitals  be  through  electronic  deposits, 
and  to  require  hospitals  to  receive 
electronic  remittance  advices.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  V«  hour 
per  hospital  to  arrange  for  direct 
deposit.  A  notice  will  be  published  in 
the  Federal  Register  when  approval  is 
obtained.  Other  organizations  and 
individuals  desiring  to  submit 
comments  regarding  the  burden 
estimate  of  any  aspect  of  this  collection 
of  information,  including  suggestions 
for  reducing  this  burden,  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  at  the  address 
listed  earlier  in  this  document. 

V.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  notice  that  meets  one  of  the 
E.0. 12291  criteria  for  a  “major  rule"; 
that  is,  that  would  be  likely  to  result 
in — 

•  An  annual  effect  on  the  economy  of  $100 
million  or  more; 

•  A  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  Federal, 
State,  or  local  government  agencies,  or 
geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the  ability  of 
United  States-based  enterprises  to  compete 


with  foreign-based  enterprises  in  domestic  or 
export  markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5.  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  a  proposed  notice  such  as 
this  would  not  have  a  significant 
economic  impact  cut  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  hospitals  are  considered 
to  be  small  entities. 

Some  hospitals  may  incur  upfront 
costs  in  order  to  comply  with  this 
notice.  Hospitals  would  incur  such  costs 
if  they  have  to  modify  their  billing  and 
accounting  systems  to  accommodate 
electronic  billing,  electronic  posting  of 
remittance  advices,  and  electronic 
account  reconciliation.  However,  in 
most  cases,  hospitals  will  quickly 
recoup  this  investment  due  to  the 
benefits  and  efficiencies  associated  with 
electronic  billing  and  payment.  Among 
other  benefits,  implementation  of  this 
notice  will  give  hospitals  the 
opportunity  to  receive  their  payments 
and  remittances  electronically,  thus 
enabling  them  to  perform  reconciliation 
more  efficiently.  Hospitals  would  be 
assured  of  having  monies  in  their 
accounts  on  the  payment  settlement 
date,  thus  eliminating  the  costs 
associated  with  controlling  and 
depositing  hard  copy  checks.  In  general, 
the  system  required  by  this  notice 
should  greatly  improve  hospitals*  cash 
management  controls. 

We  have  concluded  that  this  proposed 
notice  is  not  a  major  rule  under  E.O. 
12291  since  it  would  not  have  an  effect 
on  the  economy  of  $100  million  or  more 
and  would  not  meet  any  of  the  other 
criteria,  nor  would  it  have  a  significant 
effect  on  a  substantial  number  of 
Medicare  participating  hospitals. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  rural  impact 
statement  if  a  proposed  rule  may  have 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  (MSA)  and  has  fewer 
than  50  beds. 

We  are  not  preparing  a  rural  impact 
statement  because  the  Secretary  certifies 
that  this  proposed  notice  would  not 
have  a  significant  economic  impact  on 
the  operation  of  a  substantial  number  of 
small  rural  hospitals. 

(Sec.  1815(a)  of  the  Social  Security  Act;  42 
U.S.C  1395g(a)) 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.772 — Medicare— Hospital 
Insurance) 

Dated:  December  8. 1992. 

William  Toby, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

(FR  Doc.  93-965  Filed  1-14-93;  8:45  am] 

BHJJNQ  CODE  41SS-M-M 


Health  Resources  And  Services 
Administration 

Final  Funding  Preference  for  Grants 
for  Health  Careers  Opportunity 
Program 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  92-31433, 
in  the  issue  of  Tuesday,  December  29, 
1992,  make  the  following  correction; 

Page  61915  in  the  first  column,  Item 
2,  should  read  as  follows: 

2.  The  cohort  of  first-year 
disadvantaged  students  entering  the 
health  or  allied  health  professions 
school  in  September  1992  exceeds  the 
number  of  disadvantaged  students 
enrolled  in  the  first-year  class  in 
September  1991  by  a  number  equal  to  at 
least  50  percent  of  the  postbaccalaureate 
participants  projected  for  enrolled  in 
1992. 

Dated:  January  11, 1993. 

Robert  G.  Harmon, 

Administrator 

(FR  Doc.  93-979  Filed  1-14-93;  8:45  am] 
BILLING  COOC  41S0  IS  M 


Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1993. 

Name:  Subcommittee  on  Process  of  the 
Advisory  Commission  on  Childhood 
Vaccines. 

Date  and  Time:  February  4, 1993, 9:30 
a.m.-5  p.m. 

Place:  Conference  Room  C,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

The  meeting  is  open  to  the  public 

Purpose:  This  Subcommittee  is  responsible 
for  seeking,  receiving,  and  analyzing 
systematic  feedback  (from  interested  parents' 
groups,  petitioners’  attorneys,  etc)  on  the 
implementation  of  die  Vaccine  Injury 
Compensation  Program  (V1CP)  and  for 
making  recommendations  to  the  full 
Commission  for  appropriate  changes  in  the 
system  in  order  to  improve  the  processes  and 
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procedures  used  by  the  various  parties 
Involved  in  the  V1CP. 

Agenda:  The  Subcommittee  will  examine 
damages  process  issues  and  awards  issues. 

Public  comment  will  be  permitted 
prior  to  the  lunch  break  and  at  the  end 
of  the  meeting.  Oral  presentations  will 
be  limited  to  5  minutes  per  public 
speaker.  Persons  interested  in  providing 
an  oral  presentation  should  submit  a 
written  request,  along  with  a  copy  of 
their  presentation  by  January  27  to  Mr. 
Matthew  B.  Barry,  Vaccine  Injury 
Compensation  Program,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  room  702, 
6001  Montrose  Road,  Rockville, 
Maryland  20852,  Telephone  (301)  443- 
6593. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any 
business  or  professional  affiliation  of 
the  person  desiring  to  make  an  oral 
presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a 
single  representative.  The  allocation  of 
time  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  The 
Vaccine  Injury  Compensation  Program 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation 
time.  Persons  who  do  not  file  an 
advance  request  for  presentation,  but 
desire  to  make  an  oral  statement,  may 
sign  up  in  Conference  Rooms  C  before 
10:00  a.m.  These  persons  will  be 
allocated  time  as  time  permits. 

Anyone  requiring  information 
regarding  the  subject  Commission 
should  contact  Mr.  Matthew  B.  Barry, 
Principal  Staff  Liaison,  Division  of 
Vaccine  Injury  Compensation,  Bureau  of 
Health  Professions,  Room  7-02, 6001 
Montrose  Road,  Rockville,  Maryland 
20852,  Telephone  (301)  443-6593. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  January  11, 1993. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc  93-978  Filed  1-14-93;  8:45  am) 
MJJNO  COOC  41S0-1S-M 


Public  Health  Service 

Agency  Forme  Submitted  to  the  Office 
of  Management  end  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 


been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  January  8, 
1992. 

(Call  PHS  Reports  Clearance  Officer  on 
202-690-7100  for  copies  of  requests) 

1.  HIV/AIDS  Related  Laboratory 
Training  Needs — New — The  purpose  of 
this  survey  is  to  determine  the  training 
needs  of  laboratorians  who  perform  tests 
for  the  HIV-1  antibody  by  HA  and 
CD4-T-cells  by  Floy  Cytometry,  as  a 
result,  training  materials  can  be 
designed  to  fill  knowledge  gaps. 
Respondents:  Businesses  or  other  for- 
profits.  Small  businesses  or 
organizations,  State  or  local 
governments.  Number  of  Respondents: 
3,102;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  Per 
Response:  0.457  hours;  Estimated 
Annual  Burden:  1,419  hours. 

2.  Biomedical  and  Psychosocial  Risk 
Factors  for  Tooth  Loss  in  Older 
Americans — New — This  study  will 
collect  primary  data  by  telephone  and 
clinical  examination  from  adults  at  risk 
for  tooth  loss  to  identify 
sociodemographic,  economic,  medical 
status,  attitudinal,  and  dental  care 
utilization  characteristics  that  place 
persons  at  increased  risk  for  tooth  loss. 
Data  will  be  collected  from  U.S.  adults, 
45  years  and  over,  and  other  high-risk 
populations,  and  their  dental  care 
providers.  Ifris  information  is  expected 
to  facilitate  more  cost-effective 
prevention  of  tooth  loss.  Respondents: 
Individuals  or  households,  Businesses 
or  other  for-profit,  Small  businesses  or 
organizations. 


Title 

Number 
ot  re¬ 
spond¬ 
ents 

Number 
of  re¬ 
sponses 
perm- 
spondent 

Average 
burden 
per  re¬ 
sponse 

Household  Re¬ 
spondents  ... 

7,167 

1 

.11  hr. 

Dental  Care 
Providers _ 

87 

1 

.5  hr. 

Estimated  Total  Annual  Burden:  834 
hours. 

3.  OMAR  Quick  Launch  Physician 
Survey,  Instrument  1:  Hearing 
Impairment  in  Infants — New — The 
Office  of  Medical  Applications  of 
Research  (OMAR)  will  conduct  surveys 
of  physicians  to  evaluate  changes  in 
their  practice  behavior  related  to 
detection  of  childhood  deafness,  the 
subject  of  an  upcoming  Consensus 
Development  Conference  (CDC). 
Physicians  will  be  surveyed  twice,  just 
before,  and  one  year  following  the  CDC. 
Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Number  of  Respondents:  1,800; 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Per  Response:  .17 


hours;  Estimated  Annual  Burden:  306 
hours. 

4.  A  Study  of  Caregiving  and 
Dementia  in  the  Honolulu  Heart 
Program  Cohort — 0925-0374 — The 
purpose  of  the  project  is  to  describe 
predictors  and  outcomes  of  caregiver 
burden  and  the  quality  of  life  in 
caregivers  of  elderly  men  with 
dementia.  Standard  questionnaires  will 
be  used  in  an  interview  format  to  obtain 
information  from  caregivers  and  control 
group. 

Respondents:  Individuals  or 
households.  Number  of  Respondents: 
400;  Number  of  Responses  per 
Respondent:  1.94;  Average  Burden  Per 
Response:  .5  hours;  Estimated  Annual 
Burden:  39  hours. 

Desk  Officer:  Shannah  Koss 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  January  11, 1993. 

James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 

[FR  Doc.  93-973  Filed  1-14-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Housing 

[Docket  No.  N-93-3563] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  January  22, 

1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
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FOR  FURTHER  IN  FORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
horn  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  It  is  also 
requesting  that  OMB  complete  its 
review  of  that  form  within  seven  days 
of  this  publication. 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 


(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  January  6, 1993. 

Arthur  ).  Hill, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Proposal:  Payment  Voucher  for 
Preservation  Technical  Assistance. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Notice  of  Funding  Availability  for  the 
Preservation  Technical  Assistance 
Planning  Grant  Funds  was  published  in 
the  Federal  Register  on  September  3, 
1992.  These  funds  have  been  made 
available  to  support  resident  supported* 
purchases  of  projects  eligible  for 
incentives  under  the  Preservation 
Program.  The  first  applications  are  in 
the  process  of  being  approved  for  grant 
award. 

The  form  assists  grant  recipients  in 
making  requests  for  disbursement  of 
funds  through  the  automated  Line  of 
Credit  Control/Voice  Response  System, 
which  will  expedite  the  disbursement  of 
funds  to  the  recipient.  The  form  also 
allows  HUD  field  staff  to  verify  requests 
for  funds. 

Form  Number:  HUD-9738. 

Respondents:  Grant  recipients  of 
Preservation  Technical  Assistance 
Planning  Grants. 

Frequency  of  Submission: 
Periodically,  as  grant  funds  are 
expended  and  requested. 

Reporting  Burden: 


Number 

Ol  re'  ™  How*  Pef 

spond-  fZLJZe  response 

ants  sponse 


Burden 

hours 


Information  collections . 


120 


10 


25 


300 


Total  Estimated  Burden  Hours:  300. 

Status:  New. 

Contact:  Betsy  Keeler,  HUD,  (202) 
708-1142.  Angela  Antonelli,  OMB  (202) 
395-6880. 

Dated:  January  6, 1993. 

Supporting  Statements,  Form  HUD- 
9738 

1.  Circumstances  that  make  the 
collection  of  information  necessary — 
legal,  administrative  requirements 

The  Notice  of  Funding  Availability  for 
the  Preservation  Technical  Assistance 
Planning  Grant  Funds  was  published  in 
the  Federal  Register  on  September  3, 
1992.  These  funds  have  been  made 
available  to  support  resident  supported- 
purchases  of  projects  eligible  for 
incentives  under  the  Preservation 
Program.  The  form  assists  grant 
recipients  in  making  requests  for 
disbursement  of  funds  through  the 
automated  Line  of  Credit  Control/Voice 
Response  System,  which  will  expedite 
the  disbursement  of  funds  to  the 
recipient.  The  form  also  allows  HUD 
field  staff  to  verify  requests  for  funds. 


2.  How,  by  whom,  and  for  what 
purpose  will  the  information  be  used? 

The  form  will  be  used  by  grantees  so 
that  they  may  be  reimbursed  for  funds 
spent  under  the  Preservation  Technical 
Assistance  Grant. 

This  information  will  be  used  by  the 
Department  to  assure  that  grantees  are 
vouchering  for  eligible  activities  under 
the  grant  and  to  monitor  funds  spent. 

3.  How  might  use  of  improved 
information  technology  affect 
collection? 

This  form  was  developed  in 
conjunction  with  the  Departments  Line 
of  Credit  Control  System/Voice 
Response  System  (LOCCS/VRS),  an 
automated  disbursement  system 
accessible  by  the  grantee  through  a 
touchtone  phone.  Improved  technology 
would  not  affect  this  information 
collection. 

4.  Duplication: 

There  will  be  no  duplication  of 
information.  Funds  spent  under  this 
grant  are  not  documented  in  any  other 
HUD  program. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  for  this  purpose. 


6.  This  form  and  the  telephone 
vouchering  process  will  simplify  the 
vouchering  process  for  all  entities 
including  small  entities. 

7.  This  reporting  requirement  is 
necessary  to  efficiently  disburse  grant 
funds. 

8.  There  are  no  special  circumstances 
requiring  the  collection  of  information 
that  is  inconsistent  with  the  guidelines 
in  5  CFR  1320.6. 

9.  The  Department  consulted  with  no 
outside  parties  on  the  development  of 
this  form. 

10.  There  are  no  assurances  of 
confidentiality  provided  to  respondents. 

11.  The  information  collected 
contains  no  items  of  a  sensitive  nature. 

12.  Costs  of  the  Information 
Collection. 

Cost  to  respondents  is  estimated  using 
the  burden  horns  calculated  in  13  below 
and  a  collar  cost  of  $20  per  hour  which 
includes  both  labor  and  overhead.  Cost 
to  the  Federal  Government  is  also 
estimated  using  an  hourly  labor/ 
overhead  rate  of  $20. 
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Respondents 

Burden  hours  x 

Cost/hour  - 

Total 

300 

$20 

$s.ooo 

Government 

Reaponsee  x  Hours  x 

CoeSTwur  - 

Total 

Process**) _ _ _ _ _  1200  .10  $20  $2,400 


13.  Tabulation  of  Burden  Hours. 

The  amount  of  funds  made  available 
under  the  NOFA  was  $15  million.  The 
Department  estimates  a  total  of  120 
grants  to  be  awarded  under  the  NOFA. 
This  estimate  assumes  all  grantees 
receive  the  maximum  award  for  all  three 
phases  of  the  NOFA  or  $125,000.  The 
Department  further  estimates  voucher 
requests  for  funds  to  be  made 


approximately  10  times  per  year  for 
each  grantee.  At  .25  hours  per  form,  the 
total  annual  respondent  burden  is  300 
hours.  The  government  processing 
burden  is  based  on  an  estimate  that 
verification  of  each  request  will  take  .10 
hours. 

14.  This  information  collection  is  the 
result  of  the  implementation  of  new 
statutory  requirements. 


15.  The  Department  does  not  plan  to 
use  the  collection  of  this  information  for 
any  published  statistical  use. 

BSUNQ  CODE  421S-0-M 
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LOCCS/VRS 

Preservation  Technical  Assistance 
Planning  Grant  Payment  Voucher 


U.S.  Department  of  Housing 
and  Urban  Development 
Office  of  Housing 

Preservation  of  Affordable  Housing 


OMB  Approval  No.  2502  0000  (exp.  xxxxxx) 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  0.25  hours  per  response,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer,  Office  of  Information 
Policies  and  Systems,  U.S.  Departmentof  Housing  and  Urban  Development,  Washington.  D.C.  20410-3600  and  to  the  Office  of  Managementand  Budget,  Paperwork 
Reduction  Project  (2502  0000)  Washington.  D  C.  20503.  Do  not  send  this  form  to  either  of  these  addressees  when  fiiled-in. 


4.  Type  ol  Disbursement: 

|~~|  1  h  Partial  Q  2  =  Final 


2.  LOCCS  Pgrm.  Area: 

PTAG 


S.  Voice  Response  No.  (5  digits,  hyphen.  5  more ) : 


6a  Grantee  Organization's  TIN  : 


8  Grant  No: 


Amount : 


Type  of  Funds  Requested 


Developing  of  RCs  and  CBOs  (legal,  accounting,  organizational  costs) 


1020 


Architectural  and  Engineering 


Secure  Financing,  TPA  or  Mortgage  documents 


1030 


Training  and  Technical  Assistance 


1040 


Preparing  Expression  of  Interest 


1050 

1060 

1070 

1080 


Preparing  Purchase  Offer 


Developing  Management  Capacity 


Market  Studies 


(Other  eligible  activity): 


IU0)  to  collect  aH  the  intormatlon  (except 
Development  Act  ol  1987.  *2  U.S.C. 
,OCCS)  have  their  access  capability 
itovide  the  information  requested 
fas  permitted  or  required  by  law. 


Privacy  Statement :  Public  Law97-255.  Financial  Integrity  Act.  31  U.S.C.  351 2.  autnonzes  the  Department  ot  Housing  and  Urban  OeveM 
the  Social  Security  Number  (SSN))  which  wtn  be  used  by  HUD  to  protect  disbursement  data  from  fraudulent  actions,  the  Housing  and 
3543.  authorizes  HUD  tocollect  the  SSN.  Thedataare  used  to  ensure  that  VidMduals  who  no  longer  requireaix  ess  to  Una  ot  Credit  Control 
promptly  aeleted.  Provision  ot  the  SSN  Is  mandatory.  HUD  uses  It  as  a  unique  idenutlor  lor  safeguarding  LOCCS  from  unauthorized  access, 
may  delay  the  processing  ot  your  approval  tor  access  to  LCCCS."  This  Information  will  not  be  otherwise  disclosed  or  released  outside  ol  HUD. 


I  hereby  certify  that  all  the  information  stated  herein,  as  well  as  any  information  provided  in  any  accompaniment  herewith,  is  tme  and 
accurate.  Warning:  HUD  will  prosecute  false  claims  and  statements.  Conviction  may  result  in  criminal  and/or  civil  penalties. 

(18  U.S.C.  1001, 1010,  1012:31  U.S.C.  3729. 3802) 

1 1 .  Name  &  Phone  Number  (including  area  code)  ot  the  112.  Signature :  113.  Date  ol  Request : 

Authorized  Person  who  completed  this  la  m : 


io.  Voucher  Total: 


page  1  of  2 


form  HUD-9738  (12/22/92) 
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Instructions  for  the 

Preservation  of  Affordable  Housing  Program 

Tecnical  Assistance 

Planning  Grant  Payment  Voucher: 

The  Planning  Grant  Payment  Voucher  form  must  be  completed  for 
each  request  of  Preservation  Technical  Assistance  funds.  Prepare 
the  Planning  Grant  Payment  Voucher  form  prior  to  calling  HUD  to 
request  funds  from  the  Line  of  Credit  Control  System  (LOCCS). 
Telephone  the  Preservation  Voice  Response  System  (VRS)  at 
(703)391- 1400 and  provide  your  security  ID.  After  completing  the 
call,  keep  the  original  of  the  form  in  the  Grantee’s  Program  file.  A 
copy  of  the  form,  with  expense  documentation,  must  be  received 
by  the  HUD  Field  Office  within  seven  days  after  the  call-in. 


Instructions: 

Item  1 .  Voucher  Number:  Provided  by  LOCCS  /  VRS  at  the  time 
of  call-in. 

Item  2.  LOCCS  Program  Area:  The  program  code  (PTAG)  is 
preprinted  in  block  2. 

Item  4.  Type  of  Disbursement:  Check  “final"  if  this  is  the  final 
disbursement  for  this  phase  of  Preservation  Technical  Assis¬ 
tance  Grant  Award.  Otherwise,  check  "partial/ 

Item  5.  Voice  Response  No:  Enter  the  10  digit  Voice  Response 
Number  assigned  by  HUD. 

Item  6.  Grantee  Organization’s  Name:  Enter  the  lead  applicant 
identified  in  the  grant  agreement  who  is  legally  responsible 
for  completion  of  the  Preservation  Technical  Assistance 
Program  activities. 

Item  6a.  Grantee  Organlzatlon’sTax  Identification  No:  Enter  the 
Tax  (employer)  Identification  Number  shown  in  item  6  on 
Standard  Form 424 of  the  Preservation  Technical  Assistance 
Application  and  the  SF  1 199 A  (direct  deposit  form). 


Item  8.  Grant  Number:  Enter  the  Grantee’s  grant  number  shown  in 
the  Grant  Agreement. 

Item  9.  Type  of  Funds  Requested:  Enter  the  amount  requested  in 
each  category  (boxes  1010  through  1090)  and  the  total  funds 
requested  under 

Item  10,  Voucher  Total.  The  voice  response  system  (VRS)  will 
confirm  the  amounts  requested  in  each  line  item  and  the  total 
amount  requested  at  the  end  of  the  call-in. 

Item  11.  Name  &  phone  number  (including  area  code)  of  the 
authorized  person  who  completed  the  call-in  to  VRS.  The 
authorized  person  is  shown  on  line  3  of  fonn  HUD-27054. 

Item  12.  Signature  of  the  person  identified  in  item  11. 

Item  13.  Date  of  this  Request:  Enter  the  date  of  the  call-in  to 
request  funds. 


page  2  ot  2  form  HUD-9738 

[FR  Doc.  93-1023  Piled  1-14-93;  8:45  am] 
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[Docket  No.  N-92-3487;  FR-3092-C-03] 

Funds  Availability:  Congregate 
Housing  Services  Program  NOFA  for 
Fiscal  Year  1992;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD;  Office  of  the 
Commissioner,  Farmers  Home 
Administration  (FmHA). 

ACTION:  Notice  of  funding  availability 
for  fiscal  year  1992;  correction. 

SUMMARY:  On  December  8, 1992  (57  FR 
58056),  the  Department  published  in  the 
Federal  Register,  a  Notice  of  Funding 
Availability  (NOFA)  that  announced  the 
funding  of  a  national  competition  for 
the  supportive  services  component  of 
the  Congregate  Housing  Services 
Program  (CHSP).  The  purpose  of  this 
document  is  to  insert  information  that 
was  inadvertently  omitted  from  the 
Application  Requirements  section  of 
that  NOFA. 

DATES:  The  deadline  date  for  submission 
of  an  application  for  funding  under  the 
CHSP  is  on  or  before  3  p.m..  Eastern 
Standard  Time,  March  8, 1993. 

RECEIPT  Of  APPLICATIONS:  HUD  will 
receive  applications  at:  U.S.  Department 
of  Housing  and  Urban  Development, 
Office  of  Procurement  and  Contracts 
(OPC),  Program  Support  Division,  ACS- 
KK,  451  Seventh  Street,  SW.,  room 
5256,  Washington,  DC  20410.  Upon 
receipt,  OPC  will  date-stamp  incoming 
applications  to  evidence  (timely  or  late) 
receipt,  and  upon  request,  provide  the 
applicant  with  an  acknowledgement  of 
receipt.  FAXed  applications  are  NOT 
acceptable.  Applications  will  also  be 
sent  to  HUD  field  offices  or  FmHA  State 
offices,  as  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  concerning 
grants  under  the  CHSP,  or  limited 
technical  assistance  by  telephone 
regarding  the  preparation  of  an 
application  for  the  CHSP,  potential 
applicants  may  contact  HUD  and  FmHA 
headquarters  as  follows: 

For  questions  regarding  HUD  projects, 
contact  the  Services  Branch,  Housing  for 
Elderly  and  Handicapped  People 
Division,  Office  of  Elderly  and  Assisted 
Housing,  Department  of  Housing  and 
Urban  Development.  Please  tell  the 
person  who  answers  your  call  the  city 
and  State  the  project  is  located  in  and 
the  servicing  HUD  field  office,  if  known. 
You  will  be  directed  to  the  appropriate 
staff  person.  The  number  is  (202)  708- 
3291.  (This  is  not  a  toll-free  number.) 
Hearing-impaired  individuals  may  reach 
the  Services  Branch  by  calling  the  TDD 
number  of  the  Federal  Relay  Service,  1- 


800-87 7-TDDY,  and  request  a  transfer, 
or  by  calling  (202)  708-4594. 

For  questions  regarding  FmHA 
projects,  call  the  Multifamily  Processing 
Division,  Special  Authorities  Branch, 
Farmers  Home  Administration, 
Department  of  Agriculture.  Callers  may 
request  either  John  Pentecost  or  Sue 
Harris.  The  telephone  number  is  (202) 
720-1606.  (This  is  not  a  toll-free 
number.)  Hearing-impaired  individuals 
may  reach  FmHA  by  calling  the  central 
TDD  number  of  (202)  245-0846,  or  by 
calling  the  TDD  number  of  the  Federal 
Relay  Service,  1-8 00-8 77-TDDY  and 
request  a  transfer,  or  by  calling  (202) 
708-9300. 

SUPPLEMENTARY  INFORMATION: 

Accordingly,  the  Notice  of  Funding 
Availability  (FRDoc.  92-29242), 
published  in  the  Federal  Register  on 
December  8, 1992  (57  FR  58056),  is 
corrected  on  page  58060,  in  the  third 
column,  in  section  n.B.6,  by  adding  a 
new  paragraph  "h”,  to  immediately 
follow  paragraph  "g”,  to  read  as  follows: 

n.  Application  Process 
***** 

B.  Application  Requirements 

•  *  •  *  * 

6.  *  *  * 

h.  For  those  projects  proposed  for 
CHSP  funds  and  in  which  currently 
exists  a  services  program(s),  the 
following  information  must  be 
submitted  for  project  supplied  services 
or  services  in  the  project  on-site  or  off¬ 
site  through  grant,  contract  or  third 
party  arrangement. 

(1)  Documentation  for  current  services 
budget  including  amount  of  dollars  per 
service  broken  out  by  line  item  and 
numbers  served  for  each  service 
provide;  and 

(2)  Justification  for  why  additional 
funds  are  necessary  under  CHSP. 

***** 

Dated:  January  8, 1993. 

Grady  J.  Norris, 

Assistant  General  Counsel  for  Regulations. 

(FR  Dot  93-944  Filed  1-14-93;  8:45  am) 
BtUJNQ  COOC  4310-27-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-1817;  FR-3350-N-14) 

Federal  Property  Suitable  as  Faculties 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  15, 1993. 
ADDRESSES:  For  further  information, 
contact  James  Forsberg,  Department  of 
Housing  and  Urban  Development,  room 
7262, 451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88— 2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  January  8, 1993. 

Paul  Rokman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  93-874  Filed  1-14-93;  8:45  ami 

BHJJNO  CODE  421S-3S-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Public  Advisory 
Group;  Meetings 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior  announces  a  public  meeting  of 
the  Exxon  Valdez  Oil  Spill  Public 
Advisory  Group  to  be  held  on  February 
10, 1993,  at  9:30  a.m.,  in  the  first  floor 
conference  room,  645  G  Street, 
Anchorage,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental 
Affairs,  1689  C  Street,  suite  119, 
Anchorage,  Alaska  (907)  271-5011. 
SUPPLEMENTARY  INFORMATION:  The  Public 
Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
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District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  This  meeting  will 
include: 

(1)  A  review  of  restoration  plan 
alternative  themes; 

(2)  A  review  of  habitat  protection 
activities;  and 

(3)  A  review  of  the  proposed  1994 
work  plan. 

Dated:  January  11, 1993. 

Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Affairs. 

[FR  Doc.  93-1071  Filed  1-14-93;  8:45  ami 

MUJNQ  COOt  4310-RO-M 


Bureau  of  Land  Management 

[(AK-967-4230-1 5),  AA-10592] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  and  14(h)(7)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18, 1971, 43  U.S.C.  1601, 
1613(h)(7),  will  be  issued  to  Koniag,  Inc. 
The  lands  involved  are  in  the  vicinity  of 
Larsen  Bay,  Alaska. 

T.  33  S.,  R.  28  W.,  Seward  Meridian,  Alaska 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  die  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  <(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  die 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  undl  February  16, 1993,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  form  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Tbrry  R.  Haaaett, 

Chief,  Branch  of  KCS  Adjudication. 

[FR  Doc  93-901  Filed  1-14-93;  8:45  am] 

MUJNQ  COOK  4310-JA-M 


[CA-080-5101-10-XBHA;  CA-24320] 

Hidden  Valley  Resources  Residuals 
Repository,  San  Bernardino  County, 
CA,  Draft  Environmental  Impact 
Report/Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  a  Draft 
Environmental  Impact  Statement  has 
been  prepared  for  the  proposed  Hidden 
Valley  Resources  Residuals  Repository 
for  specified  hazardous  waste  in  the 
California  Desert  Conservation  Area, 

San  Bernardino  County,  California.  The 
proposed  action  is  located  in  the  Cady 
Mountains,  approximately  35  miles  east 
of  the  City  of  Barstow  and 
approximately  10  miles  north  of 
Interstate  Highway  40.  This  document 
has  been  prepared  by  the  Bureau  of 
Land  Management  (BLM)  and  the 
County  of  San  Bernardino  as  a  joint 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  (EIR/ 
EIS)  to  meet  the  requirements  of  the 
National  Environmental  Policy  Act  and 
the  California  Environmental  Quality 
Act. 

Reading  copies  are  available  at:  BLM, 
Barstow  Resource  Area,  150  Coolwater 
Lane,  Barstow;  BLM,  California  Desert 
District,  6221  Box  Springs  Blvd, 
Riverside;  San  Bernardino  County 
Government  Center,  385  N.  Arrowhead 
Avenue,  Third  Floor,  San  Bernardino; 
San  Bernardino  County  Building,  15505 
Civic  Drive,  Victorville;  Newbeny 
Springs  Community  Center,  30887 
Newberry  Road,  Newberry  Springs  and 
libraries  in  Victorville,  Barstow,  and 
San  Bernardino. 

DATES:  Written  comments  on  the  draft 
must  be  delivered  or  postmarked  no 
later  than  March  19, 1993.  Oral  and/or 
written  comments  may  also  be 
presented  at  public  meetings  scheduled 
at  the  following  locations  and  dates: 


Location 

Date 

Time 

Holiday  Inn,  1-15  and 
Palmdale  Road, 
Victorville,  CA  92382. 

February  23, 
1993. 

7-9  p.m. 

Newbeny  Springs 
Community  Center, 
30887  Newbeny 

Road,  Nevfteny 
Springs,  CA  92365. 

February  24, 
1993. 

7-9  p.m. 

San  Bernardino  County 
Government  Center, 
Hearings  Chamber, 
385  N.  Arrowhead 
Avenue,  San 
BemanSno,  CA. 

February  25, 
1993. 

7-9  p.m. 

ADDRESS:  Written  comments  should  be 
addressed  to:  County  of  San  Bernardino, 
Planning  Department,  385  N. 

Arrowhead  Avenue,  Third  Floor,  San 
Bernardino,  CA  92415-0182,  Attn:  Mr. 
Randy  Scott. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Kalish,  BLM  Project  Manager,  150 
Coolwater  Lane,  Barstow,  CA  92311; 
telephone  (619)  256-3591. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
EIR/EIS  identifies  and  describes  the 
probable  environmental  impacts  that 
would  result  from  the  proposed 
construction  and  operation  of  a 
specified  hazardous  waste  disposal 
facility.  The  proposed  action  consists  of 
subsurface  containment  structures  on 
private  lands  designed  to  accept  up  to 
450,000  tons  annually  of  dry,  treated 
and  stabilized  hazardous  waste 
residuals  and  cleanup  waste  over  a  120 
year  period.  A  new  road  and  rail  access 
corridor  would  be  placed  on  public 
lands.  Administration  and  containment 
areas  total  5,260  acres  of  private  and 
public  lands. 

Issues  identified  through  the  scoping 
process  and  evaluated  in  the  EIR/EIS 
include  geology,  soils,  hydrology,  noise, 
biological  resources,  cultural  and 
paleontological  resources,  air  quality, 
water  supply  and  quality,  scenic/visual 
resources,  transportation,  land  use, 
wilderness  study  areas,  and  public 
health  and  safety. 

Dated:  January  8, 1993. 

Karla  K.H.  Swanson, 

Area  Manager. 

[FR  Doc.  93-841  Filed  1-14-93;  8:45  am] 
MUJNQ  CODE  4310-40-M 


[C  A-060-43-71 22  08 1016;  CACA  27555] 

Realty  Action;  San  Bernardino  County, 
CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amendment  to  the  Notice  of 
Realty  Action  published  in  the  Federal 
Register  June  11, 1992,  Volume  57,  No. 
113,  Pages  24809  and  24810. 

SUMMARY:  This  amendment  eliminates 
all  of  section  21,  T.32  S.,  R.44  E.,  Mount 
Diablo  Meridian,  California,  from  the 
exchange  and  adds  the  following  parcel 
containing  640  acres  of  offered  private 
lands  in  San  Bernardino  County. 

Mount  Diablo  Meridian,  California 

T.  31  S..  R.  45  E. 

Sec.  21,  AU; 

The  surface  and  all  minerals  will  be 
conveyed  to  the  United  States. 

EFFECTIVE  DATE:  January  15. 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  about  this 
exchange  is  available  at  the  Barstow 
Resource  Area  Office,  150  Coolwater 
Lane,  Barstow,  CA  92311  (619)  256- 
3591,  and  the  California  Desert  District 
Office,  6221  Box  Springs  Blvd., 
Riverside,  CA  92507-0714.  For  a  period 
of  forty-five  (45)  days  from  the  date  of 
publication  of  this  notice  in  th  e  Federal 
Register  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District  at  the  above 
address. 

Dated:  January  6, 1993. 

Henri  R.  Bisson, 

District  Manager. 

(FR  Doc.  93-1086  Filed  1-14-93;  8:45  ami 

BH.UNG  COOE  4310-40-M 


[MT-021 0-421 0-04;  MTM  80345] 

Realty  Action;  Exchange  of  Public 
Lands  and  Minerals  in  Musselshell  and 
Yeliowstone  Counties,  MT;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  92-30609 
on  page  60002  in  the  issue  of  Thursday, 
December  17, 1992,  make  the  following 
correction: 

In  the  second  column,  under  Selected 
Federal  Coal  to  be  Acquired  by 
Meridian  in  Musselshell  County,  the 
description  was  as  follows:  T.  6  N.,  R. 

26  E.,  Section  4,  all  Section  12,  all; 
Consisting  of  1257.55  acres  of  coal.  This 
should  be  changed  to  read  T.  6  N.  R.  26 
E.,  Sections  12  and  14,  all;  Consisting  of 
1257.55  acres  of  coal. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange  is 
available  at  the  Billings  Resource  Area 
office. 

Darrel  G.  Pistorius, 

Acting  District  Manager. 

(FR  Doc.  93-966  Filed  1-14-93;  8:45  am] 

BIUJNQ  COOE  4310-OK-M 


PD-943-4210-06;  IDL-29692] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting,  Idaho 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Forest  Service, 
Department  of  Agriculture,  proposes  to 
withdraw  5.93  acres  of  National  Forest 
System  land  for  construction  of  the 
Salmon  Canyon  Copper  Boating  Site 
Recreation  Area.  This  notice  closes  the 
land  for  up  to  two  years  from  surface 
entry  and  mining.  The  land  will  remain 


open  to  mineral  leasing  and  all  other 
uses  which  may  be  made  of  National 
Forest  System  lands. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
April  15, 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director,  BLM,  3380  Americana 
Terrace,  Boise,  Idaho  83706. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay,  BLM,  Idaho  State 
Office,  (208)  384-3166. 

SUPPLEMENTARY  INFORMATION:  On 
January  4, 1993,  the  U.S.  Forest  Service, 
Department  of  Agriculture,  filed  an 
application  to  withdraw  the  following- 
described  National  Forest  System  lands 
from  settlement,  sale,  location  or  entry 
under  the  general  land  laws,  including 
the  mining  laws,  subject  to  valid 
existing  rights: 

Boise  Meridian 

T.  23  N.,  R.  16  E., 

A  tract  of  land  being  that  part  of  the  SEV* 
of  unsurveyed  sec.  26,  more  particularly 
described  as  follows: 

Beginning  at  Salmon  River  Road  GPS 
control  point  No.  9,  a  3 ’A  inch  aluminum  cap 
on  a  1-inch  aluminum  drive-in  rod;  thence 
North  75°15'58"  East,  2,148.09  feet  to  the 
ordinary  high  water  mark  of  the  right  bank 
of  the  Salmon  River  and  AP-1,  a  3Vt  inch 
aluminum  cap  on  1-inch  aluminum  drive-in 
rod,  the  Point  of  Beginning;  thence  North  5° 
50*  23"  West.  755.08  feet  to  AP-2,  a  3 Vi  inch 
aluminum  cap  on  a  1-inch  drive-in  rod; 
thence  North  89°54'35"  East,  640.79  feet  to 
the  ordinary  high  water  mark  of  the  right 
bank  of  the  Salmon  River  and  AP-3,  a  3  Vi 
inch  aluminum  cap  on  a  1-inch  aluminum 
drive-in  rod;  thence  southwesterly  along  the 
ordinary  high  water  line  of  the  right  bank  of 
the  Salmon  River  to  AP-1,  the  Point  of 
Beginning. 

The  area  described  contains  5.03  acres  in 
Lemhi  County. 

Notice  is  hereby  given  that 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 

fmblished  in  the  Federal  Register  at 
east  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 


segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  existing  valid  and  authorized  uses. 

Dated:  January  8, 1993 
William  E.  Ireland, 

Chief,  Realty  Operations  Section. 

[FR  Doc.  93-1035  Filed  1-14-93;  8:45  am] 
BIUMO  COOE  4310-00-41 


[G-910-G3-001 4-4210-06;  NMNM  88896] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has  filed 
an  application  to  withdraw 
approximately  4,887.56  acres  of 
National  Forest  System  lands  for  the 
East  Fork  River  Canyon  and  Scenic 
Byway  and  to  protect  high  recreation 
values.  This  notice  closes  the  land  for 
up  to  2  years  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights.  The 
lands  will  remain  open  to  all  other  uses 
which  may  be  made  of  National  Forest 
Systems  lands. 

DATES:  Comments  and  requests  for  a 
public  meeting  should  be  received  on  or 
before  April  15, 1993. 

ADORESSE8:  Comments  and  meeting 
requests  should  be  sent  to  the 
Albuquerque  District  Manager,  BLM, 

435  Montano  Road  NE,  Albuquerque, 
New  Mexico  87107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Martinez,  BLM,  Albuquerque 
District  Office,  (505)  761-8907. 
SUPPLEMENTARY  INFORMATION:  On 
December  15, 1992,  the  United  States 
Department  of  Agriculture  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Principal  Meridian 

Santa  Fe  National  Forest 
T.  18  N.,  R.  3  E., 

Sec.  1,  lots  5  to  16,  inclusive,  SVfeNEy«,  and 
SEV«SEVi  (excluding  that  portion 
designated  as  the  East  Fork  of  the  Jemez 
Wild  and  Scenic  River  as  described  in 
Pub.  L.  101-306  of  June  6, 1990)  ; 

Sec.  2,  lot  1,  SViNEV.,  EV1SWV4NWV4, 
SEV«NW\4SWV4NWV*, 
SW14SWV4NWV4NWV4,  SEV4NWV4, 
NVS1SWV4,  EViEV»SEV4SWV4,  EViSEVi, 

'  NVzNWVtSE1/.,  N%SViNWV4SEV4, 
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SWV*SWV«NWV*SEV*. 

WVjWViSWVWSEV*, 

SE  V*SW  V*S  W  V4SE  V« ,  and 
SViSEV*SWV*SEV«  (excluding  that 
portion  designated  as  the  East  Fork  of  the 
jemez  Wild  and  Scenic  River  as 
described  in  Pub.  L.  101-306); 

Sec.  3.  lot  8,  SWV*NWV.,  WV4SEV.NWV*, 
WV1SWV4,  WViEMjSWV*.  and  NEV«SEV. 
(excluding  that  portion  designated  as  the 
East  Fork  of  the  femes  Wild  and  Scenic 
River  as  described  in  Pub.  L.  101-306); 

Sec  4,  lots  3  to  6,  inclusive,  SViNVi, 

SWV«,  NEV«SEV«,  and  SV2SEV* 

(excluding  that  portion  designated  as  the 
East  Fork  of  the  femes  Wild  and  Scenic 
River  as  described  in  Pub.  L.  101-306); 

Sec.  5..  lots  8  to  10,  inclusive,  SV2NEV4. 
and  SEV*  (excluding  that  portion 
designated  as  the  East  Fork  of  the  Jemez 
Wild  and  Scenic  River  as  described  in 
Pub.  L.  101-306); 

Sec.  10.  SVzNWV.NEV*,  SWV^NEV*. 
NWV.NEVWNWV.,  SVjNEV.NWV,, 
NWViNWVi,  SViNWV.,  SWV«. 

S W V«NE V.NE V*SEV« ,  W’ANEVtSEV*. 
W>/tSEV«NEV*SEV«.  SE  V«SE  V«NE  V+SE’A . 
WV2SEV4,  and  SEV4SEV4  (excluding  that 
portion  designated  as  the  East  Fork  of  the 
jemez  Wild  and  Scenic  River  as 
described  in  Pub.  L.  101-306); 

Sec.  12.  B\fe; 

Sec.  13.  NViNVi; 

Sec.  14.  lots  1  and  2.  and  NV2NWV4. 

T.  18  N..  R.  4  E.. 

Sec.  3,  lots  17  and  18,  and  lots  22  to  24. 
inclusive  (excluding  that  portion 
designated  as  the  East  Font  of  the  Jemez 
Wild  and  Scenic  River  as  described  in 
Pub.  L.  101-306); 

Sec.  4,  lots  9  to  16.  inclusive,  and  lots  19 
to  24,  inclusive  (excluding  that  portion 
designated  as  the  East  Fork  of  the  Jemez 
Wild  and  Scenic  River  as  described  in 
Pub.  L.  101-306); 

Sec.  5.  lots  9  to  17,  inclusive,  and  lots  21 
to  28.  inclusive  (excluding  that  portion 
designated  as  the  East  Fork  of  the  Jemez 
Wild  and  Scenic  River  as  described  in 
Pub.  L.  101-306); 

Sec.  6,  lots  7,  and  lots  12. to  26,  inclusive 
(excluding  that  portion  designated  as  the 
East  Fori;  of  the  Jemez  Wild  and  Scenic 
River  as  described  in  Pub.  L.  101-306); 

Sea  7.  lots  2, 3, 4, 6,  and  7,  BVi,  and 
EVtV/Vt-. 

Sea  8.  SEV«SEV<NEV«NEV«,  NW'A 
NWV.NWV4NEV4.  SBV4NEV4, 
NEV.NEV4NEV4NWV4, 
SV2NEV4NEV4NWV4, 
NWV.NWV,NEV«NWV4 . 
EViSWV4NEV4NWV4,  SEV4NEV4NWV4, 
W’ANWV4.  SEV4NWV4,  NViSW’A. 
NEV4SEV4,  and  S'AS’A; 

Sea  9,  EVi.  NEV4NWV4. 
SEV4NEV4NWV4NWV.,  S’ANWV.NWV., 
S’ANWV*.  and  SWlA  (excluding  that 
portion  designated  as  the  East  Fork  of  the 
jemez  Wild  and  Scenic  River  as 
described  in  Pub.  L  101-306); 

Sec.  10.  NWV4; 

Sea  17.  NVfrNVfc 

Sea  18.  lots  1,  NV2NEV4  and  NEV4NWV2. 

The  areas  described  aggregate 
approximately  4.887.56  acres  in  Sandoval 
County. 


The  purpose  of  the  proposed 
withdrawal  is  to  preserve  the 
watersheds,  the  outdoor  recreation 
opportunities,  and  the  visual  quality 
within  view  of  the  East  Fork  of  the 
Jemez  Wild  and  Scenic  River  and 
proposed  East  Folk  National  Recreation 
Trail  and  New  Mexico  State  Highway  4 
Scenic  Byway. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Albuquerque  District  Manager,  Bureau 
of  Land  Manager. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Albuquerque 
District  Manager,  Bureau  of  Land 
Management  within  90  days  from  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting.  „ 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  Unless  the 
application  is  denied,  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  land  uses  permitted  by  the  Forest 
Service  under  existing  laws  and 
regulations. 

The  temporary  segregation  of  land  in 
connection  with  this  withdrawal 
application  or  proposal  shall  not  affect 
the  administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
lands  by  the  United  States  Department 
of  Agriculture. 

Dated:  January  7. 1993. 

Patricia  E.  McLean, 

Acting  District  Manager. 

[FR  Doc.  93-967  Filed  1-14-93;  8:45  am) 

BILLING  COO€  4310-FB-M  \ 


Minerals  Management  Service 

Availability  of  Outer  Continental  Shelf 
Official  Protraction  Diagrams 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice. _ " 

SUMMARY:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 
following  revised  outer  continental  shelf 
(OCS)  Official  Protraction  Diagrams  are 
on  file  and  available  in  the  Alaska  OCS 
Region  office,  Anchorage,  Alaska.  These 
diagrams  are  based  on  North  American 
Datum  1927  and  were  revised  to  reflect 
the  recent  survey  results  in  the  area  of 
Peard  Bay  in  the  Beaufort  Sea  Planning 
Area,  Alaska. 


Description 

Revision  date 

NR  4-3,  Walnwright  . ... 

NR  4-4,  Meade  River 

November  20, 1992. 
November  20, 1992. 

ADDRESSES:  Copies  of  these  Official 
Protraction  Diagrams  may  be  purchased 
for  $2  each  from  the  Library,  Minerals 
Management  Service,  Alaska  OCS 
Region,  940  East  36th  Avenue, 
Anchorage.  Alaska  99508-4302,  (907) 
271-6435. 

Dated:  January  7,1993. 

Alan  D.  Powers, 

Regional  Director,  Alaska  OCS  Region. 

IFR  Doc.  93-1034  Filed  1-14-93;  8:45  am) 

BILUNG  COM  4310-MR-M 


National  Park  Service 

Gateway  National  Recreation  Area 
Sandy  Hook  Unit,  NJ;  Environmental 
Assessment  for  Development  at  Great 
Kills  Park;  Availability  and  Public 
Comment  Period 

In  accordance  with  the  National 
Environmental  Policy  Act  (Pub.  L.  91- 
190)  the  National  Park  Service,  U.S. 
Department  of  the  Interior,  announces 
that  an  Environmental  Assessment  for 
Development  at  Gunnison  and  North 
Beaches,  Sandy  Hook  Unit,  Gateway 
National  Recreation  Area,  New  Jersey  is 
available  for  public  review  and 
comment. 

During  the  public  review  period  of 
January  19, 1993  through  February  19, 
1993,  interested  persons  may  review  the 
document  and  make  written  comments 
to  the  Superintendent,  Gateway 
National  Recreation  Area,  Fioyd  Bennett 
Field,  Building  #69,  Brooklyn,  New 
York.  11234, 

Limited  copies  of  the  document  are 
available  to  the  public  upon  request  by 
writing  to  the  above  address  or  calling 
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Paul  (Skip)  Cole,  Site  Manager,  Sandy 
Hook  Unit  at  (908)  872-0115. 

Dated:  January  8, 1993. 

Steven  H.  Lewis, 

Acting  Regional  Director. 

(FR  Doc.  93-1070  Filed  1-14-93;  8:45  am] 

BILLING  CODE  431 0-1  IMS 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-334] 

Certain  Condensers,  Parts  Thereof  and 
Products  Containing  Same,  Including 
Air  Conditioners  for  Automobiles 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  9  a.m.  on  February  8, 
1993,  in  Courtroom  C  (room  217),  U.S. 
International  Trade  Commission 
Building,  500  E  St.  SW.,  Washington, 

DC,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  January  4, 1993. 

Janet  D.  Saxon, 

Administrative  Law  Judge. 

[FR  Doc.  93-977  Filed  1-14-93;  8:45  ami 

BILLING  CODE  7020-02-M 

Report  to  the  President  on 
investigation  No.  TA-201-63;  Extruded 
Rubber  Thread 

Determination 

On  the  basis  of  the  information 
developed  in  the  subject  investigation, 
the  Commission  was  equally  divided  on 
the  question  of  whether  extruded  rubber 
thread 1 2 3  is  being  imported  into  the 
United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  the  threat  thereof,  to 
the  domestic  industry  producing  an 
article  like  or  directly  competitive  with 
the  imported  article.2  3  The  Commission 
did  not  find  that  critical  circumstances 
exist.4 * 

1  The  imported  article  covered  by  this 
investigation  is  extruded  rubber  thread  of  natural 
rubber  latex,  classified  under  hearing  4007.00.00  of 
the  Harmonized  Tariff  Schedule  of  the  United 
States  (HTS). 

2  Chairman  Newquist  and  Commissioners  Rohr 
and  Nuzum  voted  in  the  affirmative.  Vice  Chairman 
Watson  and  Commissioners  Brunsdale  and 
Crawford  voted  in  the  negative. 

3  Section  330(d)(1)  of  the  Tariff  Act  of  1930 
provides  that  when  the  Commission  is  equally 
divided  on  the  question  of  injury  under  section  201 
of  the  Trade  Act  of  1974,  "then  the  determination 
agreed  upon  by  either  group  of  Commissioners  may 
be  considered  by  the  President  as  the  determination 
of  the  Commission.” 

4  Chairman  Newquist  and  Commissioners  Rohr 

and  Nuzum  made  a  negative  determination  with 


Finding  and  Recommendation  on 
Remedy9 

Chairman  Newquist  and 
Commissioners  Rohr  and  Nuzum 
recommend  that  the  President  proclaim 
a  tariff-rate  quota  on  imports  of  such 
extruded  rubber  thread  for  a  5-year 
period: 

(1)  With  the  quota  to  be  set  at  17  million 
pounds  for  the  first  2  years  of  the  relief 
period  and  thereafter  adjusted  annually  so  as 
to  be  set  at  a  level  equal  to  50  percent  of 
domestic  consumption  for  the  prior  calendar 
year,  and 

(2)  With  existing  rates  of  duty  to  apply  to 
within-quota  imports,  and  with  the  following 
rates  of  duty,  in  addition  to  any  other  duties, 
to  apply  to  over-quota  imports:  25  percent  ad 
valorem  in  the  first  3  years,  15  percent  ad 
valorem  in  the  fourth  year,  and  10  percent 
and  valorem  in  the  fifth  year.9 

They  find  that  this  action  will  address 
the  serious  injury  found  to  exist  and 
does  not  exceed  the  amount  necessary 
to  remedy  such  injury,  and  that  such 
action  will  be  the  most  effective  in 
facilitating  the  efforts  of  the  domestic 
industry  to  make  a  positive  adjustment 
to  import  competition.  They  further 
recommend  that  the  continuation  of  this 
relief  beyond  the  first  2  years  be 
conditioned  on  the  domestic  industry’s 
making  reasonable  progress  in 
implementing  the  proposed  adjustment 
plan  and  that  such  relief  and  industry 
adjustment  be  the  subject  of  annual 
Commission  review  investigations 
under  section  204  of  the  Trade  Act  of 
1974  after  the  second  year  of  relief  for 
such  period  that  relief  remains  in  effect. 

respect  to  the  issue  of  critical  circumstances.  Vice 
Chairman  Watson  and  Commissioners  Brunsdale 
and  Crawford  did  not  reach  the  issue. 

3  Section  202(b)(6)  of  the  Trade  Act  of  1974 
provides  that  "Only  those  members  of  the 
Commission  who  agreed  to  the  affirmative 
determination  under  subsection  (b)  are  eligible  to 
vote  on  the  recommendation  to  be  made”  on 
remedy.  The  provision  further  states  that  “Members 
of  the  Commission  who  did  not  agree  to  the 
affirmative  determination  may  submit,  in  the 
(Commission’s)  report  *  *  *  separate  views 
regarding  what  action,  if  any,  should  be  taken  under 
section  203”  by  the  President. 

*  Imports  from  Israel,  Canada,  and  beneficiary 
countries  under  the  Caribbean  Basin  Economic 
Recovery  Act  and  the  Andean  Trade  Preference  Act 
are  de  minimis  or  nil.  Accordingly,  this 
recommendation  does  not  apply  to  imports  from 
Israel  under  the  U.S.-Israel  Free  Trade  Agreement 
or  from  beneficiary  countries  under  the  Caribbean 
Basin  Economic  Recovery  Act  or  the  Andean  Trade 
Preference  Act.  With  respect  to  imports  from 
Canada,  Chairman  Newquist  and  Commissioners 
Rohr  and  Nuzum  find  that  imports  of  extruded 
rubber  thread  from  Canada  are  not  substantial  and 
are  not  contributing  importantly  to  the  serious 
injury  to  the  domestic  industry  within  the  meaning 
of  section  302(b)  of  the  United  States-Canada  Free- 
Trade  Agreement  Implementation  Act  of  1988,  and 
therefore  recommend  that  any  relief  action  not 
apply  to  such  imports  from  Canada.  Accordingly, 
they  recommend  that  imports-from  Israel,  Canada, 
and  the  CBERA  and  Andean  Preference  countries 
not  be  counted  within  the  quota  amounts. 


Vice  Chairman  Watson  and 
Commissioners  Brunsdale  and 
Crawford,  having  made  a  negative 
determination,  did  not  participate  in  the 
vote  on  a  remedy  recommendation. 
However,  as  provided  for  in  the  statute, 
they  are  submitting  views,  which  are 
included  within  this  report,  stating  why 
they  believe  that  the  taking  of  a  remedy 
action  in  this  instance  would  be 
inappropriate. 

Background 

Following  receipt  of  a  petition  filed 
on  June  18, 1992, 7  by  North  American 
Rubber  Thread  Co.,  Inc.,  Fall  River,  MA, 
the  United  States  International  Trade 
Commission,  effective  June  23, 1992, 
instituted  investigation  No.  TA-201-63 
under  section  202  of  the  Trade  Act  of 
1974  to  determine  whether  extruded 
rubber  thread  is  being  imported  into  the 
United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  the  threat  thereof,  to 
the  domestic  industry  producing  an 
article  like  or  directly  competitive  with 
the  imported  article.  The  petitioner 
alleged  that  critical  circumstances  exist 
within  the  meaning  of  section 
203(b)(3)(B)  of  the  Trade  Act  and  sought 
provisional  relief. 

Notice  of  the  institution  of  the 
Commission’s  investigation  and  of 
public  hearings  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  July  15, 1992  (57  FR  31387). 
The  hearing  in  connection  with  the 
injury  phase  of  the  investigation  was 
held  on  September  11, 1992,  and  the 
hearing  on  the  question  of  remedy  was 
held  on  November  3, 1992.  Both 
hearings  were  held  in  Washington,  DC; 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  December 
21, 1992.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2563  (December  1992),  entitled 
"Extruded  Rubber  Thread:  Report  to  the 
President  on  Investigation  No.  TA-201- 
63  Under  Section  202  of  the  Trade  Act 
of  1974.” 

Issued:  January  11, 1993. 

Paul  R.  Bard  os, 

Acting  Secretary. 

[FR  Doc.  93-997  Filed  1-14-93;  8:45  am[ 

BILLING  COOE  7020-02-41 

7  The  petition  was  amended  on  June  23, 1992. 
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[Investigation  No.  337-TA-333] 

Certain  Woodworking  Accessories; 
Issuance  of  Limited  Exclusion  Order 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  issued  a  limited 
exclusion  order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  P.  Johnson,  Esq.,  Office  of 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.58  of  the  Commission’s  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.58). 

On  November  25, 1991,  Cantlin,  Inc. 
(“Cantlin”)  of  Lincoln,  Massachusetts 
hied  a  complaint  and  a  motion  for 
temporary  relief  with  the  Commission 
pursuant  to  section  337.  Cantlin 's 
complaint  alleged  violations  of  section 
337  in  the  importation  and  sale  of 
certain  woodworking  accessories.  The 
complaint  alleged  infringement  of  all  18 
claims  of  Cantlin 's  U.S.  Letters  Patent 
4,805,505  (“the  ’505  patent’’)  by  four 
firms:  (1)  Woodever  Products  Co.  Ltd., 
(“Woodever”)  of  Taiwan;  (2)  Taiwan 
Zest  Industrial  Co.,  Ltd.  (“Taiwan  Zest’’) 
of  Taiwan;  (3)  Trend-Lines,  Inc. 
(“Trendlines”)  of  Malden, 

Massachusetts;  and  (4)  An  Yun 
Industrial  Co.,  Ltd.  (“An  Yun")  of 
Taiwan.  On  December  30, 1991,  the 
Commission  voted  to  institute  an 
investigation  of  Cantlin ’s  complaint  and 
to  provisionally  accept  its  motion  for 
temporary  relief  and  refer  that  motion  to 
an  administrative  law  judge  (“ALJ”). 
Woodever,  Taiwan  Zest,  Trendlines, 
and  An  Yun  were  named  respondents. 

A  notice  of  investigation  was  published 
in  the  Federal  Register  on  January  6, 
1992.  57  FR  416.  The  motion  for 
temporary  relief  was  later  dismissed. 

Respondents  Taiwan  Zest  and 
Woodever  were  terminated  on  the  basis 
of  a  consent  order.  Respondent 
Trendlines  was  found  not  to  be  a  proper 
party  to  the  investigation. 

On  April  3, 1992,  the  presiding 
administrative  law  judge  issued  an 
initial  determination  (“ID”)  finding 
respondent  An  Yun  in  default.  The 
Commission  determined  not  to  review 
that  ID.  57  FR  20505  (May  13. 1992). 

On  October  13, 1992,  Cantlin  declared 
that  pursuant  to  Commission  interim 


rule  210.25(c)  19  CFR  210.25(c),  it 
sought  a  limited  exclusion  order 
directed  against  respondent  An  Yun. 

The  Commission  solicited  comments 
from  the  parties,  interested  government 
agencies,  and  other  persons  concerning 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  57  FR  53337  (November  9, 
1992). 

Complainant  and  the  Commission 
investigative  attorney  filed  proposed 
remedial  orders  and  addressed  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  No  comments  were  filed 
by  interested  government  agencies  or 
other  persons. 

Section  337(g)(1)  of  the  Tariff  Act  of 
1930  provides  that  the  Commission 
shall  presume  the  facts  alleged  in  a 
complaint  to  be  true,  and  upon  request 
issue  a  limited  exclusion  onier  and/or 
cease  and  desist  order  if:  (1)  A 
complaint  is  filed  against  a  person 
under  section  337,  (2)  the  complaint  and 
a  notice  of  investigation  are  served  on 
the  person,  (3)  the  person  foils  to 
respond  to  the  complaint  and  notice  or 
otherwise  fails  to  appear  to  answer  the 
complaint  and  notice,  (4)  the  person 
fails  to  show  good  cause  why  it  should 
not  be  found  in  default,  and  (5)  the 
complainant  seeks  relief  limited  solely 
to  that  person.  Such  an  order  shall  be 
issued  unless,  after  considering  the 
effect  of  such  exclusion  upon  the  public 
health  and  welfare,  competitive 
conditions  in  the  United  States 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  United  States 
consumers,  the  Commission  finds  that 
such  exclusion  should  not  be  issued. . 

Each  of  the  statutory  requirements  for 
the  issuance  of  a  limited  exclusion  order 
was  met  with  respect  to  defaulting 
respondent  An  Yun.  The  Commission 
further  determined  that  the  public 
interest  factors  enumerated  in  section 
337(g)(1)  did  not  preclude  the  issuance 
of  such  relief.  Hie  Commission 
determined  that  bond  under  the  limited 
exclusion  order  during  the  Presidential 
review  period  shall  be  in  the  amount  of 
one  hundred  (100)  percent  of  the 
entered  value  of  the  imported  articles. 

Copies  of  the  limited  exclusion  order 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 


Issued:  January  4, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bard  oe, 

Acting  Secretary. 

(FR  Doc.  93-976  Filed  1-14-93;  8:45  am] 

yin  |  nfl  COOE  7020-09-41 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
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supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  arul  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Da  vis- Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 

Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume,  State,  and  page  numbers). 
Elates  of  publication  in  the  Federal 
Register  are  in  parentheses  following 
the  decisions  being  modified. 

Volume  I 

Pennsylvania,  PA91-4  p.  All. 

(Feb  22, 1991). 

Volume  U 

Iowa,  IA91-1  (Feb  22,  p.  All. 

1991). 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 


Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  8th  day  of 
January  1993. 

Alan  L.  Mow, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  93-815  Filed  1-14-93;  8:45  ami 

BHJJNQ  CODE  4S10-Z7-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 
Humanities 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment’s  TDD  terminal  on  202/ 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 


or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  Title  5,  United  States  Code. 

1.  Date:  February  1, 1993 
Time:  9  a.m.  to  5  p.m. 

Room:  315 

Program:  This  meeting  will  review  Reference 
Materials  applications  in  Linguistics, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after  July 
1, 1993. 

2.  Elate:  February  2, 1993 
Time:  9  a.m.  to  5  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  for  Elementary  and  Secondary 
Education,  submitted  to  the  Division  of 
Education  Programs,  for  projects  beginning 
after  September  1, 1993. 

3.  Date:  February  4, 1993 
Time:  9  a.m.  to  5  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  projects  in  Humanities  and 
Social  Sciences  in  Interpretive  Research, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after  July 
1, 1993. 

4.  Elate:  February  4, 1993 
Time:  9  a.m.  to  5  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  in  Elementary  and  Secondary 
Education,  submitted  to  the  Division  of 
Education  Programs,  for  projects  beginning 
after  September  1, 1993. 

5.  Date:  February  8-9, 1993 
Time:  8:30  am.  to  5  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  submitted  to  the  Humanities 
Projects  in  Museums  and  Historical 
Organizations,  submitted  by  the  EHvision  of 
Public  Programs,  for  projects  beginning 
after  July  1, 1993. 

6.  Date:  February  9, 1993 
Time:  9  a.m.  to  5  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  Elementary  and  Secondary 
Education,  submitted  to  the  Division  of 
Education  Programs,  for  projects  beginning 
after  September  1, 1993. 

7.  Elate:  February  16, 1993 
Time:  9  a.m.  to  5  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  projects  in  American 
History,  Politics,  Science,  and  Technology 
in  Interpretive  Research,  submitted  to  the 
Division  of  Research  Programs,  for  projects 
beginning  after  July  1, 1993. 

8.  Date:  February  18, 1993 
Time:  9  a.m.  to  5  p.m. 

Room:  315 
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Program:  This  meeting  will  review 
applications  for  projects  in  Philosophy, 
Literature,  and  Arts  in  Interpretive 
Research,  submitted  to  the  Division  of 
Research  Programs,  for  projects  beginning 
after  July  1, 1993. 

9.  Date:  February  22, 1993 

Tune:  9  a.m.  to  5  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  projects  in  World  History, 
Politics,  Science,  and  Technology  in 
Interpretive  Research,  submitted  to  the 
Division  of  Research,  for  projects  beginning 
after  July  1, 1993. 

David  C  Fisher, 

Advisory  Committee  Management  Officer. 

|FR  Doc.  93-992  Filed  1-14-93;  8:45  am] 

MLUNO  COOC  79M-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8905] 

Quivlra  Mining  Co.;  Finding  of  No 
Significant  Impact 

In  the  matter  of  Issuance  of  an  Amendment 
to  Source  Material  License  SUA-1473  for  the 
Quivira  Mining  Co.,  Ambrosia  Lake  Mill,  to 
Incorporate  Reclamation  Schedules, 
McKinley  County,  NM. 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 


1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  license  amendment  to  incorporate 
an  enforceable  reclamation  schedule  for 
the  Ambrosia  Lake  Mill  in  McKinley 
County,  New  Mexico. 

2.  Reasons  for  Finding  of  No  Significant 
Impact 

The  proposed  amendment  is 
administrative,  incorporating 
reclamation  milestones  into  the  license 
in  accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC  which  was  published  in 
the  Federal  Register  on  October  25. 

1991.  The  Notice  of  Intent  to  amend 
Source  Material  License  SUA-1473  for 
the  Ambrosia  Lake  Mill  to  incorporate 
reclamation  schedules  was  published  in 
the  Federal  Register  on  October  29, 

1992.  The  NRC  accepted  comments  on 
this  proposed  licensing  action  for  45 
days.  No  comments  were  received.  In 
accordance  with  10  CFR  51.22(c)(ll), 
the  Commission  has  determined  that  no 
environmental  analysis  need  be 
performed  since  no  significant  impacts 
will  result  from  the  proposed  licensing 
actions. 


3.  Action 

The  Commission  action  is  to  amend 
Source  Material  License  SUA-1473 
upon  publication  of  this  Notice.  The 
action  is  based  on  this  Finding  of  No 
Significant  Impact  and  no  comments 
being  received  to  the  Notice  of  Intent 
published  on  October  29, 1992. 

This  Notice,  together  with  the  Notice 
of  Intent  to  Amend  Source  Material 
License  SUA-1473,  are  available  for 
public  inspection  and  copying  at  the 
Commission’s  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden, 
Colorado,  and  at  the  Commission’s 
Public  Document  Room  at  2120  L  Street, 
NW.,  Washington,  DC  20555. 

Dated  at  Denver,  Colorado,  this  7th  day  of 
January  1993. 

For  the  Nuclear  Regulatory  Commission. 

Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office. 

[FR  Doc.  93-1020  Fiied  1-14-93;  8:45  am] 

BajJNQ  CODE  79*0-01-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-31707;  File  No.  265-18] 

Market  Transaction*  Advisory 
Committee;  Meeting 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  meeting  of  the 
Securities  and  Exchange  Commission 
(“Commission”)  Market  Transactions 
Advisory  Committee. 

SUMMARY:  This  is  to  give  notice  that  the 
Securities  and  Exchange  Commission 
Market  Transactions  Advisory 
Committee  will  meet  on  February  10, 
1993,  in  room  1C30  at  the  Commission’s 
main  offices,  450  Fifth  Street  NW., 
Washington,  DC,  beginning  at  10  a.m. 
The  meeting  will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Drogin,  Division  of  Market 
Regulation  at  (202)  504-2542,  or  Ari 
Burstein,  Division  of  Market  Regulation 
at  (202)  504-2933;  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app  10a,  the  Securities  and 
Exchange  Commission  Market 
Transactions  Advisory  Committee 
(“Committee")  hereby  gives  notice  that 
it  will  meet  on  February  IQ,  1993,  in 
room  1C30  at  the  Commission’s  main 
offices,  450  Fifth  Street  NW., 
Washington,  DC,  beginning  at  10  a.m. 
The  meeting  will  be  open  to  the  public. 


The  Committee  was  formed  under  \ 
section  17A(f)  of  the  Securities 
Exchange  Act  of  1934.  The  Committee’s 
responsibilities  include  assisting  the 
Commission  in  identifying  State  and 
Federal  laws  that  may  impede  the  safe 
and  efficient  clearance  and  settlement  of 
securities  transactions  and  in  advising 
the  Commission  on  the  use  of  the 
Commission’s  authority  under  the 
Market  Reform  Act  of  1990  to  adopt 
uniform  federal  rules  regarding  the 
transfer  and  pledge  of  securities. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  progress  of  the  Committee’s 
subgroups  and  to  plan  the  continued 
progression  of  the  Committee’s  work.  In 
addition,  the  Committee  will  discuss  the 
status  of  the  project  to  revise  Article  8 
of  the  Uniform  Commercial  Code 
undertaken  by  the  National  Conference 
of  Commissioners  on  Uniform  State 
Laws. 

Dated:  January  8, 1993. 

Jonathan  G.  Katz, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  93-987  Filed  1-14-93;  8:45  am] 
MLUNQ  COOC  *010-01 -M 


[Release  No.  34-31710;  File  No.  SR-Amex- 
91-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  the  Addition  of  Options 
Series  at  2Va  Point  Strike  Price 
Intervals  for  the  Major  Market  Index 
Options 

January  8, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  27, 

1991,  the  American  Stock  Exchange, 

Inc.  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self-  , 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  alter  its  strike 
price  policy  in  order  to  introduce  near- 
the-money  options  series  on  the  Major 
Market  Index  (“XMI”  or  “Index”)  at  2Va- 
point  strike  (exercise)  price  intervals.1 


1 0n  December  8, 1992,  the  Amex  amended  its 
filing  to  include  a  memorandum  from  Charles  H. 
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The  text  of  the  proposal  is  available  at 
the  Office  of  the  Secretary,  Amex  and  at 
the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  propose?  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  1983,  when  the  Exchange  began 
trading  index  options,  options  series 
were  introduced  in  5-point  strike  price 
intervals  for  index  values  up  to  200  and 
10-point  increments  for  index  values 
above  200.  Subsequently,  the  Exchange 
obtained  Commission  approval  to  list 
index  options  with  5-point  strike  price 
intervals  when  the  value  of  the  relevant 
index  is  above  200.2  The  Amex 
continues  to  follow  this  policy  for  all  of 
the  Exchange’s  index  options  with 
expirations  up  to  one  year;  for  longer- 
term  index  options,  the  Exchange  may 
have  strike  price  intervals  as  wide  as  25 
or  50  points. 

The  Amex  now  proposes  to  amend  its 
strike  price  policy  to  allow  the 
Exchange  to  list  near-the-money  options 
on  the  XMI  at  2,A-point  strike  price 
intervals.  The  Amex  has  found  that  the 
current  policy  of  5-point  strike  intervals 
frequently  results  in  in-the-money 
options  that  are  often  "too  costly”  and 
out-of-the  money  options  that  yield  too 
little  premium  to  attract  uncovered  or 
covered  writers.  The  Amex  believes  that 
the  proposal  to  narrow  strike  price 
intervals  by  increasing  the  number  of 
available  near-the-money  strike  prices 
will  enable  customers  to  more  finely 


Faurot,  Amex,  to  Howard  Baker.  Amex,  dated 
December  2, 1992.  which  discusses  the  ability  of 
the  Options  Price  Reporting  Authority  ("OPRA") 
and  market  information  vendors  to  accommodate 
the  additional  strike  prices  provided  for  under  the 
proposal  ("OPRA  Capacity  Statement").  See  letter 
from  Ellen  Kander,  Special  Counsel,  Derivative 
Securities,  Amex,  to  Thomas  Gira.  Branch  Chief, 
Options  Regulation,  Division  of  Market  Regulation, 
Commission,  dated  December  8, 1992. 

2  See  Securities  Exchange  Act  Release  No.  21644 
(January  9, 1985),  50  FR  2360  (order  approving  File 
No.  SR-Am ex-84-31). 


tailor  their  options  positions  to  achieve 
their  intended  investment  objectives.  In 
addition,  the  Amex  believes  that 
providing  customers  with  greater 
opportunities  and  flexibility  will  further 
enhance  the  depth  and  liquidity  of  the 
Amex’s  index  options  markets. 

The  Amex  also  believes,  in 
connection  with  the  recent  reduction  of 
the  XMI  to  one-half  its  previous  value,3 
that  the  addition  of  2%-point  strike 
intervals  for  near-the-money  options 
would  satisfy  requests  by  investors  to 
maintain  the  pre-split  “Index-to-strike 
price  ratio”  (e.g.,  from  a  640  Index  value 
with  5-point  strike  price  intervals  to  a 
320  Index  value  with  2Vi-point  strike 
price  intervals). 

The  Amex  believes  that  the  proposed 
new  strike  price  policy  will  not  result  in 
a  proliferation  of  strike  prices  since  the 
2V2-point  intervals  will  only  be  added  to 
surround  the  XMI’s  current  Index  value. 
In  addition,  the  Amex  represents  that 
listing  near-the-money  XMI  options 
series  at  2Vi-point  price  intervals  will 
not  adversely  impact  the  capacity  of 
OPRA  or  market  information  vendors.  In 
this  regard,  the  Amex  notes  that  the 
OPRA  system  was  upgraded  in  early 
November  1992  to  accommodate  up  to 
300  messages  per  second  (“MPS”).  The 
Exchange  believes  that  this  capacity  is 
more  than  sufficient  to  accommodate 
the  requirements  of  all  OPRA 
participants,  including  the  proposed  2*A 
point  strike  prices  for  the  XMI,  since  the 
recent  peaks  in  message  traffic  for  all 
OPRA  participants  combined  have  been 
in  the  range  of  100-125  MPS.  In 
addition,  the  Amex  believes  that  the 
additional  options  series  necessitated  by 
the  proposed  2 xfi  point  strike  prices  for 
the  XMI  will  have  no  impact  on  the 
ability  of  vendors  to  receive  and  process 
data.  Specifically,  the  Exchange  notes 
that  the  additional  XMI  strikes,  which 
will  equal  25,  at  most,  would  result  in 
a  0.05%  increase  in  a  vendor’s  OPRA 
database.4 

The  Amex  believes  that  the  proposal 
is  consistent  with  the  Act,  in  general, 
and  with  section  6(b)(5),  in  particular, 
because  it  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  the  investing  public.  The  Amex 
believes  that  the  proposed  rule  change 
will  increase  the  flexibility  accorded 
market  participants  which  will,  in  turn, 
enhance  the  depth  and  liquidity  of  the 
Exchange’s  index  options  markets. 


3  See  Securities  Exchange  Act  Release  No.  29798 
(October  8, 1991),  56  FR  51976  (order  approving 
File  No.  SR-Am  ex-91-18). 

4  See  OPRA  Capacity  Statement,  supra  note  1. 


(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  5, 1993. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-1056  Filed  1-14-93;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

January  8, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(  “Commission”)  pursuant  to  section 
12(fXlXB)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Automated  Security  Holdings  Pic 
American  Depositary  receipt,  No  Par  Value 
(File  No.  7-9929) 

Brilliance  China  Auto  Holdings,  Ltd 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9930) 

CMAC  Investment  Corp. 

Common  Stock.  $.001  Par  Value  (File  No. 
7-9931) 

MC  Shipping,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7— 
9932) 

Morgan  Stanley  Group 
Depository  Shares,  No  Par  Value  (File  No. 
7-9933) 

National  Re  Corp. 

Common  Stock,  No  Par  Value  (File  No.  7- 
9934) 

NTN  Communications,  Inc. 

Common  Stock.  $.0%  Par  Value  (Pile  No. 
7-9935) 

Pilgrim  Prime  Rate  Trust 
.Shares  Beneficial  Interest,  No  Par  Value 
(File  No.  7-9936) 

Ply-Gem  Industries,  Inc. 

Common  Stock,  $.25  Par  Value  (File  No.  7- 

9937) 

Viratek,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9938) 

Americredit  Corp. 

Common  Stock.  No  Par  Value  (File  No.  7- 

9939) 

Ameron,  Inc. 

Common  Stock.  $2.50  Par  Value  (File  No. 
7-9940) 

Betz  Laboratories,  Inc. 

Common  Stock,  $.10  Par  Value  (Pile  No.  7- 

9941) 

First  Colony  Corp. 

Common  Stock,  No  Par  Value  (File  No.  7- 

9942) 

General  Motors 

Depository  Shares  “PERCS”.  No  Par  Value. 
(Rep  1/4  sh  Pfd  D)  (File  No.  7-9943) 
Maybelline,  Inc. 

Common  Stock,  $.01  Par  Value  (Pile  No.  7- 

9944) 

Revco  (DJS.),  Inc 


Common  Stock.  $1.00  Par  Value  (File  No. 
7-9945) 

Value  Health,  Inc. 

Common  Stock.  No  Par  Value  (File  No.  7- 
9946) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  1, 1903. 
written  data,  views  and  arguments 
concerning  die  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

]FR  Doc.  93-964  Filed  1-14-93;  8:45  am] 
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(Release  No.  34-31709;  File  No.  SR-CBOE- 
92-37] 

Self  Rogul  story  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Strike  Price 
Intervale  for  Index  Options 

January  8, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  24. 
1992,  the  Chicago  Board  Options 
Exchange,  Inc.,  (“CBOE”  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  (“SEC"  or 
“Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  cm  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
Interpretation  .01  to  Exchange  Rule 


24.9,  "Terms  of  Index  Option 
Contracts,"  to  codify  the  strike  price 
interval  of  $2.50  for  reduced-value, 
long-term  index  options  (“LEAPS”)  and 
Russell  2000  Index  ("Russell  2000") 
options  series  with  a  strike  price  below 
200.1  In  addition,  the  CBOE  proposes  to 
amend  Interpretation  .03  to  Exchange 
Rule  24.9  to  delete  inappropriate 
references  to  the  ticker  symbols  for 
various  capped-tfyle  index  option 
contracts  (“CAPS”),  including  Standard 
&  Poor’s  (“SAP”)  100  Stock  Index  ("SAP 
100”)  CAPS.  SAP  500  Stock  Index  (“SAP 
500")  CAPS,  and  Russell  2000  CAPS, 
and  to  incorporate  into  Interpretation 
.03  various  provisions  applicable  to 
Russell  2000  CAPS  which  were 
approved  previously  by  the 
Commission.3 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  its 
received  on  the  proposed  rule  change. 
The  text  of  thes§  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Proposed  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  proposes  to  amend 
Interpretation  .01  to  Exchange  Rule 
24.9,  "Terms  of  Index  Option 
Contracts,”  to  codify  the  strike  price  - 
interval  of  $2.50  for  reduced  value 
LEAPS  and  Russell  2000  options  series 
with  a  strike  price  below  200.  In 
addition,  the  CBOE  proposes  to  amend 
Interpretation  .03  to  Exchange  Rule  24.9 
to  delete  inappropriate  references  to  the 
ticker  symbols  for  various  capped-style 
index  option  contracts,  including  SAP 
100  CAPS,  SAP  500  CAPS,  and  Russell 
2000  CAPS,  and  to  incorporate  into 


1  In  its  order  approving  the  listing  and  trading  of 
Russell  2000  options  on  ths  CBOE,  tits  Commission 
approved  strike  price  intervals  of  2  1/2  points  for 
Russell  2000  LEAPS  when  the  Russell  2000  is 
Mow  a  torsi  of  200.00.  See  Securities  Exchange 
Act  Release  No.  31382  (October  30. 1002).  57  FR 
52802  (order  approving  Pile  No.  SR-CBOE-92-02) 
(“Russell  Approval  Order**). 

2  See  Russell  Approval  Order,  supra  note  1. 
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Interpretation  .03  various  provisions 
applicable  to  Russell  2000  CAPS  and 
SAP  100  and  SAP  500  CAPS  which  were 
approved  previously  hy  the 
Commission.3 

Specifically,  the  amendments  to 
Interpretation  .03  provide  that:  (i)  The 
cap  interval  for  SAP  100  and  SAP  500 
CAPS  shall  be  $30.00  and  the  cap 
interval  for  Russell  2000  CAPS  shall  be 
$20.00;  (ii)  initially,  the  Exchange  may 
list  one  at-the-money  call  and  put  with 
an  expiration  of  up  to  four  months  into 
the  future  for  SAP  100  CAPS  and  up  to 
one  year  in  the  future  for  SAP  500  and 
Russell  2000  CAPS,  and  the  Exchange 
may  list  additional  at-the-money  series 
every  two  months  with  expirations  up 
to  four  months  into  the  future  for  SAP 
100  CAPS  or  up  to  one  year  in  the  future 
for  SAP  500  and  Russell  2000  CAPS; 
and  (iii)  the  Exchange  may  add  series  to 
expiration  months  with  three  or  more 
months  remaining  to  expiration 
following  a  20-point  or  greater  move  in 
the  index  value  for  the  SAP  100  and  the 
SAP  500,  and  a  10-point  or  greater  move 
in  the  index  value  for  the  Russell  2000. 

The  CBOE  notes  that  the  Commission 
has  already  approved  two  tiers  of  strike 
prices  for  options  on  the  Russell  2000. 
Specifically,  the  strike  price  interval  is 
$2.50  if  the  strike  price  is  $200.00  or 
less;  in  all  other  cases,  the  strike  price 
interval  is  $5.00.4  The  CBOE  proposes 
to  amend  Interpretation  .01  to  Exchange 
Rule  24.9  to  formally  incorporate  this 
requirement  into  the  Exchange’s  rules. 

In  addition,  the  CBOE  proposes  to 
clarify  Exchange  Rule  24.9, 
Interpretation  .01,  by  specifying  that  the 
reduced  value  index  options  referred  to 
therein  are  reduced-value  LEAPS,  as 
provided  in  Exchange  Rule  24.9, 
Interpretation  .02. 

Finally,  the  CBOE  proposes  to  amend 
Exchange  Rule  24.9,  Interpretation  .03, 
to  delete  inappropriate  references  to  the 
ticker  symbols  for  various  index  option 
contracts.  Those  symbols  are  descriptive 
of  particular  index  options,  but  do  not 
describe  CAPS,  for  which  separate 
ticker  symbols  exist.  The  CBOE  notes 
that  no  substantive  change  is  made  by 
the  amendments. 

The  CBOE  believes  that  the  proposal 
is  consistent  with  section  6(b)  of  the 
Act,  in  general,  and  furthers  the 
objectives  of  section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
clarify  the  application  of  the  rules  of  the 
Exchange,  thereby  promoting  just  and 
equitable  principles  of  trade  and 


J  See  Russell  Approval  Order,  supra  note  1.  and 
Securities  Exchange  Act  Release  No.  29865  (October 
28. 1991),  58  FR  56255  (order  approving  File  No. 
SR-CBOE-91-24). 

•  See  Id. 


protecting  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ID.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
administration  of  an  existing  CBOE  rule. 
Accordingly,  the  proposal  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  8, 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.5 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-1057  Filed  1-14-93;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

January  11, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Ohio  Edison  Co. 

7.36%  Pfd.,  $100.00  Par  Value  (File  No.  7- 

9947) 

Ohio  Edison  Co. 

8.20%  Pfd.,  $100.00  Par  Value  (File  No.  7- 

9948) 

Ohio  Edison  Co. 

8.64%  Pfd.,  No  Par  Value  (File  No.  7-9949) 
Ohio  Edison  Co. 

9.12%  Pfd.,  $100.00  Par  Value  (File  No.  7- 
9950) 

Ohio  Power  Co.  *- 

8.40%  Cum.  Pfd.,  $100.00  Par  Value  (File 
No.  7-9951) 

Ohio  Power  Co. 

7.60%  Cum.  Pfd.  B,  $100.00  Par  Value  (File 
No.  7-9952) 

Ohio  Power  Co. 

7.76%  Cum.  Pfd.,  $100.00  Par  Value  (File 
No.  7-9953) 

Ohio  Power  Co. 

8.48%  Cum.  Pfd.,  $100.00  Par  Value  (File 
No.  7-9954) 

Ohio  Power  Co. 

$2.27%  Cum.  Pfd.,  $25.00  Par  Value  (File 
No.  7-9955) 

Ohio  Power  Co. 

7.60%  Cum.  Pfd.  C,  $100.00  Par  Value  (File 
No.  7-9956) 

Oklahoma  Gas  A  Electric  Co. 

4%  Cum.  Pfd.,  $20.00  Par  Value  (File  No. 
7-9957) 

Oppenheimer  Capital,  L.P. 

Common  Stock,  No  Par  Value  (File  No.  7- 
9958) 

Orion  Capita]  Corp. 

2.125%  Conv.  Excb.  Pfd.,  $100.00  Par 
Value  (File  No.  7-9959) 

Orion  Capital  Corp. 

Adj.  Rte.  Pfd.,  $1.00  Par  Value  (File  No.  7- 
9960) 

Orin  Capital  Corp. 

$1.90  Conv.  Exch.,  $1.00  Par  Value  (File 
No.  7-9961) 

Pennsylvania  Power  A  Light  Co. 

4.40%  Cum.  Pfd.  A,  No  Par  Value  (File  No. 
7-9962) 

Pennsylvania  Power  A  Light  Co. 


•  17  CFR  200.30-3(a)(12)  (1991). 
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4.50%  Cum.  Pfd.  B,  No  Par  Value  (File  No. 
7-9963) 

Pennsylvania  Power  ft  Light  Co. 

$8.60  Pfd.  Ser.  G,  $100.00  Par  Value  (File 
No.  7-9964) 

Pennsylvania  Power  ft  Light  Co. 

$8.40  Cum.  Pfd.  Ser.  H,  No  Par  Value  (File 
No.  7-9965) 

Pennsylvania  Power  ft  Light  Co. 

$8.00  Pfd.  Ser.  J,  No  Par  Value  (File  No.  7- 
9966) 

Petroleum  ft  Resources  Corp. 

$1,575  Gonv.  Pfd.,  No  Par  Value  (File  No. 
7-9967) 

Philadelphia  Electric  Co. 

7%  Pfd.  E.  $100.00  Par  Value  (File  No.  7- 
9968) 

Philadelphia  Electric  Co. 

3.80%  PM.  Cum.  A,  $100.00  Par  Value 
(File  No.  7-9969) 

Philadelphia  Electric  Co. 

4.40%  PM.  Cum.  C,  $100.00  Par  Value  (File 
No.  7-9970) 

Philadelphia  Electric  Co. 

4.30%  Pfd.  Cum  B,  $100.00  Par  Value  (File 
No.  7-9971) 

Philadelphia  Electric  Co. 

4.68%  PM.  D,  $100.00  Par  Value  (File  No. 
7-9972) 

Philadelphia  Electric  Co. 

7.75%  PM.  Cum.  I,  $100.00  Par  Value  (File 
No.  7-9973) 

Philadelphia  Electric  Co. 

7.80%  Pfd.  Cum.  J,  $100.00  Par  Value  (File 
No.  7-9974) 

Philadelphia  Electric  Co. 

7.85%  Pfd.  H..  $100.00  Par  Value  (File  No. 
7-9975) 

Philadelphia  Electric  Co. 

8.75%  Pfd.  G.  $100.00  Par  Value  (File  No. 
7-9976) 

Philadelphia  Electric  Co. 

9.50%  Pfd.  Cum.  K,  $100.00  Par  Value 
(File  No.  7-9977) 

Philadelphia  Electric  Co. 

9.52%  Pfd.  Cum.  L,  $100.00  Par  Value  (File 
No.  7-9978) 

Philadelphia  Electric  Co. 

9.50%  Pfd.  1986  Ser.  K.  $100.00  Par  Value 
(File  No.  7-9979) 

Pioneer  Financial  Services,  Inc. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-9980) 

Pioneer  Financial  Services,  Inc. 

$2,125  Cum.  Conv.  Exch.  Pfd.,  No  Par 
Value  (File  No.  7-9981) 

PNC  Financial  Corp. 

$1.60  Cum.  Conv.  PM.  Ser.  C.  $1.00  Par 
Value  (File  No.  7-9982) 

PNC  Financial  Corp. 

$1.80  Cum.  Conv.  Pfd.  Ser.  D,  $1.00  Par 
Value  (File  No.  7-9983) 

PNC  Financial  Corp.  • 

$2.60  Non-Vot.  Pfd.  Ser.  E,  $1.00  Par  Value 
(File  No.  7-9984) 

Polygram  N.V. 

Common  Stock,  NGL  0-50  Par  Value  (File 
No.  7-9985) 

Potomac  Electric  Co. 

$2.44  Conv.  Ser.  of  1966  Ser.  Pfd.,  $50.00 
Par  Value  (File  No.  7-9986) 

Potomac  Electric  Co. 

$3.37  Conv.  Ser.  of  1987  Ser.  Pfd.,  $50.00 
Par  Value  (File  No.  7-9987) 

Pride  Companies  L.P. 


Conv.  PM.  Units,  No  Par  Value  (File  No.  7- 
9988) 

Proler  International  Corp. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-9989) 

Promus  Companies,  Inc. 

Common  Stock,  $1.50  Par  Value  (File  No. 
7-9990) 

Prudential  Realty  Trust 
Income  Shares,  $.01  Par  Value  (File  No.  7- 
9991) 

PSI  Energy  Inc. 

4.16%  Cum.  Pfd.  B,  $25.00  Par  Value  (File 
No.  7-9992) 

PSI  Energy  Inc. 

4.32%  Cum.  Pfd.  C,  $25.00  Par  Value  (File 
No.  7-9993) 

PSI  Energy  Inc. 

7.15%  Cum.  Pfd.  D,  $100.00  Par  Value 
(File  No.  7-9994) 

PSI  Energy  Inc. 

8.52%  Cum.  Pfd.,  $100.00  Par  Value  (File 
No.  7-9995) 

PSI  Energy  Inc. 

8.38%  Cum.  Pfd.  G,  $100.00  Par  Value 
(File  No.  7-9996) 

PSI  Energy  Inc. 

8.96%  Cum.  Pfd.,  S1Q0.00  Par  Value  (File 
No.  7-9997) 

Public  Service  Company  of  Colorado 
7.15%  Cum.  Pfd.,  $100.00  Par  Value  (File 
No.  7-9998) 

Public  Service  Electric  ft  Gas  Co. 

4.08%  Cum.  Pfd.  A.  $100.00  Par  Value 
(File  No.  7-9999) 

Public  Service  Electric  ft  Gas  Co. 

4.30%  Cum.  Pfd.  C,  $100.00  Par  Value  (File 
No.  7-1000) 

Public  Service  Electric  ft  Gas  Co. 

4.18%  Cum.  Pfd.,  $100.00  Par  Value  (File 
No.  7-1001) 

Public  Service  Electric  ft  Gas  Co. 

5  05%  Cum.  Pfd.  D,  $100.00  Par  Value 
(File  No.  7-1002) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  3, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-1013  Filed  1-14-93;  8:45  am) 
BILLING  CODE  *010-01-41 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

January  8, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

CompUSA,  Inc 

Common  Stock,  No  Par  Value  (File  No.  7- 

9902) 

Blackrock  1999  Term  Trust,  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9903) 

Capital  American  Financial  Corporation 
Common  Stock,  N  Par  Value  (File  No.  7- 

9904) 

Hayes  Wheels  Int’l,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7— 

9905) 

Nuveen  Insured  New  York  Premium  Income 
Municipal  Fund,  Inc 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9906) 

Nuveen  Insured  Premium  Income  Municipal 
Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9907) 

Nuveen  Michigan  Premium  Income 
Municipal  Fund,  Inc 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9908) 

Nuveen  New  Jersey  Premium  Income 
Municipal  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9909) 

Nuveen  Pennsylvania  Premium  Income 
Municipal  Fund,  Inc 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9910) 

Brandon  Systems  Corporation 
Common  Stock,  $.10  Par  Value  (File  No.  7 

9911) 

Carmike  Cinemas,  Inc. 

Class  A  Common  Stock,  $.03  Par  Value 
(File  No.  7-9912) 

Hadson  Energy  Resources  Corp. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9913) 

Income  Opportunities  Fund  2000,  Inc 
Common  Stock,  $.10  Par  Value  (File  No.  7 

9914) 

MuniYield  New  York  Insured  Fund,  III,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7 

9915) 

Student  Loan  Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7 

9916) 

2002  Target  Term  Trust,  Inc. 
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Common  Stock,  $.001  Par  Value  (Pile  No. 
7—9917) 

Acceptance  Insurance  Companies,  Inc. 
Common  Stock,  $.40  Par  Value  (File  No.  7- 
9918) 

General  Motors  Corporation 
Series  G  9.12%  Depositary  Shares  (each 
representing  %  shares  of  Series  G  9.12% 
Preferred  Stock),  No  Par  Value  (File  No. 
7-9919) 

McDonalds's  Corporation 
Depositary  Shares  (each  representing 
1/2,000  share  of  7.72%  Cumulative 
Preferred  Stock,  Series  E)  (File  No.  7- 
9920} 

Thermo  Voltek  Corp. 

Common  Stock,  $.05  Par  Value  (File  No.  7- 

9921) 

Worldtex,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9922) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  1, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secrefaiy. 

IFR  Doc.  93-986  Filed  1-14-93: 8:45  am] 
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[Release  No.  34-31706;  File  No.  SR-NA8D- 
92-42] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Offerings  of  Securities  by  an  Issuer 
That  Majortty-Owns  a  Member 

lanuary  8, 1993. 

On  October  28, 1992,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  ''Association*')  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC”  or  "Commission”) 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 


Exchange  Act  of  1934  ("Act”) 1  and  Rule 
19b-4  thereunder.3  The  proposal 
amends  Section  13  of  Schedule  £  to  the 
NASD  By-Laws  ("Section  13”) 3  to 
provide  an  exemption  from  the  NASD’s 
Free-Riding  and  Withholding 
Interpretation  ("Free-Riding 
Interpretation”)4  for  securities  of  an 
issuer  that  majority -owns,  but  does  not 
wholly  own,  the  member. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance,  was 
provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  31521, 
November  25, 1992)  and  by  publication 
in  the  Federal  Register  (57  FR  57521, 
December  4, 1992).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

The  rule  change  approved  herein 
amends  Schedule  E  to  the  NASD's  By- 
Laws  to  provide  that  a  member  may  sell 
securities  to  its  employees  and  other 
associated  persons  when  the  securities 
are  issued  by  an  entity  that  owns  at  least 
51%  of  the  outstanding  voting  stock  of 
the  member.  Currently,  the  NASD’s 
Free-Riding  Interpretation  prohibits 
employees  and  other  associated  persons 
of  NASD  member  firms  partially  owned 
by  large  holding  companies  from 
purchasing  shares  of  their  respective 
holding  company  in  a  public  offering. 
The  NASD  believes  that  it  is  appropriate 
and  within  the  origin  intent  of  Section 
13  to  permit  such  persons  to  purchase 
the  securities  offered  by  their  respective 
holding  companies. 

The  Interpretation  of  the  Board  of 
Governors — “Free-Riding  and 
Withholding”  under  Article  m,  Section 
1  of  the  NASD  Rules  of  Fair  Practice 
("Free-Riding  Interpretation”)  requires 
NASD  members  to  make  a  bona  fide 
public  distribution  at  the  public  offering 
price  of  securities  of  a  public  offering 
that  trade  at  a  premium  in  the  secondary 
market,  whenever  such  secondary 
market  begins.  The  Free-Riding 
Interpretation  is  based  on  the  NASD's 
belief  that  failure  to  make  a  bona  fide 
public  distribution  when  there  is 
demand  for  an  issue  can  be  a  factor  in 
artificially  raising  the  price  at  which  the 
security  trades  in  the  secondary  market. 
In  particular,  failure  to  make  a  bona  fide 
distribution  when  the  member  may  have 
information  relating  to  the  demand  for 
the  securities  or  other  factors  not 
generally  known  to  the  public  is 
inconsistent  with  high  standards  of 


1 15  U.S.C.  78*(bMl)  (1988). 

2 17  CFR  240.19b-4  (1992). 

3 NASD  Securities  Dealers  Manual.  Schedules  to 
the  By-Laws,  Section  13.  CCH 1 1893. 

4  Id.  at  Article  HI.  Section  1  of  the  Rules  of  Pair 
Practice.  CCH  1 2151.06. 


commercial  honor  and  just  and 
equitable  principles  of  trade  and  leads 
to  an  impairment  of  public  confidence 
in  the  fairness  of  the  investment 
banking  and  securities  business.8 

Section  13  provides  an  exemption 
from  the  Free-Riding  Interpretation  to 
permit  an  NASD  member  to  sell  certain 
securities  in  a  public  offering  that  trade 
at  a  premium  in  the  secondary  market 
to  the  member’s  employees;  to  potential 
employees  of  the  member  resulting  from 
a  merger,  acquisition,  or  other  business 
combination  of  members  that  results  in 
one  public  successor  corporation;  to 
persons  associated  with  the  member; 
and  to  the  immediate  family  of  such 
employees  or  associated  persons.  This 
exemption  is  applicable  only  to 
securities  that  are  offered  in  a  public 
offering  by  (1)  die  member;  (2)  a  parent 
of  a  member;  (3)  an  entity  that  wholly 
owns  a  member;8  or  (4)  an  issuer  treated 
as  a  member  or  parent  of  a  member 
pursuant  to  Section  9  of  Schedule  E.7 
The  Free-Riding  Interpretation 
exemption  provided  by  Section  13  is 
based  on  the  NASD’s  belief  that 
employees  of  members  may  naturally 
wish  to  have  an  ownership  interest  in 
their  member-employer  or  its  parent 
that  is  a  public  company,  and  that 
investment  by  employees  in  their 
employers  is  beneficial  to  the  employee- 
employer  relationship. 

On  June  2, 1992,  the  NASD  filed  with 
the  Commission  a  proposed  rule  change 
(SEC  File  No.  SR-NASD-92-22)  that 
expanded  the  availability  of  the  Free- 
Riding  exemption  provided  by  Section 
13  to  situations  where  the  issuing 
company  is  an  entity  that  wholly  owns 
a  member.8  The  NASD  had  determined 
that  it  would  be  appropriate  and  within 
the  intent  of  Section  13  and  the  Free 
Riding  Interpretation  to  allow 
employees  and  other  Section  13  persons 
associated  or  related  to  NASD  members 
to  purchase  securities  of  entities  that 
wholly  own  the  member  but  do  not 
meet  the  definition  of  "parent”  under 
Schedule  E.  Section  2(h)  of  Schedule  E 
defines  the  term  "parent”  as  any  entity 
affiliated  with  a  member  from  which 
member  the  entity  derives  50%  or  more 
of  its  gross  revenues  or  in  which  it 


5  See  NASD  Securities  Dealers  Manual,  Article  19. 
Section  1  of  the  Rules  of  Fair  Practice,  CCH 
12151.06. 

•This  provision  was  recently  approved  in 
Securities  Exchange  Act  Release  No.  31279  (October 
1. 1992),  57  FR  46417  (October  8. 1992). 

7  Section  9  of  Schedule  E  provides  that  certain 
offerings  (hat  result  In  the  issuer’s  affiliation  with 
or  the  public  ownership  of  the  NASD  member  shall 
be  subject  to  the  provisions  of  Schedule  E  to  the 
seme  extent  as  if  the  transaction  had  occurred  prior 
to  the  filing  of  the  offering. 

•See  Securities  Exchange  Act  Release  No.  31279, 
supra  note  1. 
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employs  50%  of  more  of  its  assets. 

Large,  diversified  holding  companies 
often  do  not  meet  the  definition  of 
“parent”  of  a  member  due  to  the  fact 
that  the  activities  of  the  broker-dealer 
represent  only  a  small  portion  of  their 
overall  business. 

In  the  course  of  considering  and 
preparing  the  rule  change  filed  in  SR- 
NASD-92— 22,  the  NASD  also 
considered  whether  to  expand  Section 
13  to  permit  employees  of  a  member  to 
purchase  the  securities  of  an  issuer  that 
majority-owns,  but  does  not  wholly 
own,  the  member.  The  NASD  believes 
that  employees  of  members  naturally 
desire  to  have  an  ownership  interest  in 
their  employer-holding  company  and 
that  investments  by  employees  in  their 
employer-holding  company  is  beneficial 
to  the  employee-employer  relationship. 

The  rule  change  would  amend 
Section  13  to  expand  the  exemption 
from  the  Free-Riding  Interpretation  to 
issuances  of  securities  by  an  issuer  that 
owns  at  least  51%  of  the  outstanding  * 
voting  stock  of  the  member.  There  are 
two  situations  in  which  an  issuer  can 
meet  the  51%  threshold.  First,  the 
exemption  would  be  available  in 
connection  with  the  purchase  of 
securities  of  an  issuer  that  alone  directly 
owns  at  least  51%  of  the  outstanding 
voting  securities  of  the  member.  Second, 
the  exemption  would  be  available  in 
connection  with  the  purchase  of 
securities  of  an  issuer  that,  together  with 
the  ownership  interest  of  a  non-public 
and  wholly  owned  subsidiary,  in  the 
aggregate  owns  at  least  51%  of  the 
outstanding  voting  securities  of  the 
member.  An  issuer,  however,  may  not 
rely  on  the  exemption  to  aggregate  its 
holdings  with  its  holding  company 
where  the  subsidiary-issuer’s  ownership 
interest  does  not  meet  the  51% 
threshold. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A(b)(6)  of  the  Act.9  Section  15A(b)(6) 
requires  that  the  NASD’s  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing  and  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  it  is 


•15  U.S.C.  78o-3  (1988) 


appropriate  to  allow  employees  and 
other  Section  13  associated  persons  of 
NASD  members  that  are  majority-owned 
by  large  holding  companies  to  purchase 
the  securities  offered  by  such  entities 
even  though  the  holding  company  does 
not  come  within  the  Schedule  E 
definition  of  “parent.”  It  is  the 
Commission’s  belief  that  enabling  such 
persons  to  purchase  shares  of  their 
respective  holding  company  in  a  public 
offering  is  consistent  with  the  policy  of 
permitting  employees  of  members  to 
have  an  ownership  interest  in  their 
member-employers.  The  Commission 
believes  that  investment  by  employees 
in  their  employers  is  beneficial  to  the 
employee-employer  relationship,  and 
thus,  is  in  the  interest  of  investors,  and 
in  the  public  interest.  For  this  reason, 
and  for  the  reasons  stated  above,  the 
Commission  believes  that  the  proposed 
rule  change  satisfies  the  requirements  of 
section  15A(b)(6)  of  the  Act. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
instant  rule  change  be,’  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.10 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-980  Filed  1-14-93;  8:45  am) 
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[Release  No.  34-31708;  File  No.  SR-NYSE- 
92-33] 

Self-Reguietory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  an  Interpretation  to  Rule 
345  (“Employees  Registration, 
Approval  Records”) 

January  8, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  4, 1992, 
the  New  York  Stock  Exchange,  Inc. 
(“NYSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  IH 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
December  23, 1992,  the  NYSE  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposal.1  The  Commission  is 
publishing  this  notice  to  solicit 


10 17  CFR  200.30-3(aX 1 2)(1992). 

1  See  letter  from  Donald  van  Weezel,  Managing 
Director,  Regulatory  Affairs,  NYSE,  to  Diana  Luka- 
Hopson,  Branch  Chief,  Exchange  Regulation, 
Commission,  dated  December  23, 1992.  See  infra 
note  2. 


comments  on  the  proposed  rule  change 
from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rale  change  consists  of 
an  interpretation  with  respect  to  the 
meaning  and  administration  of  existing 
Exchange  Rule  345  (“Employees — 
Registration,  Approval,  Records”).  Rule 
345  EMPLOYEES— REGISTRATION, 
APPROVAL,  RECORDS,  /04 
Compensation  to  Nonregistered  Foreign 
Persons  Acting  as  Finders. 

Members  and  member  organizations 
may  pay  to  nonregistered  foreign 
persons  transaction-related 
compensation  based  upon  the  business 
of  customers  they  direct  to  members  or 
member  organizations  if  the  following 
conditions  are  met: 

(a)  The  member  or  member 
organization  has  assumed  itself  that  the 
nonregistered  foreign  person  who  will 
receive  the  compensation  (the  “finder”) 
is  not  required  to  register  in  the  U.S.  as 
a  broker-dealer  and  has  further  assured 
itself  that  the  compensation 
arrangement  does  not  violate  applicable 
law; 

(b)  The  finders  are  foreign  nationals 
(not  U.S.  citizens)  domiciled  abroad; 

(c)  The  customers  are  foreign 
nationals  (not  U.S.  citizens)  or  foreign 
entities  domiciled  abroad  transacting 
business  in  either  foreign  or  U.S. 
securities; 

(d)  Customers  receive  a  descriptive 
document,  similar  to  that  required  by 
Rule  206(4)-3(b)  of  the  Investment 
Advisers  Act  of  1940,  that  discloses 
what  compensation  is  being  paid  to 
finders; 2 

(e)  Customers  provide  written 
acknowledgement  to  the  member  or 
member  organization  of  the  existence  of 
the  compensation  arrangement; 

(f)  Records  reflecting  payments  to 
finders  are  maintained  on  the  member’s 
or  member  organization’s  books  and 
actual  agreements  between  the  member 
or  member  organization  and  persons 
compensated  are  available  for 
inspection  by  the  Exchange;  and 

(g)  The  confirmation  of  each 
transaction  indicates  that  a  referral  or 
finders  fee  is  being  paid  pursuant  to  an 
agreement.  * 


2  Amendment  No.  1  to  the  proposed  rule  change 
changed  the  citation  to  die  descriptive  document  in 
Rule  343  /04  from  that  required  by  1AA  Brochure 
Rule  204-3(a)  of  the  Investment  Advisers  Act  of 
1940  to  that  required  by  Rule  208(4 )-3(b)  of  the 
Investment  Advisers  Act  of  1940. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  p  arpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (6)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  state  an  interpretation 
concerning  the  meaning  and 
administration  of  Exchange  Rule  345 
with  respect  to  the  payment  of 
transaction-related  compensation  to 
nonregistered  foreign  persons  (or 
“finders")  who  refer  customer  business 
to  members  or  member  organizations. 

Currently,  the  NYSE  "Interpretation 
Handbook"  contains  an  interpretation 
under  Rule  345  which  limits 
compensation  to  nonregistered  persons 
for  business  they  direct  to  members  and 
member  organizations  other  than  on  an 
isolated  basis  and  only  to  persons  not 
routinely  engaged  in  making  such 
referrals.  A  member  or  member 
organization  is  prohibited  from  paying 
to  nonregistered  persons  compensation 
based  upon  the  business  of  customers 
they  direct  to  members  or  member 
organizations  if  the  compensation  is 
formulated  as  a  direct  percentage  of  the 
commissions  or  income  generated. 

The  existing  interpretation  is 
intended  to  ensure  that  persons  who 
regularly  solicit  customer  business  for  a 
member  or  member  organization  and 
who  are  paid  transaction-related 
compensation  are  associated  with  or 
registered  as  a  broker-dealer  and  are 
qualified  and  approved  to  perform  the 
function  of  a  registered  representative. 

The  proposed  interpretation  under 
Rule  345  is  limited  in  application  only 
to  compensation  arrangements  that 
!  involve  foreign  (i.e.,  non-U.S.  citizens) 
finders  who  are  domiciled  abroad  and 
customers  who  are  not  U.S.  citizens  or 

IU.S.  institutions  who  are  also  domiciled 
abroad.  Additionally,  as  one  of  the 
conditions  under  the  proposed 
interpretation,  customers  must  receive  a 
descriptive  document,  describing  the 


compensation  arrangement  and  provide 
a  written  acknowledgement  of  the 
arrangement.  If  all  the  specified 
conditions  of  the  proposed 
interpretation  are  met,  members  and 
member  organizations  may  pay 
transaction-related  compensation  to 
non-registered  foreign  finders  based  on 
the  business  of  non-U.S.  customers  that 
the  finders  refer  to  the  member  or 
member  organization. 

While  the  foreign  finders’  sole 
involvement  would  be  the  initial 
referral  to  a  member  or  member 
organization,  compensation  could  be 
made  on  an  ongoing  basis  and  tied  to 
such  variables  as  the  level  of  business 
generated  or  assets  under  control.  All 
accounts  referred  by  such  foreign 
finders  would  be  carried  on  the  books 
of  the  member  organization. 

The  proposed  interpretation  will 
allow  members  and  member 
organizations  the  opportunity  to 
enhance  their  competitive  position  in 
foreign  countries  where  new  accounts 
are  routinely  opened  on  a  referral  basis 
with  ongoing  compensation 
arrangements. 

2.  Statutory  Basis 

The  proposed  rule  change' is 
consistent  with  section  6(b)(5)  of  the  Act 
which  requires  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  pecessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  snch  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 

fmblishes  its  reasons  for  so  finding,  or 
ii)  as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  2054S.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  mid  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  An 
submissions  should  refer  to  File  No. 
SR-N Y SE-9 2-3 3  and  should  be 
submitted  by  February  5, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-1058  Filed  1-14-93;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Undated  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

January  8, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Betz  Laboratories,  Inc. 

Common  Stock,  $-10  Par  Value  (File  No.  7- 
9923) 

Citizens  Utilities  Co. 

Class  A  Common  Stock,  $.25  Par  Value 
(File  No.  7-9924) 

Citizens  Utilities  Co. 

Class  B  Common  Stock,  $.25  Par  Value 
(File  No  7-9925) 

CompUSA,  Inc, 
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Common  Stock,  No  Par  Value  (File  No.  7- 

9926) 

Margaretten  Financial  Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9927) 

Old  Republic  International  Corp. 

Common  Stock,  $1.00  Par  Value  (File  No. 

7-9928) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  1, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Security  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  93-985  Filed  1-14-93;  8:45  am) 
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[Release  No.  35-25731] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act'');  GPU 
Nuclear  Corp. 

January  8, 1993 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  1, 1993  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 


declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
qr  declarations),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

GPU  Nuclear  Coloration 
[70-8115) 

GPU  Nuclear  Corporation  ("GPUNC”), 
One  Upper  Pond  Road,  Parsippany, 

New  Jersey  07054,  a  wholly-owned 
subsidiary  company  of  General  Public 
Utilities  Corporation,  a  registered 
holding  company,  has  filed  an 
application  under  sections  9(a)  and  10 
of  the  Act. 

GPUNC  has  submitted  a  proposal, 
together  with  S.  Cohen  &  Associates 
(“SC&A”),  a  nonassociate  consulting 
company,  to  provide  consultation  and 
technical  support  services  (“Services”) 
to  the  Defense  Nuclear  Facilities  Safety 
Board  (“Board”)  through  January  31, 
1996  on  a  cost  plus  fixed  fee  basis  plus 
profits.  Under  the  proposal,  SC&A 
would  be  the  prime  contractor  to  the 
Board  and  GPUNC  would  serve  as 
SC&A’s  subcontractor.  The  Services  will 
be  in  the  areas  of  nuclear  chemistry  and 
radioactive  waste  processing,  electrical 
power  systems,  instrumentation  and 
control,  radiological  confinement 
systems,  remote  handling  equipment 
operation  and  design,  materials  and 
metallurgy. 

GPUNC  states  that  the  provision  of 
the  Services  will  not  interfere  with  its 
primary  operation  and  maintenance  of 
nuclear  generating  facilities  on  behalf  of 
its  associate  companies,  and  that,  by 
providing  the  Services,  GPUNC  will 
enhance  its  own  ability  to  provide  these 
types  of  services  for  its  associate 
companies  through  the  retention  of 
professional  and  technological  resources 
and  capabilities.  GPUNC  also  states  that 
the  Services  will  require  approximately 
12,500  man-hours  of  labor  and 
supervision  over  the  life  of  the  project. 

GPUNC  anticipates  that  the  total 
revenues  to  be  derived  from  the 
provision  of  the  Services  will  not 
exceed  0.25%  of  its  total  annual 
expenditures  for  the  operation, 
maintenance  and  construction  of  the 
GPU  system  nuclear  plants.  In  1991, 
such  expenditures  were  approximately 
$454  million.  In  addition,  aggregate 
profits  to  be  derived  are  expected  not  to 
exceed  0.025%  of  the  total  operating 


revenues  of  GPUNC  on  an  annual  basis. 
Any  such  profits  would  be  accounted 
for  in  such  a  manner  so  as  to  directly 
benefit  the  ratepayers  of  its  associate 
companies  by  offsetting  the  costs  of 
services  charged  to  its  associate 
companies. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-1055  Filed  1-14-93;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

January  8, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Brandon  Systems  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9884) 

Nuveen  Michigan  Premium  Income 
Municipal  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9885) 

Nuveen  New  Jersey  Premium  Income 
Municipal  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9886) 

Nuveen  Pennsylvania  Premium  Income 
Municipal  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9887) 

Nuveen  Insured  New  York  Premium  Income 
Municipal  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9888) 

Nuveen  Insured  Premium  Income  Municipal 
Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9889) 

Blackrock  1999  Term  Trust,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9890) 

CompUSA,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 

9891) 

Capitol  American  Financial  Corporation 
Common  Stock,  No  Par  Value  (File  No.  7- 

9892) 

Hadson  Corporation 

Jr.  Cum.  Conv.  Pfd.  Stock,  $.01  Par  Value, 
When  Issued  (File  No.  7-9893) 
McDonalds  Corporation 
Depositary  Shares  7.72  Cum.  Pfd  Stock 
(File  No.  7-9894) 

Liberte  Investors 

Shares  of  Beneficial  Interest,  No  Par  Value 
(File  No.  7-9895) 

Income  Opportunities  Fund  2000  Trust 
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Common  Stock,  $.01  Par  Value  (File  No.  7- 
9896) 

Carmike  Cinemas,  Inc. 

Class  A  Common  Stock,  $.03  Par  Value 
(File  No.  7-9897) 

Hadson  Energy  Resources  Corporation 
Common  Stock,  $.10  Par  Value  (File  No.  7- 

9898) 

Acceptance  Insurance  Companies,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9899) 

Student  Loan  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9900) 

Hayes  Wheels  International,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9901) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  1, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-983  Filed  1-14-93;  8:45  am) 
BtUJNQ  CODE  Ml  0-01 -M 

[Investment  Company  Act  Release  No. 
19209;  811-6473] 

Dreyfus  U.S.  Government  income 
Fund;  Notice  of  Application 

January  8, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  Dreyfus  U.S.  Government 
Income  Fund. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  8, 1992. 


HEARING  OR  NOTIFICATION  OF  HEARMG:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  3, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  144  Glenn  Curtiss  Boulevard, 
Uniondale,  New  York  11556-0144. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
,(202)  272-3023,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  trust  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  On  November  14, 1991, 
Applicant  filed  a  Notification  of 
Registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-1A  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1993.  Applicant’s  registration 
statement  was  declared  effective  on 
February  4, 1992,  and  an  initial  public 
offering  of  its  shares  of  beneficial 
interest  commenced  on  March  6, 1992. 
However,  the  Applicant’s  sponsor  and 
investment  adviser,  The  Dreyfus 
Corporation  ("Dreyfus”),  has  been  the 
sole  shareholder  of  the  Applicant. 

2.  The  Applicant’s  Board  of  Trustees 
determined  that,  because  the  Applicant 
has  had  only  one  shareholder  since  its 
inception,  the  Applicant  should  be 
dissolved  and  that  the  proceeds  from 
liquidation  be  returned  to  Dreyfus  as  of 
the  close  of  business  on  November  25, 
1992.  Accordingly,  the  Board  of 
Trustees  instructed  Applicant  to  pay 
any  of  its  obligations  or  debts,  liquidate 
and  distribute  its  assets,  and  terminate 


its  existence  in  a  manner  which  would 
not  adversely  affect  its  shareholder. 

3.  On  November  24, 1992, 8,802.8 
shares  of  beneficial  interest,  par  value 
$.0001  per  share,  were  outstanding  at  a 
net  asset  value  of  $12,52  per  share.  At 
such  date,  aggregate  net  assets  of  the 
Applicant  were  $110,247.  All 
outstanding  shares  of  the  Applicant 
were  liquidated  on  November  25, 1992, 
at  the  then-current  net  asset  value  per 
share  of  $12.52. 

4.  In  connection  with  its  liquidation, 
Applicant  incurred  expenses  of 
approximately  $2,500  consisting 
primarily  of  outside  legal  expenses,  all 
of  which  were  paid  by  Dreyfiis. 
Unamortized  organizational  costs  and 
initial  offering  expenses  of  the 
Applicant,  amounting  to  approximately 
$52,000  were  reimbursed  to  the 
Applicant  by  Dreyfus. 

5.  As  of  the  date  of  this  application, 
Applicant  has  not  debts  or  liabilities 
and  is  not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
neither  engaged  in,  nor  proposes  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

6.  Applicant  is  current  with  respect  to 
all  filings  required  under  the  Act, 
including  all  N-SAR  filings. 

7.  Applicant  intends  to  file  all 
documents  required  to  terminate  its 
existence  as  a  Massachusetts  business 
trust. 

For  the  SEC*  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-988  Filed  1-14-93;  8:45  am] 
BtUJNQ  CODE  *010-81 -M 

[Investment  Company  Act  Rel.  No.  19208; 
811-6528] 

The  Jackson  Fund,  Inc.;  Application 

January  8, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1040  (“Act”). 

APPLICANT:  The  Jackson  fund,  Inc. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  21, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


Tt 
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Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
February  3, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 

ADORESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  31  West  52nd  Street,  New 
York,  New  York  10019. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3023  or  Barry  D.  Miller. 

Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  closed-end  non- 
diversified  management  investment 
company  that  is  organized  as  a 
corporation  under  the  laws  of  Maryland. 
On  January  14, 1992,  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act.  Applicant  also 
filed  a  registration  statement  under  the 
Securities  Act  of  1933  (the  “Securities 
Act’’)  to  register  11,500  shares  of 
applicant’s  common  stock. 

2.  Applicant’s  registration  statement 
under  the  Securities  Act  was  not 
declared  effective,  and  applicant  made 
no  initial  public  offering. 

3.  Applicant  has  no  assists  or 
liabilities  and  has  never  had  any 
security  holders.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged  in,  nor  does  it  intend  to  engage 
in,  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-989  Filed  1-14-93;  8:45  ami 

mumo  coot  seie-et-M 


(nslseae  No.  35-25729] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (‘  Act");  National 
Fuel  Gas  Co. 

January  8, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/ are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  1, 1993  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant^)  and/or 
deciarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  bv 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicatian(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

National  Fuel  Gas  Company  (70-8111] 

Notice  of  Proposal  To  Amend  Stock 
Incentive  Plans;  Order  Authorizing 
Solicitation  of  Proxies 

National  Fuel  Gas  Company  (“NFG”), 
30  Rockefeller  Plaza,  New  York,  New 
York  10112,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a),  7, 12(e)  of  the  Act  and 
Rules  50(a)(5),  62,  and  65  thereunder. 

NFG  proposes  to  amend  the  National 
Fuel  Gas  Company  1983  Incentive  Stock 
Option  Plan  (“1983  Plan”)  and  the 
National  Fuel  Gas  Company  1984  Stock 
Plan  (“1984  Plan”)  (collectively,  “Stock 
Plans”)  which  the  Commission 
approved  on  January  10, 1984  (HCAR 
No.  23197)  and  on  January  16, 1985 
(HCAR  No.  23575),  respectively.  Three 
of  the  amendments  are  substantially 
similar  for  both  Stock  Plans,  one 
amendment  would  affect  only  the  1983 
Plan. 

First,  the  Stock  Plans  would  be 
amended  to  require  shareholder 


approval  of  stock  plan  amendments 
when  such  amendments  would 
materially  increase  the  benefits 
available  to  participants,  materially 
increase  the  number  of  shares  available 
for  issuance,  or  materially  modify  the 
eligibility  requirements  for 
participation.  The  Stock  Plans  presently 
require  stockholder  approval  of 
amendments  which  would:  (1)  Increase 
the  maximum  number  of  common  stock 
or  restricted  stock  issuable  or  decrease 
the  minimum  purchase  price  of  shares 
of  common  stock  subject  to  an  option; 

(2)  extend  an  option’s  exercise  term;  (3) 
extend  the  Stock  Plan’s  term;  (4)  change 
the  class  of  employees  eligible  to  receive 
options  or  restricted  stock;  (5)  provide 
for  Stock  Plan  administration  by  other 
than  a  “disinterested  committee”;  or  (6) 
materially  increase  the  cost  of  the  Stock 
Plans  to  NFG. 

Second,  the  Stock  Plans  would  be 
amended  to  add  entirely  new  change  in 
control  and  change  in  ownership 
provisions.  In  the  event  of  a  change  in 
control  (as  defined  in  the  Stock  Plans), 
a  participant  whose  employment  is 
terminated  within  two  years  of  the  date 
of  such  event,  for  a  reason  other  than 
death,  disability  or  cause  (as  defined  in 
the  Stock  Plans),  voluntary  resignation 
for  other  than  good  reason  (as  defined 
in  the  Stock  Plans),  or  retirement,  would 
be  entitled  to  the  following  treatment 
under  the  Stock  Plans:  (1)  All  of  the 
terms  and  conditions  in  effect  on  any  of 
the  participant’s  outstanding  awards 
would  immediately  lapse;  (2)  all  of  the 
participant’s  outstanding  awards  would 
automatically  become  one  hundred 
percent  vested;  and  (3)  all  of  the 
participant’s  outstanding  stock  options, 
stock  appreciation  rights,  and  other 
stock-based  awards  would  be 
immediately  cashed  out  on  the  basis  of 
the  change  in  control  price  (as  defined 
in  the  Stock  Plans).  Such  payments 
would  be  made  no  later  than  the  90th 
day  following  such  event. 

(Jpon  a  change  in  ownership,  all 
participants,  regardless  of  whether  their 
employment  is  terminated,  would 
automatically  receive  the  same 
treatment  afforded  to  a  terminated 
participant  under  the  Stock  Plans  in  the 
event  of  a  change  in  control.  The  Stock 
Plans  define  a  change  in  ownership  as 
change  which  results  in  the  NFG's 
common  stock  ceasing  to  be  actively 
traded  on  the  New  York  Stock 
Exchange,  another  national  stock 
exchange,  or  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System. 

Third,  the  Stock  Plan’s  existing 
provisions  regarding  withholding  taxes 
would  be  amended  to  allow  the 
payment  of  applicable  taxes  by 
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withholding  common  stock  otherwise 
issuable,  or  allowing  a  participant  to 
remit  shares  of  a  common  stock  to  NFG 
to  pay  applicable  withholding  taxes. 

The  final  proposed  amendment  would 
effect  only  the  1983  Plan.  It  would  allow 
the  compensation  committee  (as  defined 
in  the  1983  Plan)  within  the  three 
month  period  following  the  termination 
of  an  optionee’s  employment  to  extend 
the  exercise  period  of  his  incentive 
stock  options  to  a  date  not  later  than  the 
date  on  which  such  options  would  have 
ceased  to  be  exercisable  absent  such 
termination  of  employment  Prior  to  this 
amendment,  all  options  issued  pursuant 
to  the  1983  Plan  generally  cease  to  be 
exercisable  three  months  after 
termination  of  employment. 

NFG  intends  to  solicit  proxies  from  its 
common  shareholders  to  approve  the 
proposed  amendments  to  the  Stock 
Plans  at  NFG’s  Annual  Meeting  of 
Stockholders  on  February  18, 1993,  NFG 
has  filed  its  proxy  solicitation  material 
and  requests  that  the  effectiveness  of  its 
declaration  with  respect  to  the 
solicitation  of  proxies  for  voting  by  its 
shareholders  to  approve  the  proposed 
amendments  to  the  Stock  Plans  be 
permitted  to  become  effective  forthwith 
as  provided  in  Rule  62(d). 

It  appearing  to  the  Commission  that 
NFG's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective  , 
forthwith,  pursuant  to  Rule  62: 

It  is  ordered,  That  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be,  mid  it  hereby  is,  permitted 
to  become  effective  forthwith,  under 
Rule  62,  and  subject  to  the  terms  and 
conditions  as  prescribed  in  Rule  24 
under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-981  Filed  1-14-93;  8:45  am] 
mujng  code  aoia-oi-M 


[Rateaaa  No.  35-25730] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”);  National 
Fuel  Gaa  Co. 

fanuary  8, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application^) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 


applications)  and/or  declarations)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration^) 
should  submit  their  views  in  writing  by 
February  1, 1993  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

National  Fuel  Gas  Company  170-8109] 

Notice  of  Proposal  to  Implement  Award 
and  Option  Plan;  Order  Authorizing 
Solicitation  of  Proxies 

National  Fuel  Gas  Company  (“NFC"), 
30  Rockefeller  Plaza,  New  York,  New 
York  10112,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a),  7, 12(e)  of  the  Act  and 
Rules  50(a)(5),  62,  and  65  thereunder. 

NFG  seeks  Commission  approval  of 
its  1993  Award  and  Option  Plan 
("Plan”).  The  Plan  will  be  administered 
by  the  Compensation  Committee  of  the 
Board  of  Directors  or  another  committee 
so  designated  (‘‘Commission’*),  No 
member  of  the  Committee  is  eligible  to 
be  selected  to  participate  in  the  Plan. 
The  Plan  authorizes  the  Committee,  at 
its  discretion,  to  grant  awards  from 
February  18, 1993  through  February  17, 
2003  to  key  employees  of  NFG  or  any 
of  its  80%  or  more  owned  subsidiaries. 
Under  the  Plan,  1.6  million  shares  of 
common  stock  of  NFG  are  available  for 
grant. 

The  NFG’s  Board  of  Directors  may 
suspend  or  terminate  or  amend  the  Plan 
at  any  time  but  may  not,  without 
shareholder  approval,  adopt  any 
amendment  which  would  materially 
increase  the  benefits  accruing  to 
participants,  materially  increase  the 
maximum  number  of  shares  which  may 
be  issued  under  the  Plan,  subject  to 
equitable  adjustment,  or  materially 
modify  the  Plan’s  eligibility 
requirements. 

The  following  types  of  awards  may  be 
available  under  the  Plan:  (1)  Stock  - 


options,  including  incentive  stock 
options;  (2)  stock  appreciation  rights 
("SARs"),  the  right  to  receive  a  payment 
equal  to  the  appreciation  in  market 
value  of  a  stated  number  of  shares  of 
common  stock  from  the  SARs’  exercise 
price  to  the  market  value  of  the  date  of 
exercise;  (3)  common  stock  of  NFG, 
including  restricted  stock;  (4)  common 
stock  units;  (5)  performance  shares;  (6) 
performance  units;  and  (7)  any  award 
established  by  the  Committee  which  is 
consistent  with  the  Plan’s  purpose,  are 
as  described  in  the  Plan. 

The  Plan  provides  for  the  forfeiture  of 
awards  in  the  event  of  termination  of 
employment  of  a  reason  other  than 
death,  disability,  retirement,  or  any 
approved  reason,  unless  the  award 
provides  otherwise.  Forfeiture  is  also 
required  if,  in  tire  Committee’s  opinion, 
the  participant  competes  with  NFG 
without  its  written  consent,  or  if  he  acts 
in  a  manner  inimical  to  NFG's  best 
interests. 

The  Committee  may  unilaterally 
amend  any  award  if,  in  the  Committee's 
opinion,  such  amendment  is  not  adverse 
to  the  participant.  NFG  may  deduct 
from  any  payment  under  the  Plan  the 
amount  of  any  applicable  income  and 
employment  taxes,  or  may  require  the 
participant  to  pay  such  taxes  as  a 
condition  to  making  such  payment  The 
Committee  may  allow  the  participant  to 
satisfy  this  obligation  by  withholding 
from  any  payment  of  common  stock 
due,  or  by  delivering  to  NFG,  shares  of 
common  stock  with  a  fair  market  value 
equal  to  the  amount  of  applicable  taxes. 

NFG  intends  to  solicit  proxies  from  its 
common  shareholders  to  approve  the 
Plan  at  NFG’s  Annual  Meeting  of 
Stockholders  on  February  18, 1993.  NFG 
has  filed  its  proxy  solicitation  material 
and  requests  that  the  effectiveness  of  its 
declaration  with  respect  to  the 
solicitation  of  proxies  for  voting  by  its 
shareholders  to  approve  tire  proposed 
Plan  be  permitted  to  become  effective 
forthwith  as  provided  in  Rule  62(d). 

It  appearing  to  the  Commission  that 
NFG’s  declaration  regarding  tire 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith,  pursuant  to  Rule  82: 

It  is  ordered,  That  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be,  and  it  hereby  is,  permitted 
to  become  effective  forthwith,  under 
Rule  62,  and  subject  to  the  terms  and 
conditions  as  prescribed  in  Rule  24 
under  the  Act 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-982  Filed  1-14-93;  8:45  am] 

mlunq  cooe  M1B-B1-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  end  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  he  submitted 
on  or  before  February  16, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW., 
5th  Floor,  Washington,  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Officer  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  The  Function  of  Failure  Study. 
SBA  Form  No.  :  N/A. 

Frequency:  One  Time. 

Description  of  Respondents:  Small 
Business  Owners. 

Annual  Responses:  100. 

Burden ■  33. 

Dated:  January  11, 1993. 

Cleo  Verbillis, 

Chief,  Adn'inistrative  Information  Branch. 

IFR  Doc.  93-1038  Filed  1-14-93,  8:45  am) 

BILLING  COOC  M2S-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  he  submitted 
on  or  before  February  16, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW., 
5th  Floor,  Washington,  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503 
Title:  1992  SBA  Health  Insurance 
Survey 

SBA  Form  No.:  N/A 
Frequency:  One-Time 
Description  of  Respondents:  Small  and 
Large  Business 
Annual  Responses:  989 
Burden:  703 
Dated:  January  12, 1993. 

Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  93-1069  Filed  1-14-93;  8:45  am] 

billing  cooe  aoas-ei-M 


DEPARTMENT  OF  STATE 
Public  Notice  1754] 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT) 
National  Committee;  Meetings 

The  Department  of  State  announces 
that  the  U  S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT) 
National  Committee  will  meet  on 


February  4  and  February  23, 1993  at 
9:30  a.ni.  in  room  1107  at  the 
Department  of  State,  2201  C  Street,  NW., 
Washington,  DC  20520. 

The  agenda  for  the  February  4 
meeting  will  include  a  debrief  of  the 
CCITT  Ad  Hoc  Group  for  Resolution  No. 
18  Meeting  and  its  joint  meeting  with 
the  CCIR  Resolution  No.  106  Group  that 
will  take  place  in  Geneva,  January  19- 
26, 1993  In  addition,  final  preparations 
for  the  CCITT  Xth  Plenary  Assembly 
(First  World  Telecommunications 
Standardization  Conference)  will  take 
place  during  both  of  the  open  public 
meetings  cited  above. 

Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated 
if  arrangements  are  made  in  advance  of 
the  meetings.  Persons  who  plan  to 
attend  should  advise  the  office  of  Earl 
Barbely,  Department  of  State,  (202)  647- 
0201,  FAX  (202)  647-7407.  The  above 
includes  government  and  non¬ 
government  attendees.  Public  visitors 
will  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  valid  photo  ID 
with  them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
street  entrance. 

Please  bring  50  copies  of  documents 
to  be  considered  at  these  meetings.  If  the 
document  has  been  mailed  to  the 
membership,  bring  only  10  copies. 

Dated:  January  11, 1993. 

Earl  Barbely, 

Director,  Telecommunications  and 
Information  Standards,  Chairman,  U.S. 
CCITT  National  Committee. 

(FR  Doc  93-1021  Filed  1-14-93;  8:45  am] 

BILUNG  COOE  4710-C7-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Los  Angeles  International  Airport;  Los 
Angeles,  CA;  Notice  of  Intent  to  Rule 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application  to  impose  and  impose  and 
use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  Los  Angeles 
International  Airport,  Los  Angeles, 
California. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
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and  invites  public  comment  cm  the 
application  to  impose  and  impose  and 
use  the  revenue  from  a  PFC  at  Los 
Angeles  International  Airport,  Los 
Angeles,  California  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  16. 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  die  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Western-Pacific  Region. 
Airports  Division,  AWP-600,  P.O.  Box 
92007,  WWPC,  Los  Angeles,  CA  90009. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Clifton  A. 
Moore,  Executive  Director  of  the  Los 
Angeles  Department  of  Airports  at  the 
following  address:  Los  Angeles 
Department  of  Airports,  One  World 
Way,  Los  Angeles,  CA  90045. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Los  Angeles 
Department  of  Airports  under  §  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  P.  Milligan,  Supervisor, 
Standards  Section,  AWP-621,  Federal 
Aviation  Administration,  Airports 
Division,  15000  Aviation  Blvd., 
Hawthorne,  CA  90261,  Tel  (310)  297- 
1029.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  dm  application  to  impose 
and  impose  and  use  the  revenue  from  a 
PFC  at  Los  Angeles  International 
Airport  under  the  provisions  of  dm 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Tide  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Pub.  L.  101-508)  and  part  158  of  die 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  December  29, 1992,  the  FAA 
determined  that  the  application  to 
impose  and  impose  and  use  the  revenue 
from  a  PFC  at  Los  Angeles  International 
Airport  submitted  by  Los  Angeles 
Department  of  Airports  was 
substantially  complete  within  the 
requirements  of  $  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  30, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 


Proposed  charge  effective  date:  July  1, 
1993 

Proposed  charge  expiration  date:  June 
30, 1998 

Total  estimated  PFC  revenue:  $360.0 
Million 

Brief  description  of  proposed  projects: 
People  mover  system;  Noise 
mitigation  program. 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  required 
requested  not  be  required  to  collect 
PFCs: 

American  Trans  Air  Execujet  CFI,  Inc. 
CFI,  foe. 

Chrysler  Aviation 
Corporation  Flight,  Inc. 

Elliott  Aviation 
Geneva  International 
Key  Air 
KMR  Aviation 

Louisiana  Pacific  Corporation 
Mayo  Aviation,  Inc. 

Mcathco  Enterprises,  Inc. 

Modesto  Executive  Air  Charter 
Morgan  Equipment 
Raleigh  Jet  Charter 
Samaritan  Health  Services 
Valko,  Inc. 

Windstar  Aviation  Corp. 

Yecny  Enterprises,  Inc. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Building,  3rd  Floor,  room  3E23, 
15000  Aviation  Blvd.,  Hawthorne,  CA 
90261. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Los  Angeles 
Department  of  Airports. 

Ellsworth  L.  Chan, 

Acting  Manager,  Airports  Division,  Western 
Pacific  Region. 

(FR  Doc.  93-812  Filed  1-14-93: 8:45  ami 
IMLUNG  COOC  Wie-IS-U 


Ontario  International  Airport,  Ontario, 
CA;  Notice  of  Intent  to  Rule 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application  to  impose  and  impose  and 
use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  Ontario 
International  Airport,  Ontario, 
California. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  impose  and 
use  the  revenue4rom  a  PFC  at  Ontario 
International  Airport,  Ontario, 


California  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1993. 

ADORESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Western-Pacific  Region. 
Airports  Division,  AWP-600,  P.O.  Box 
92007,  WWPC,  Los  Angeles,  CA  90009. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Clifton  A. 
Moore,  Executive  Director  of  the  Los 
Angeles  Department  of  Airports  at  the 
following  address:  Los  Angeles 
Department  of  Airports,  One  World 
Way,  Los  Angeles,  CA  90045. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Los  Angeles 
Department  of  Airports  under  §  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Milligan,  Supervisor,  Standards 
Section,  AWP-621,  Federal  Aviation 
Administration,  Airports  Division, 

15000  Aviation  Blvd.,  Hawthorne,  CA. 
90261,  Tel  (310)  297-1029.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  impose  and  use  the  revenue  from  a 
PFC  at  Ontario  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  29, 1992,  the  FAA 
determined  that  the  application  to 
impose  and  impose  and  use  the  revenue 
from  a  PFC  submitted  by  Los  Angeles 
Department  of  Airports  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  30, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Levd  of  the  proposed  PFC.  $3.00 
Proposed  charge  effective  date  July  1, 
1993 

Proposed  charge  expiration  date-  June 
30,1996 

Total  estimated  PFC  revenue.  $49.0 
Million 
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Brief  description  of  proposed  projects: 
Construct  new  airport  terminal;  Noise 
mitigation  program. 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs  • 

Business  Air  Service  South 
Mayo  Aviation,  Inc. 

Modesto  Executive  Air  Charter 
Raleigh  Jet  Charter 
Valko,  Inc. 

Yecny  Enterprises,  Inc. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Building,  3rd  Floor,  room  3E23, 
15000  Aviation  Blvd.,  Hawthorne,  CA 
90261. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Los  Angeles 
Department  of  Airports. 

Ellsworth  L.  Chan, 

Acting  Manager,  Airports  Division,  Western 
Pacific  Region. 

IFR  Doc.  93-813  Filod  1-14-93;  8:45  ami 
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Maritime  Administration 
[Docket  No.  S-896] 

American  President  Lines,  Ltd.; 
Application  for  a  Waiver  of  Section 
804(a)  of  the  Merchant  Marine  Act, 

1936,  as  Amended,  To  Permit  Foreign- 
Flag  Slot  Charters 

American  President  Lines,  Ltd.  (APL), 
by  application  dated  January  6, 1993, 
requests  waiver  of  the  provisions  of 
section  804  of  the  Merchant  Marine  Act, 
1936,  as  amended  (Act),  for  foreign-flag 
slot  charters  by  APL  on  a  vessel  of 
Companie  Maritime  d’Afiretement 
(CMA)  pursuant  to  APL's  participation 
in  a  reciprocal  slot  exchange  and 
coordinated  sailing  agreement  and  in  a 
Slot  Charter  Agreement,  both  between 
APL  and  CMA. 

APL  currently  has  section  804  waiver 
authority  to  operate  two  foreign-flag 
ships  in  a  west  coast  India  feeder 
service.  APL  proposes  entering  into  the 
agreements  dted  above,  to  add  one 
CMA  vessel  to  this  service,  expanding 
the  geographic  coverage  to  the  Fujayrah/ 
Colombo  range,  with  APL  and  CMA 
chartering  space  on  each  other’s  shins. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit  . 


comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
January  25, 1993.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies)) 

By  Order  of  the  Maritime  Administrator 

James  E.  Saari, 

Secretary,  Maritime  Administration. 

(FR  Doc.  93-1066  Filed  1-14-93;  8:45  am] 

BIUJNG  COOE  4S1S-S1-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  92-52;  Notice  2] 

Determination  That  Nonconforming 
1989  Mercedes-Benz  500SL  Passenger 
Cars  Are  Eligible  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1989 
Mercedes-Benz  500SL  passager  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1989 
Mercedes-Benz  500SL  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  1989  Mercedes-Benz  560SL),  and 
they  are  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 

Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 


Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  aod  sale 
in  the  United  States,  certified  under  section 
114  [of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to 
be  compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  *. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593  7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R-90- 
009)  petitioned  NHTSA  to  determine 
whether  1989  Mercedes-Benz  500SL 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  October  7. 1992  (57  FR  46239)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#23  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  notice  of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1989  Mercedes  Benz  500SL 
(Model  ID  129.066)  is  substantially 
similar  to  a  1989  Mercedes  Benz  560SL 
(Model  ID  107.048)  originally 
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manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C.  1397(c)  (3)  (A)  (i)  (I) 
and  (C)  (ii);  49  CFR  593.8;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  January  11, 1993. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  93-975  Filed  1-14-93;  8:45  am] 

BtLUNQ  CODE  4010-60-11 


Research  and  Special  Programs 
Administration 

Office  of  Hazardoue  Materials  Safety; 
Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 


for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 

New  Exemptions 


the  "Nature  of  Application”  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel, 
4 — Cargo  aircraft  only,  5 — Passenger- 
carrying  aircraft 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1993. 

ADDRE8S  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC. 


Application  num¬ 
ber 

Applicant 

Regulation^)  affected 

Nature  of  exemption  thereof 

10938-N  . 

Westvaco  Corporation,  New  York, 
NY. 

49  CFR  174  67(1) . 

To  authorize  chlorine  filled  tank  cars  to  remain  attached  during  un¬ 
loading  without  the  physical  presence  of  an  unloader,  (mode  2.) 

10939-N . 

AeroTech/ISP,  Las  Vegas,  NV  . 

49  CFR  173,  Subpart  C . . 

To  authorize  the  shipment  of  model  rocket  motor  systems  (reload  kits) 
containing  certain  propellant  erqiioaives  and  delay  charge  modules, 
classed  as  flammable  sold,  Division  4.1.  (modes  1,  2, 4,  5.) 

10941-N . 

Union  Pacific  Railroad  Company, 
Omaha,  NE. 

49  CFR  174.83(b)  (4) . 

*  . 

To  authorize  a  placarded  flatcar  to  be  moved  In  an  automated,  gravity 
actuated,  freight  classification  yard  (hump  yard)  over  the  hump  and 
roN  free  Into  various  classification  tracks  using  a  controlled  reduc¬ 
tion  of  momentum  computer  system,  (mode  2.) 

10942-N  _ 

Dowel  Schlumberger,  Inc.,  Hous¬ 
ton,  TX. 

49  CFR  173.243(c) _ 

To  authorize  the  shipment  of  flammable  liquid,  corrosive  n.o.s.,  Class 
3,  in  DOT  specification  57  portable  tanks,  (modes  1, 2, 3.) 

10944-N . . 

Pacific  Scientific,  HTL/Wn  Tech  Di¬ 
vision,  Duarte,  CA. 

49  CFR  173.304(a)(1),  175.3, 
178.47. 

To  authorize  the  manufacture,  merit  and  sale  of  non-DOT  specifica¬ 
tion  cylinders,  constructed  of  titanium  material  conforming  to  DOT 
Specification  4DS  for  use  In  transporting  compressed  gas  n.o.8., 
classed  as  nonflammable  gas,  Division  2.2  (inodes  1, 2, 4, 5.) 

10945-N . . 

Structural  Composites  Industries, 
Pomona,  CA 

49  CFR  173.302(a).  173.304(a) 
175.3. 

To  authorize  the  manufacture,  mark  and  sale  of  non-DOT  specifica¬ 
tion  fiber  reinforced  plastic  full  composite  cylinders  constructed  of 
seamless  6061-T6  aluminum  pressure  vessel  fuSy  overwrapped 
with  filament  windings  for  use  In  transporting  various  material 
classed  as  flammable  and  non-flammable  gases,  Class  2.  (modes 
1.  2,  3, 4,  5.) 

10946-N _ 

Airco  Gases  of  The  BOC  Group 
Inc.,  Murray  HD,  NJ. 

49  CFR  173.301(0, 173.302(a)(1)  . 

To  authorize  the  transportation  of  compressed  gas,  flammable,  n.o.s., 
Division  2.1,  in  DOT  Specification  41.  cylinders  with  a  service  pres¬ 
sure  of  212  psig  or  greater,  (mode  1.) 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  12, 
1993. 

Joseph  T.  Horning, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 

[FR  Doc.  93-1067  Filed  1-14-93;  8:45  am] 

BiUJNQ  coot  46 10-60-41 


Office  of  Hazardoue  Materials  Safety; 
Application  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpait  B),  notice  is 
hereby  given  that  the  Office  of 


Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  “X”  denote  a 
modification  request.  Application 
numbers  with  the  suffix  ”P”  denote  a 
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form  for  redemption  under  this  call  will 
be  found  in  Department  of  the  Treasury 
Circular  No.  300,  Revised,  dated  March 
4, 1973.  Coupon  bonds  must  have  all 
unmatured  coupons  attached  to  the 
security  upon  presentation  for 
redemption  at  par.  If  any  coupons  for 
the  interest  payment  dates  of  November 
15, 1993,  through  May  15, 1998,  are 
missing,  the  lull  face  amount  of  the 
missing  coupons  will  be  deducted  from 
the  par  value. 

3.  Such  bonds  held  in  book-entry 
form  will  be  paid  automatically  on  May 
15, 1993,  whether  held  on  the  books  of 
the  Federal  Reserve  Banks  or  in 
TREASURY  DIRECT  accounts. 

Marcus  W.  Page, 

Deputy  Fiscal  Assistant  Secretary. 

(FR  Doc.  93-1206  Filed  1-13-93;  2:46  pm) 
BILLING  CODE  U10-40-M 


to  request.  These  applications 


have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1993. 

ADORESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC. 


Bureau  of  Alcohol,  Tobacco  and 
9841  Firearms 

[Notice  No.  765] 

10101 

Commerce  In  Explosives;  List  of 
_  Explosive  Materials 

mptfon  to 

«*tc*n*  Pursuant  to  the  provisions  of  section 
tairMvwSS!  841(d)  of  title  18.  United  States  Code, 
and  27  CFR  55.23,  the  Director,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  must 
publish  and  revise  at  least  annually  in 
the  Federal  Register  a  list  of  explosives 
determined  to  be  within  the  coverage  of 
18  U.S.C.  chapter  40,  Importation, 
Manufacture,  Distribution  and  Storage 
of  Explosive  Materials.  This  chapter 
covers  not  only  explosives,  but  also 
blasting  agents  and  detonators,  all  of 
which  are  defined  as  explosive 
materials  in  section  841(c)  of  title  18, 
United  States  Code.  Accordingly,  the 
following  is  the  1993  List  of  Explosive 
Materials  subject  to  regulation  under  18 
U.S.C.  chapter  40,  which  includes  both 
the  list  of  explosives  (including 
detonators)  required  to  be  published  in 
the  Federal  Register  and  blasting  agents. 
The  list  is  intended  to  also  include  any 
and  all  mixtures  containing  any  of  the 
materials  in  the  list.  Materials 
constituting  blasting  agents  are  marked 
by  an  asterisk.  While  the  list  is 
comprehensive,  it  is  not  all  inclusive. 
The  fact  that  an  explosive  material  may 
not  be  on  the  list  does  not  mean  that  it 
is  not  within  the  coverage  of  the  law  if 
it  otherwise  meets  the  statutory 
definitions  in  section  841  of  title  18, 
Untied  States  Code.  Explosive  materials 
are  listed  alphabetically  by  their 
common  names  followed  by  chemical 
names  and  synonyms  in  brackets.  This 
revised  list  supersedes  the  List  of 
Explosive  Materials  dated  January  9, 


117-x  —  99  7  Th*s  notice  of  receipt  of  applications 

Footnote  4).  for  renewal  of  exemptions  and  party  to 

J886-X  ...  Eco-Pak.  Inc.,  10886  an  exemption  is  published  in 

Ejt*»yhton’  T*  accordance  with  Part  107  of  the 

_  (S—  Footnote  S).  _  Hazardous  Materials  Transportations 

ill  T?,,TT.  Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  12, 
1993. 

Joseph  T.  Horning, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 

(FR  Doc.  93-1068  Filed  1-14-93;  8:45  ami 

BILLING  CODE  tilO-SO-M 


DMiton  2.1,  M  w  toofconal  commodity  for  trwtponation  in 
norr-OOT  cylinder. 

(3)  To  modify  •xompoon  to  provide  tor  air  and  water 
(cargo  vessel)  as  —e*  modes  tor  traneportlng  various 
hazardous  materials  In  pofyedt^ana.  removable  head 
salvage  drums. 

(4)  To  mooify  exemoMon  to  provide  tor  air  as  an  addHional 
mode  lor  tranmrting  various  hazardous  materials  In  non- 
DOT  epsdhcauon  portable  tanks. 

(5)  To  rmssus  an  exemption.  ongmally  issued  on  an 
emergency  basis  to  autnorae  the  manufacture,  mark  and 
sam  of  a  UN  1A1W  staimoas  steal  drum  lor  the  shipment  of 
certain  Class  3.  4  and  9  materials  and  Division  4.1.  42,  4.3, 
5.1.  62  and  6.1  materiel*. 


Office  of  the  Secretary 

7  Percent  Treasury  Bonds  of  1993-98; 
Notice  of  Ceil  for  Redemption 

Washington,  January  15, 1993. 

To  Holders  of  7  Percent  Treasury  Bonds  of 
1993-98,  and  Others  Concerned: 

1.  Public  notice  is  hereby  given  that 
all  outstanding  7  percent  Treasury 
Bonds  of  1993-98  (CUSIP  No.  912810 
BP  2)  dated  May  15, 1973,  due  May  15, 
1998,  are  hereby  called  for  redemption 
at  par  on  May  15, 1993,  on  which  date 
interest  on  such  bonds  will  cease. 

2.  Full  information  regarding  the 
presentation  and  surrender  of  such 
bonds  held  in  coupon  and  registered 


Application 

No. 

Applicant 

Renewal  of 
exemption 

8006-X  ...» 

Esquire  Novelty  Cor¬ 
poration,  Amsterdam. 
NY  (See  Footnote  1). 

8006 

8990-X 

Scott  High  Pressure 
Technology, 
PtumsteadvMe,  PA 
(See  Footnote  2). 

8990 

9775-X  _ 

Enviropack  Company, 
Arlington,  VA  (See 
Footnote  3). 

9775 

9917-X  ..... 

Enviropacfc  Company, 
Arlington,  VA  (See 
Footnoted). 

9917 

10886-X  _. 

Eco-Pak,  Inc., 
ERzabethton,  TN 
(See  Footnote  5). 

10886 

Appkcation  No. 

Applicant 

Parties  to 
exemption 

4453-P  ....* . 

Pacific  Powder 
Company.  Olym¬ 
pia,  WA. 

4453 

7052-P  _ 

Hughes  Missile 
Systems  Com¬ 
pany,  San  Diego, 
CA. 

7052 

7616-P  _ 

Fox  VaBey  A  West¬ 
ern  Ltd.,  Rose- 
moot,  IL 

7616 

7616-P  _ 

MidSouth  Corpora¬ 
tion,  Jackson, 

MS. 

7616 

8526-P  _ 

Decker  Transport 
Co.,  Inc.,  Rhrer- 
dale.NJ. 

8526 

8554-P  _ 

ML  State  Bk  Serv¬ 
ice,  Inc.,  Morgan¬ 
town,  wv. 

8554 

Application  No. 

Applicant 

Peftiee  to 
exemption 

8723-P  .... . 

|it  CtatA  QM  *?anr 

Ml.  OSS  to  on  OWY 

ice,  Inc.,  Morgan¬ 
town,  WV. 

8723 

8958-P  . 

WASAO  USA,  Inc., 

-  fM“ 

wurwpwfl!  Dt . 

8958 

901 5-P  . . . 

Occidental  Cheml- 
cai  Corp.,  Dates, 
TX. 

9015 

9222-P  . 

Wtte  Trucking,  Inc., 
Richfield,  OH 
(Sea  Footnote  1). 

9222 

9275-P  - 

Pariums  Intar- 
national,  Ltd., 
Roanoke,  VA. 

9275 

9579-P  . . - 

Pacific  Powder 
Comoany,  Ofym- 
pia,  WA. 

9579 

9723-P  . 

PoMubon  Control 
Industries  of  Indi¬ 
ana,  East  Chi¬ 
cago,  IN. 

9723 

9723-P  - 

Becham  Transport, 
Inc..  New  Haven, 
CT. 

9723 

9750-P  . . 

Pacific  Powder 
Company,  Olym¬ 
pia.  WA. 

9750 

9641-P  . 

Stott  Tank  Contain¬ 
ers,  Inc.,  Monro¬ 
via,  Liberia. 

8841 

10101-P . . 

Findley  Welding 
Supply.  Inc., 
Youngstown,  OH. 

10101 
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1992,  (57  FR  950)  and  will  be  effective 
as  of  the  date  of  publication  in  the 
Federal  Register. 

List  of  Explosive  Materials 
A 

Acetylides  of  heavy  metals. 

Aluminum  containing  polymeric 
propellant. 

Aluminum  ophorite  explosive. 

Amatex. 

Axnatol. 

Ammonal. 

Ammonium  nitrate  explosive  mixtures 
(cap  sensitive). 

*  Ammonium  nitrate  explosive  mixture 

(non  cap  sensitive). 

Aromatic  nitro-compound  explosive 
mixtures. 

Ammonium  perchlorate  explosive 
mixtures. 

Ammonium  perchlorate  composite 
propellant. 

Ammonium  picrate  [picrate  of 
ammonia.  Explosive  D). 

Ammonium  salt  lattice  with 
isomorphousiy  substituted  inorganic 
salts. 

*ANFO  (ammonium  nitrate-fuel  oil). 

B 

Baratol. 

Baronol. 

BEAF  (1,  2-bis  (2,  2-difluoro-2- 
nitroacetcxyethane)].  ' 

Black  powder. 

Black  powder  based  explosive  mixtures. 

*  Blasting  agents,  nitro-carbo-nitrates, 

including  non  cap  sensitive  slurry 
and  water-gel  explosives. 

Blasting  caps. 

Blasting  gelatin. 

Blasting  powder. 

BTNEC  (bis  (trinitroethyl)  carbonate). 
Bulk  salutes. 

BTNEN  (bis  (trinitroethyl)  ni trammel . 
BTTN  (1,2,4  butanetriol  trinitrate]. 

Butyl  tetryl. 

C 

Calcium  nitrate  explosive  mixture. 
Cellulose  hexanitrate  explosive  mixture. 
Chiorate  explosive  mixtures. 
Composition  A  and  variations. 
Composition  B  and  variations. 
Composition  C  and  variations. 

Copper  acetylide. 

Cyanuric  triazide. 

Cyclotrimethylenetrinitramine  (ROX). 
Cyclotetramethylenetetranitramine 
(HMX). 

Cyclonite  (RDX). 

Cyclotol. 

D 

DATB  (diaminotrinitrobenzene). 

DDNP  (diazodinitrophenol). 

DEGDN  [diethyleneglycol  dinitrate). 
Detonating  cord. 


Detonators. 

Dimethylol  dimethyl  methane  dinitrate 
composition. 

Dinitroethyleneurea. 

Dinitroglycerine  (glycerol  dinitrate). 
Dinitrophenol. 

Dinitrophenolates. 

Dinitrophenyl  hydrazine. 
Dinitroresordnol. 

Dinitrotoluene-sodium  nitrate  explosive 
mixtures. 

DBPAM. 

Dipicryl  sulfone. 

Dipicrylamine. 

Display  fireworks. 

DNDP  [dinitropentano  nitrile). 

DNPA  [2,2-dinitropropyl  acrylate). 
Dynamite. 

E 

EDDN  [ethylene  diamine  dinitrate). 
EDNA. 

Ednatol. 

EDNP  [ethyl  4,4-dinitropentanoate). 
Erythritol  tetranitrate  explosives. 

Esters  of  nitro-substituted  alcohols. 
ECDN  [ethylene  glycol  dinitrate). 
Ethyl-tetryl. 

Explosive  conitrates. 

Explosive  gelatins. 

Explosive  mixtures  containing  oxygen 
releasing  inorganic  salts  and 
hydrocarbons. 

Explosive  mixtures  containing  oxygen 
releasing  inorganic  salts  and  nitro 
bodies. 

Explosive  mixtures  containing  oxygen 
releasing  inorganic  salts  and  water 
insoluble  fuels. 

Explosive  mixtures  containing  oxygen 
releasing  inorganic  salts  and  water 
soluble  fuels. 

Explosive  mixtures  containing 
sensitized  nitromethane. 

Explosive  mixtures  containing 
tetranitromethane  (nitroform). 
Explosive  nitro  compounds  of  aromatic 
hydrocarbons. 

Explosive  organic  nitrate  mixtures. 
Explosive  liquids. 

Explosive  powders. 

F 

Flash  powder. 

Fulminate  of  mercury. 

Fulminate  of  silver. 

Fulminating  gold. 

Fulminating  mercury. 

Fulminating  platinum. 

Fulminating  silver. 

G 

Gelatinized  nitrocellulose. 

Gem-dinitro  aliphatic  explosive 
mixtures. 

Guanyl  nitro  samino  guanyl  tetrazene. 
Guanyl  nitrosamino  guanylidene 
hydrazine. 

Guncotton. 


H 

Heavy  metal  azides. 

Hexanite. 

Hexanitrodiphenylamine. 

Hexanitrostitbene. 

Hexogen  (RDX). 

Hexogene  or  octogene  and  a  nitrated  N- 
methylaniline. 

Hexolites. 

HMX  [cyclo-l,3,5,7-tetramethylene 
2,4,6,8-tetranitramine;  Octogen). 
Hydra  zinium  nitrate/hydrazine/ 
aluminum  explosive  system. 
Hydrazoic  add. 

I 

Igniter  cord. 

Igniters. 

Initiating  tube  systems. 

K 

KDNBF  [potassium  dinitrobenzo- 
furoxane). 

L 

Lead  azide. 

Lead  mannite. 

Lead  mononitroresordnate. 

Lead  picrate. 

Lead  salts,  explosive. 

Lead  styphnate  [styphnate  of  lead,  lead 
trinitroresorcinate). 

Liquid  nitrated  polyol  and 
trimethylolethane. 

Liquid  oxygen  explosives. 

M 

Magnesium  ophorite  explosives. 
Mannitol  hexanitrate. 

MDNP  [methyl  4,4-dinitropentanoate). 
MEAN  [monoethanolamine  nitrate). 
Mercuric  fulminate. 

Mercury  oxalate. 

Mercury  tartrate. 

Metriol  trinitrate. 

Minol-2  [40%  TNT,  40%  ammonium 
nitrate,  20%  aluminum). 

MMAN  [monomethylamine  nitrate); 

methylamine  nitrate. 
Monoitrotoluene-nitroglycerin  mixture. 
Monopropellants. 

N 

NIBTN  [nitroisobutametriol  trinitratel. 
Nitrate  sensitized  with  gelled 
nitroparaffin. 

Nitrated  carbohydrate  explosive. 
Nitrated  glucoside  explosive. 

Nitrated  polyhydric  alcohol  explosives. 
Nitrates  of  soda  explosive  mixtures. 
Nitric  add  and  a  nitro  aromatic 
compound  explosive. 

Nitric  add  and  carboxylic  fuel 
explosive. 

Nitric  add  explosive  mixtures. 

Nitro  aromatic  explosive  mixtures. 
Nitro  compounds  of  furane  explosive 
mixtures. 

Nitrocellulose  explosive. 
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Nitroderivative  of  urea  explosive 
mixture. 

Nitrogelatin  explosive. 

Nitrogen  trichloride. 

Nitrogen  tri-iodide. 

Nitroglycerine  [NG,  RNG,  nitro,  glyceryl 
trinitrate,  trinitroglycerine). 

Nitroglycide. 

Nitroglycol  (ethylene  glycol,  dinitrate, 
EGDN) 

Nitroguanidine  explosives. 

Nitroparaffins  Explosive  Grade  and 
ammonium  nitrate  mixtures. 

Nitronium  perchlorate  propellant 
mixtures. 

Nitrostarch. 

Nitro-substituted  carboxylic  acids. 

Nitrourea. 

O 

Octogen  [HMX], 

Octul  [75  percent  HMX,  25  percent 
TNT). 

Organic  amine  nitrates. 

Organic  nitramines. 

P 

PBX  [RDX  and  plasticizer). 

Pellet  powder. 

Penthrinite  composition. 

Pentolite. 

Perchlorate  explosive  mixtures. 

Peroxide  based  explosive  mixtures. 

PETN  [nitropentaerythrite, 
pentaerythrite  tetranitrate, 
pentaerythritol  tetranitrate). 

Picramic  acid  and  its  salts. 

Picramide. 

Picrate  of  potassium  explosive  mixtures. 

Picratol. 

Picric  add  (manufactured  as  an 
explosive). 

Picryl  chloride. 

Picryl  fluoride. 

PLX  [95%  nitromethane,  5% 
ethylenediamine). 

Polynitro  aliphatic  compounds. 

Polyolpolynitrate-nitrocellulose 
explosive  gels. 

Potassium  chlorate  and  lead 
sulfocyanate  explosive. 

Potassium  nitrate  explosive  mixtures. 

Potassium  nitroaminotetrazole. 

Pyrotechnic  compositions. 

PYX  (2,6-bis(picrylamino)-3,5- 
dinitropyridine. 

R 

RDX  [cyclonite,  hexogen,  T4,  cydo- 
1,3,5, -trimethylene-2, 4, 6,- 
trinitramine;  hexahydro-l,3,5-trinitro- 
S-triazine). 

S 

Safety  fuse. 

Salutes  (bulk). 

Salts  of  organic  amino  sulfonic  add 
explosive  mixture. 

Silver  acetylide. 


Silver  azide. 

Silver  fulminate. 

Silver  oxalate  explosive  mixtures. 

Silver  styphnate. 

Silver  tartrate  explosive  mixtures. 

Silver  tetrazene. 

Slurried  explosive  mixtures  of  water, 
inorganic  oxidizing  salt,  gelling  agent, 
fuel  and  sensitizer  (cap  sensitive). 
Smokeless  powder. 

Sodatol. 

Sodium  amatol. 

Sodium  azide  explosive  mixture. 

Sodium  dinitro-ortho-cresolate. 

Sodium  nitrate-potassium  nitrate 
explosive  mixture. 

Sodium  picramate. 

Special  fireworks. 

Squibs. 

Styphnic  add  explosives. 

T 

Tacot  [tetranitro-2,3,5,6-dibenzo- 
1,3a, 4, 6a  tetrazapentalene). 

TATB  (triaminotrinitrobenzene). 

TEGDN  [triethylene  glycol  dinitrate] . 
Tetrazene  [tetracene,  tetrazine,  1(5- 
tetrazolyl)-4-guanyl  tetrazene 
hydrate). 

Tetranitrocarbazole. 

Tetryl  [2,4,6  tetranitro-N-methylaniline). 
Tetrytol. 

Thickened  inorganic  oxidizer  salt 
slurried  explosive  mixture. 

TMETN  (trimethylolethane  trinitrate). 
TNEF  [trinitroethyl  formal). 

TNEOC  [trinitroethylorthocarbonate]. 
TNEOF  [trinitroethyl  orthoformate]. 

TNT  [trinitrotoluene,  trotyl,  trilite, 
triton). 

Torpex. 

Tridite. 

Trimethylol  ethyl  methane  trinitrate 
composition. 

Trimetnylolthane  trinitrate- 
nitrocellulose. 

Trimonite. 

Trinitroanisole. 

Trinitrobenzene. 

Trinitrobenzoic  add. 

Trinitrocresol. 

Trinitro-meta-cresol. 

Trinitronaphthalene. 

Trinitrophenetol. 

Trinitrophloroglucinol. 

Trinitroresordnol. 

Trtional. 

U 

Urea  nitrate. 

W 

Water  bearing  explosives  having  salts  of 
oxidizing  adds  and  nitrogen  bases, 
sulfates,  or  sulfamates  (cap  sensitive). 
Water-in-oil  emulsion  explosive 
compositions. 

X 

Xanthamonas  hydrophilic  colloid 
explosive  mixture. 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Deel,  Specialist,  Firearms  and 
Explosives  Operations  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-8310). 

Approved:  January  11, 1993. 

Stephen  E.  Higgins, 

Director. 

[FR  Doc.  93-1022  Filed  1-14-93;  8:45  am] 
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UNITED  STATES  COMMISSION  ON 
IMPROVING  THE  EFFECTIVENESS  OF 
THE  UNITED  NATIONS 

Meeting  and  Hearing 

AGENCY:  United  States  Commission  on 
Improving  the  Effectiveness  of  the 
United  Nations. 

ACTION:  Notice:  public  hearings. 

SUMMARY:  The  purpose  of  these  hearings 
is  to  obtain  information  on  the  subject 
of  United  Nations  reform  and  U.S. 
policy  toward  the  United  Nations,  and 
to  condud  other  Commission  business. 
The  meetings  will  be  open  to  the  public. 
DATES:  Los  Angeles,  February  1, 1993, 
8:30  a.m.  to  4  p.m.;  San  Frandsco, 
February  2, 1993, 9  a.m.  to  5  p.m. 
ADDRESSES:  The  Los  Angeles  hearing 
will  be  held  in  the  Second  Floor  Lounge 
of  Ackerman  Hall,  University  of 
California  Los  Angeles,  308  Westwood 
Plaza,  Los  Angeles,  CA.  The  San 
Francisco  meeting  will  be  held  in  the 
Green  Room  of  the  War  Memorial 
Veterans  Building,  401  Van  Ness 
Avenue,  San  Francisco,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O’Leary,  Administrative 
Officer,  1825  Connecticut  Avenue,  Suite 
1011  Washington,  DC  20009;  telephone: 
(202)  673-5012;  telefax:  (202)  673-5007. 

Experts  or  representatives  of 
interested  groups  wishing  to  present 
testimony  should  contad  the 
Administrative  Officer  and  submit  a 
summary  of  their  presentation  by 
January  25. 

Citizens  interested  in  testifying  at  the 
Los  Angeles  hearing  may  sign  up  at  the 
Second  Floor  Lounge  of  Ackerman  Hall 
at  2  p.m.  Testimony  will  be  heard  after 
2:30.  Witnesses  are  required  to  limit 
their  statement  to  one  minute.  Those 
interested  in  testifying  at  the  San 
Frandsco  hearing  may  sign  up  at  the 
Green  Room  of  the  War  Memorial 
Veterans  Building  between  9:30  a.m. 
and  11:30  a.m.  Testimony  will  be  heard 
after  3  p.m.  Witnesses  must  limit  their 
statements  to  three  minutes.  Citizen 
witnesses  at  either  hearing  will  be 
seleded  on  a  first-come,  first-served 
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basis.  All  witnesses  may  submit 
additional  material  for  the  record. 

The  U.S.  Commission  on  Improving 
the  Effectiveness  of  the  United  Nations 
was  established  by  Public  Law  100-204, 
101  Stat.  1934  (22  U.S.C.  287  note).  The 
Commission  is  charged  with  preparing 
and  submitting  to  the  President  and 
Congress  a  report  containing  a  detailed 
statement  of  its  findings,  conclusions 
and  recommendations  regarding  reform 


of  the  United  Nations  system  and  the 
role  of  the  United  States  in  the  United 
Nations  system.  The  Commission  is 
bipartisan  and  is  privately  funded. 

The  Commission  members  are: 
Representative  James  A.  Leach  and 
Charles  M.  Lichenstein,  Co-Chairs; 
Thomas  F.  Eagleton,  Edward  F.  Feighan, 
Edwin  J.  Feulner,  Jr.,  Walter  Hoffmann, 
Senator  Nancy  L.  Kassebaum,  Alan  L. 
Keyes,  Jeane  J.  Kirkpatrick,  Peter  M. 


Leslie,  Gary  E.  MacDougal,  Reverend 
Richard  John  Neuhaus,  Senator 
Claiborne  Pell.  Jerome  J.  Shestack, 
Harris  O.  Schoenberg,  and  Jose  S. 
Sorzano. 

Dated:  January  12, 1993. 

Gregory  Wkrzymld, 

Executive  Director. 

(FR  Doc.  93-1080  Filed  1-14-93;  8:45  am) 

■ujaa  coot  earn  ee  « 
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Sunshine  Act  Meetings 


Federal  Register 

VoL  58,  No.  10 
Friday,  January  15,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Annual  Meeting 
TME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will  hold 
its  annual  meeting  on  January  29, 1993. 
The  meeting  will  commence  at  9:30  a  m. 
PLACE:  The  Legal  Services  Corporation, 
750  1st  Street,  N.E.,  11th  Floor,  The 
Board  Room,  Washington,  D.C.  20002, 
(202)  336-8800. 

STATUS  OF  MEEETING:  Open,  except  that 
a  portion  of  the  meeting  may  be  closed 
if  a  majority  of  the  Board  of  Directors 
votes  to  hold  an  executive  session.  At 
the  closed  session,  pursuant  to  receipt 
of  the  aforementioned  vote,  the  Board 
will  consider  and  vote  on  approval  of 
the  draft  minutes  of  the  executive 
session  held  on  December  7, 1992.  In 
addition,  the  Board  will  hear  and 
consider  the  report  of  the  General 
Counsel  on  litigation  to  which  the 
Corporation  is  a  party.  Further,  the 
Board  will  hear  and  consider  its  Special 
Counsel’s  report  on  the  status  of  the 
matter  Gawler  v.  LSC,  et  al.  Finally,  the 
Board  will  be  consulted  by  the  President 
regarding  certain  personnel-related 
matters.  The  closing  will  be  authorized 
by  the  relevant  sections  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Sections  552b(c)(2)(5),  (6).  and 
(10)1,  and  the  corresponding  regulation 
of  the  Legal  Services  Corporation  [45 
C.F.R.  Section  1622.5(a),  (d),  (e),  and 
(h)].1  The  closing  will  be  certified  by  the 


*  As  to  the  Board's  consideration  and  approval  of 
the  draft  minutes  of  the  executive  session(s)  held 
on  the  above-noted  datefs),  the  dosing  is  authorized 


Corporation ’8  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel’s  certification  will  be  posted  for 
public  inspection  at  the  Corporation’s 
headquarters,  located  at  750  First  Street. 
N.E.,  Washington,  D.C,  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  December  7, 1992 

Meeting. 

3.  Election  of  Officers. 

a.  Election  of  Chairperson. 

b.  Election  of  Vice  Chairperson. 

4.  Formation  of  Standard  Operating  Board 

Committees. 

a.  Audit  and  Appropriations  Committee; 

b.  Office  of  the  Inspector  General  Oversight 
Committee; 

c.  Operations  and  Regulations  Committee; 
and 

d.  Provision  for  the  Delivery  of  Legal 
Services  Committee. 

5.  Formation  of  Special  Board  Committees. 

a.  Special  Reauthorization  Committee. 

b.  Other. 

6.  Status  Report  on  the  Competition  Effort 

7.  Presentation  by  Representatives  of  the 

American  Association  of  Law  Schools  on 
the  Continued  Funding  of  Law  School 
Clinical  Programs. 

8.  Chairman’s  and  Member’s  Reports. 

9.  Consideration  of  Operations  and 

Regulations  Committee  Report, 
a.  Consideration  of  Amendments  to 
Sections  1610  and  1611  of  the 
Corporation’s  Regulations. 

OPEN  SESSION:  (Continued) 


a*  noted  in  the  Federal  Register  notices) 
corresponding  to  that/those  Board  meeting(s). 


b.  Consideration  of  Amendment  to  Section 
1612  of  the  Corporation’s  Regulations. 

10.  Consideration  of  Office  of  the  Inspector 
General  Oversight  Committee  Report. 

11.  Consideration  of  Provision  for  the 
Delivery  of  Legal  Services  Committee 
Report 

12.  Consideration  of  Audit  and 

Appropriations  Comqiittee  Report 

13.  Consideration  of  Special  Reauthorization 
Committee  Report. 

14.  President’s  Report. 

15.  Inspector  General's  Report. 

CLOSED  SESSION: 

16.  Consideration  of  Board’s  Special 
Counsel's  Report  on  the  Matter  of  Gawler 
v.  LSC,  et  al. 

17.  Consideration  of  the  General  Counsel’s 

Report  on  Pending  Litigation  to  which 
the  Corporation  is  a  Party. 

18.  Consultation  with  Board  by  President  on 

Personnel-Related  Matters. 

19.  Approval  pf  Minutes  of  Executive  Session 
Held  on  December  7, 1992. 

OPEN  SESSION:  (Resumed) 

20.  Consideration  of  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  individuals  who  are  blind 
or  have  visual  impairment. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)336-8800. 

Dated  Issued:  January  13, 1993. 

Patricia  D.  Batie, 

Corporate  Secretary. 

1FR  Doc  93-1229  Filed  1-13-93;  3:54  pm] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  34 

Implementation  of  the 
Nondiscrimination  and  Equal 
Opportunity  Requirements  of  the  Job 
Training  Partnership  Act  of  1982 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  the 
nondiscrimination  and  equal 
opportunity  provisions  of  the  Job 
Training  Partnership  Act  of  1982,  as 
amended  (JTPA).  Under  JTPA,  the 
Department  of  Labor  (DOL)  provides 
financial  assistance  to  certain  recipients, 
for  the  purposes  of  establishing 
programs  to  meet  the  job  training  needs 
of  youth  and  adults  facing  serious 
barriers  to  employment.  The 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  prohibit 
discrimination  on  the  ground  of  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
and  for  beneficiaries  only,  citizenship  or 
participation  in  JTPA.  The  Job  Training 
Reform  Amendments  of  1992  amended 
JTPA  to  impose  a  statutory  deadline  for 
final  regulations  implementing  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA.  As 
amended,  JTPA  provides  that  such 
regulations  be  issued  within  90  days  of 
the  enactment  date  of  the  Job  Training 
Reform  Amendments  of  1992. 

This  rule  clarifies  the  application  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and 
provides  uniform  procedures  for 
implementing  them.  The  rule  applies  to 
recipients  of  Federal  financial  assistance 
under  JTPA.  Recipients  are  defined  as 
entities  to  which  Federal  financial 
assistance  under  any  title  of  JTPA  is 
extended  directly  or  through  the 
Governor  or  another  recipient.  The  rule 
imposes  general  nondiscrimination  and 
equal  opportunity  requirements,  as  well 
as  certain  affirmative  obligations,  such 
as  data  collection  and  recordkeeping 
requirements. 

This  rule  does  not  add  significantly  to 
the  responsibilities  of  JTPA  recipients. 
Rather,  this  rule  generally  codifies  and 
consolidates  requirements  to  which 
JTPA  recipients  are  subject  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  other  Federal 
financial  assistance  laws  and 
regulations. 

EFFECTIVE  DATE:  February  16, 1993. 


ADDRESSES:  Copies  of  this  final  rule  are 
available  in  the  following  alternative 
formats:  large  print;  electronic  file  on 
computer  disk;  and  audio  tape.  Copies 
may  he  obtained  from  the  Department  of 
Labor,  Directorate  of  Civil  Rights,  200 
Constitution  Ave.,  NW.,  N.  4123, 
Washington,  DC  20210  or  by  calling 
(202)  219-8927  (VOICE)  or  (202)  219- 
7090  (TDD). 

FOR  FURTHER  INFORMATION  CONTACT: 

Annabelle  T.  Lockhart,  Director, 
Directorate  of  Civil  Rights,  (202)  219- 
8927  (VOICE)  or  (202)  219-7090  (TDD). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  167  of  JTPA  contains  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA,  which 
prohibit  discrimination  on  the  ground  of 
race,  color,  religion,  sex,  national  origin, 
age,  disability,  political  affiliation  or 
belief,  and  for  beneficiaries  only, 
citizenship  or  participation  in  JTPA.  As 
amended  by  the  Job  Training  Reform 
Amendments  of  1992,  JTPA  provides 
that  final  regulations  implementing 
section  167  of  JTPA  be  issued  within  90 
days  of  the  enactment  date  of  the  Job 
Training  Reform  Amendments  of  1992. 

Secretary’s  Order  2-81,  section  5a(2), 
authorizes  the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),  working  through  the 
Director,  Office  of  Civil  Rights  (OCR), 
now  Directorate  of  Civil  Rights  (DCR),  to 
establish  and  formulate  all  policies, 
standards  and  procedures,  as  well  as  to 
issue  rules  and  regulations,  governing 
the  dvil  rights  enforcement  programs 
under  grant-related  nondiscrimination 
statutes.  Secretary's  Order  2-85 
similarly  delegates  to  OASAM,  working 
through  the  Director,  OCR,  now  DCR, 
exclusive  authority  for  the 
implementation  and  enforcement  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA. 

Because  JTPA  recipients  are 
recipients  of  Federal  financial 
assistance,  such  recipients  are  subject  to 
the  requirements  of  29  CFR  parts  31  and 
32,  implementing  the  nondiscrimination 
and  equal  opportunity  provisions  of  title 
VI  of  the  Civil  Rights  Act  of  1964,  as 
amended  (title  VI),  and  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (section  504). 

In  the  absence  of  regulations 
implementing  section  167  of  JTPA,  and 
pursuant  to  authority  delegated  to 
OASAM  by  the  Secretary.  DCR  has 
processed  complaints  of  discrimination 
prohibited  by  JTPA  under  29  CFR  parts 
31  and  32.  Similarly,  for  the  purposes  of 
monitoring  compliance  with  section  167 
of  JTPA,  DCR  has  utilized  the 


recordkeeping  requirements  and  other 
affirmative  obligations  already  imposed 
pursuant  to  29  CFR  parts  31  and  32. 

Thus,  while  this  rule  provides 
important  and  needed  clarification, 
coaification,  and  consolidation  of 
responsibilities  and  procedures 
applicable  to  the  enforcement  of  the 
nondiscrimination  and  equal 
opportunity  provisions  or  JTPA,  it  does 
not  generally  impose  substantively  new 
obligations  or  call  for  significant 
changes  in  procedure. 

IL  Rulemaking  History 

On  October  19, 1992,  DOL  published 
a  notice  of  proposed  rulemaking 
(NPRM),  57  FR  47690,  setting  forth 
proposed  29  CFR  part  34  and  soliciting 
public  comment  on  the  following  topics: 
the  addition  of  applicant  information  to 
the  Standardized  Program  Information 
Record  (SPIR);  the  nature  of  any  costs, 
other  than  those  involved  in  satisfying 
recordkeeping  obligations,  imposed  by 
the  rule;  the  proposed  complaint 
processing  procedure;  additional  steps 
that  could  be  taken  to  minimize  any 
economic  burden  on  small  businesses; 
and  the  feasibility  of  requesting  certain 
information  from  grant  applicants. 

Section  IV  of  the  Supplementary 
Information,  below,  addresses 
comments  concerning  specific  sections 
of  the  proposed  rule.  In  particular,  the 
analysis  of  §  34.24  discusses  comments 
received  concerning  the  addition  of 
applicant  information  to  the  SPIR. 
Comments  concerning  specific  costs 
imposed  by  the  rule  other  than  those 
related  to  recordkeeping  are  addressed 
in  the  applicable  section  analyses. 
Comments  concerning  the  proposed 
complaint  procedure  are  addressed  in 
the  analysis  of  §  34.42.  No  commenters 
specifically  recommended  steps  to 
minimize  the  economic  burden  on  small 
entities  or  addressed  the  feasibility  of 
requesting  certain  information  from 
grant  applicants. 

The  comment  period  ended 
November  3, 1992.  In  order  to  have  a 
reasonable  opportunity  to  comply  with 
the  statutory  deadline  imposed  by  the 
Job  Training  Reform  Amendments  of 
1992,  it  was  necessary  to  limit  the 
notice  and  comment  period  to  15  days. 
However,  to  ensure  that  affected  parties 
were  aware  of  the  proposed  rule  and 
had  a  reasonable  opportunity  to 
comment,  DCR  distributed  copies  of  the 
NPRM  directly  to  Governors,  JTPA  and 
State  Employment  Security  Agency 
Administrators,  State  Equal  Opportunity 
Officers,  and  pertinent  private  interest 
groups. 

In  response  to  the  NPRM,  DOL 
received  46  comments  from  interested 
groups  and  individuals.  In  many 
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instances,  comments  were  submitted  by 
State  JTPA  agencies  on  behalf  of  their 
recipients  or  by  Private  Industry 
Councils  on  behalf  of  their  Service 
Delivery  Areas. 

These  comments  have  been  analyzed 
and  considered  in  the  development  of 
this  final  rule. 

Copies  of  the  written  comments  will 
remain  available  for  public  inspection 
during  normal  business  hours  at  the 
Directorate  of  Civil  Rights,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-4123, 

Washington,  DC,  20210.  Persons  who 
need  assistance  to  review  the  comments 
will  be  provided  with  appropriate  aids 
such  as  readers  or  print  magnifiers.  To 
schedule  an  appointment,  call  (202) 
219-8927  (VOICE)  or  (202)  219-7090 
(TDD). 

III.  Overview  of  the  Rule 

Subpart  A — (a)  provides  definitions, 

(b)  delineates  statutory  coverage,  (c) 
establishes  enforcement  authority,  and 
(d)  sets  out  nondiscrimination  and  equal 
opportunity  provisions  applicable  to 
recipients. 

Subpart  B — sets  out  the  recordkeeping 
requirements  and  other  affirmative 
obligations  of  recipients. 

Subpart  C — describes  the  Governor’s 
supplemental  responsibilities  to 
implement  the  nondiscrimination  and 
equal  opportunity  requirements  of 
JTPA. 

Subpart  D — describes  complaint 
handling  and  compliance  review 
procedures. 

Subpart  E — contains  the  Federal 
procedures  for  effecting  compliance, 
including:  (a)  actions  DOL  will  take 
upon  making  a  finding  of 
noncompliance  for  which  voluntary 
compliance  cannot  be  achieved;  (b)  the 
rights  of  parties  upon  such  a  finding; 
and  (c)  hearing  procedures. 

IV.  Section-by-Section  Analysis 
Subpart  A — General  Provisions 
Section  34.1  Purpose;  Application 

This  section  describes  the  purpose 
and  application  of  the  rule. 

The  purpose  of  the  rule  is  to 
implement  section  167  of  JTPA,  which 
contains  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA. 
Section  167  of  JTPA  prohibits 
discrimination  on  the  ground  of  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
and  for  beneficiaries  only,  citizenship  or 
participation  in  JTPA.  Issuance  of  this 
rule  was  statutorily  mandated  by  the  Job 
Training  Reform  Amendments  of  1992, 
which  amended  section  167  of  JTPA  to 
require  that  the  Department  issue  final 


regulations  implementing  section  167 
within  90  days  of  the  passage  of  the  Job 
Training  Reform  Amendments  of  1992. 

As  revised,  this  part  applies  to 
recipients  only,  as  defined  in  §  34.2.  The 
term  recipient  is  defined  to  mean  any 
entity  to  which  Federal  financial 
assistance  under  any  title  of  JTPA  is 
extended,  either  directly  or  through  the 
Governor  or  through  another  recipient 
(including  any  successor,  assignee,  or 
transferee  of  a  recipient),  but  excluding 
the  ultimate  beneficiary  of  the  Federal 
assistance  and  the  Governor.  The  scope 
of  the  rule  has  been  re-defined  to  focus 
on  the  obligations  of  recipients.  The 
NPRM  contained  references  to  entities, 
other  than  recipients,  operating  a 

{>rogram  or  activity.  The  final  rule  no 
onger  contains  a  distinction  between 
recipients  and  other  entities  operating  a 
program  or  activity,  but  rather  addresses 
the  obligations  of  recipients  only. 

This  change  has  been  made  for  several 
reasons.  The  focus  on  recipient 
responsibilities  creates  a  simplified  rule, 
which  more  accurately  reflects  the 
actual  focus  of  DCR’s  compliance 
activities.  The  revised  rule  also  provides 
for  greater  clarity  within  the  regulated 
community  concerning  the  coverage  of 
the  rule.  A  number  of  commenters  on 
the  NPRM  indicated  confusion 
regarding  the  proposed  rule’s  coverage 
of  entities  other  than  recipients.  Some 
commenters  also  questioned  the 
availability  of  practicable  enforcement 
mechanisms  to  ensure  compliance  with 
the  nondiscrimination  and  equal 
opportunity  provisions  of  the  rule  by 
non-recipient  entities. 

As  in  the  NPRM,  subpart  A  of  this 
part  outlines  the  general 
nondiscrimination  and  equal 
opportunity  provisions  of  the  rule.  As 
noted  above,  the  application  of  the  rule, 
including  subpart  A,  is  limited  to 
recipients,  as  defined  in  §  34.2.  Subpart 
A  also  addresses  the  particular 
application  of  the  rule  to  the 
employment  practices  of  a  recipient.  As 
in  the  NPRM,  subparts  B-D  of  this  part 
contain  the  recordkeeping  requirements 
and  other  affirmative  obligations 
pertinent  to  recipients. 

Recipients  of  Federal  financial 
assistance  under  JTPA  are  recipients  of 
Federal  financial  assistance,  and 
therefore  are  subject  to  the  applicable 
nondiscrimination  and  equal 
opportunity  provisions  of  title  VI  of  the 
Civil  Rights  Act  of  1964,  as  amended 
(title  VI)  and  section  504  df  the 
Rehabilitation  Act  of  1973,  as  amended 
(section  504),  and  their  respective 
implementing  regulations  at  29  CFR 
parts  31  and  32.  Several  commenters 
appeared  to  be  unaware  of  the 
obligation  of  recipients  of  Federal 


financial  assistance  under  JTPA  to 
comply  with  laws  and  regulations 
pertaining  to  recipients  of  Federal 
financial  assistance. 

In  order  to  eliminate  the  burden  of 
complying  with  overlapping  regulatory 
requirements,  the  rule  provides  that  a 
recipient’s  compliance  with  this  rule 
constitutes  compliance  with  29  CFR 
part  31  and  with  subparts  A,  D,  and  E 
of  29  CFR  part  32.  However,  this  rule 
does  not  incorporate  all  of  the 
requirements  contained  in  29  CFR  part 
32.  Therefore,  recipients  complying 
with  this  rule  remain  responsible  for  the 
obligations  imposed  by  subparts  B  and 
C  and  Appendix  A  of  29  CFR  part  32, 
which  pertain  to  employment  practices 
and  employment-related  training, 
program  accessibility,  and 
accommodations  under  section  504. 

For  recipients  who  receive  any 
funding  from  the  Department  under 
JTPA,  whether  or  not  funds  under  JTPA 
constitute  their  sole  source  of  funding 
from  the  Department,  compliance  with 
this  part  shall  constitute  compliance 
under  29  CFR  part  31  and  subparts  A, 

D,  and  E  of  29  CFR  part  32. 

In  addition,  recipients  that  are  also 
public  entities  or  public 
accommodations  as  defined  by  titles  II 
and  III  of  the  ADA,  should  be  aware  of 
the  obligations  imposed  pursuant  to 
those  titles. 

This  rule  does  not  apply:  to  programs 
or  activities  exclusively  funded  by  DOL 
under  laws  other  than  JTPA;  to  contracts 
of  insurance  and  guaranty;  to  federally- 
operated  Job  Corps  Centers;  or  to 
assistance  provided  to  individuals  who 
are  ultimate  beneficiaries.  One 
commenter  objected  to  these  exclusions, 
questioning  why  “SDAs  will  be  held 
accountable  to  far-reaching  and 
expensive  standards,  while  other 
entities  are  exempt.”  The  rule 
implements  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA 
and,  therefore,  applies  only  to  recipients 
of  JTPA  funds,  as  defined  by  this  part. 
Federally-operated  Job  Corps  Centers 
are  not  “exempt”  from  coverage  under 
title  VI  or  section  504;  rather,  they  are 
subject  to  the  nondiscrimination  and 
equal  opportunity  regulations  of  the 
Federal  department  operating  the  Job 
Corps  Center. 

Section  34.2  Definitions 

To  the  extent  possible,  the  definitions 
contained  in  the  rule  are  consistent  with 
similar  terms  used  in  regulations 
implementing  the  nondiscrimination 
and  equal  opportunity  provisions  of 
other  legislation  providing  Federal 
financial  assistance.  Similarly,  to  the 
extent  feasible,  the  rule  uses  the  terms 
contained  in  JTPA  program  regulations 
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issued  by  the  Employment  and  Training 
Administration  (ETA)  within  the 
Department  Furthermore,  the  rule 
specifically  employs  the  definitions  of 
applicant,  eligible  applicant,  and 
participant  included  in  the 
Standardized  Program  Information 
Record  (SPIR).  A  notice  concerning  the 
data  elements  to  be  included  in  the  SPIR 
was  published  November  12, 1992  in 
the  Federal  Register,  57  FR  53824.  A 
number  of  commenters  on  the  NPRM 
expressed  dissatisfaction  with  apparent 
discrepancies  between  the  definitions  of 
applicant  and  participant  contained  in 
OCR's  proposed  rule  and  in  the  SPIR 
proposed  by  ETA  on  March  12, 1992,  57 
FR  8820.  The  definitions  of  applicant, 
eligible  applicant,  and  participant 
contained  in  the  final  rule  are  now 
substantively  identical  to  the  SPIR 
definitions  of  those  terms. 

Some  commenters  expressed 
disapproval  of  any  difference  in  the  use 
of  certain  definitions  in  the  NPRM  and 
in  ETA  regulations.  Because  this  rule  is 
designed  for  use  in  civil  rights 
compliance  and  enforcement  activities, 
rather  than  for  programmatic  purposes, 
it  is  not  possible  to  use  identical 
definitions.  Therefore,  the  rule  defines 
and  uses  certain  terms  as  terms  of  art, 
such  as  JTPA-funded  program  or 
activity  and  recipient. 

The  term  JTPA-funded  program  or 
activity  is  used  as  a  term  of  art  to  mean 
a  program,  operated  by  a  recipient  and 
funded  under  JTPA  for  the  provision  of 
services,  financial  aid,  or  other  benefit 
to  individuals.  One  commenter 
expressed  the  view  that  services 
purchased  by  a  participant  with  JTPA 
needs-based  payments  should  not 
constitute  a  JTPA-funded  program,  now 
termed  a  JTPA-funded  program  or 
activity.  A  JTPA-funded  program  or 
activity,  as  defined  in  §  34.2,  does  not 
cover  services  purchased  by  a 
participant. 

The  term  recipient  is  used  as  a  term 
of  art  that  includes  any  entity,  public  or 
private,  that  receives  funding  horn  the 
Department  under  any  title  of  JTPA, 
directly  or  through  the  Governor  or 
another  recipient.  The  term  recipient 
includes,  but  is  not  limited  to,  State- 
level  agencies  that  administer  JTPA- 
funded  programs  or  activities.  State 
Employment  Security  Agencies 
(SESAs),  Private  Industry  Councils 
(PICs),  SDA  grant  recipients  or 
administrative  entities,  substate 
grantees,  service  providers.  Job  Corps 
Centers,  and  National  Program 
recipients.  The  term  recipient  does  not 
include  federally  operated  Job  Corps 
Centers. 

In  the  final  rule,  the  definition  of 
recipient  has  been  revised  to  exclude 


the  Governor.  This  is  a  technical  change 
to  provide  greater  clarity  and  precision 
and  does  not  represent  any  substantive 
change  in  the  responsibilities  applicable 
to  recipients  or  to  the  Governor.  As  in 
the  proposed  rule,  the  final  rule 
provides  that  the  Governor  has  specific 
obligations,  outlined  in  subpart  C  of  this 
part,  to  ensure  that  recipients  comply 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part. 

In  a  related  technical  change,  the  term 
subrecipient  has  been  deleted  from  the 
final  rule  as  superfluous  and  confusing. 
As  commenters  indicated,  the  term 
subrecipient  served  no  function,  since 
the  proposed  rule  already  included 
subrecipients  within  the  definition  of 
recipient  and  provided  that  all 
obligations  of  recipients  applied  to 
subrecipients,  unless  otherwise 
provided  in  the  rule.  As  in  the  proposed 
rule,  the  final  rule  exempts  service 
providers  and  small  recipients  from 
certain  obligations  imposed  by  the  rule. 

The  definitions  of  disability  and 
individual  with  a  disability  have  been 
revised  for  consistency  with  section  504 
of  the  Rehabilitation  Act  of  1973,  as 
recently  amended  by  the  Rehabilitation 
Act  Amendments  of  1992.  Further, 
consonant  with  the  Rehabilitation  Act 
Amendments  of  1992,  the  Job  Training 
Reform  Amendments  of  1992  and  the 
ADA,  this  part  uses  the  term  disability 
in  place  of  the  term  handicap.  The  two 
terms  are  intended  to  have  identical 
meanings. 

One  commenter  criticized  the 
definition  of  disability  contained  in  the 
proposed  rule,  on  the  ground  that  it  was 
excessively  broad.  However,  the 
definition  is  not  exclusive  to  this  rule, 
but  rather  is  substantively  identical  to 
that  contained  in  section  504  of  the 
Rehabilitation  Act,  as  amended,  to 
which  recipients  of  Federal  financial 
assistance,  including  JTPA  funds,  are 
subject.  Because  the  rule  pertains  to 
nondiscrimination  and  equal 
opportunity  on  the  basis  of  disability, 
rather  than  program  eligibility,  the 
definition  of  disability  is  necessarily 
different  from  that  used  for  the  purposes 
of  making  program  determinations. 

Several  comments  indicated  a  need 
for  clarification  of  the  term  auxiliary 
aids  and  services;  therefore,  a  definition 
of  the  term  has  been  added  to  the  final 
rule.  Auxiliary  aids  and  services  pertain 
specifically  to  communications.  The 
obligations  of  recipients  concerning 
communications  with  individuals  with 
disabilities  are  outlined  in  §  34.6. 

Section  34.3  Discrimination  Prohibited 

This  section  sets  forth  a  general 
statement  of  prohibited  discrimination 
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to  the  effect  that  no  person,  on  the 
ground  of  race,  color,  religion,  sex, 
national  origin,  age,  disability,  political 
affiliation  or  belief,  and  for  beneficiaries 
only,  citizenship  or  participation  in 
JTPA,  shall  be  excluded  from 
participation  in,  denied  the  benefits  of, 
or  subjected  to  discrimination  under  a 
JTPA-funded  program  or  activity.  The 
suggestion  of  one  commenter  that 
several  of  these  grounds  be  deleted  from 
inclusion  in  the  final  rule  has  not  been 
adopted,  because  the  section 
implements  the  specific  statutory 
prohibitions  on  discrimination 
mandated  by  section  167  of  JTPA. 

Section  34.4  Specific  Discriminatory 
Actions  Prohibited  on  the  Ground  of 
Pace.  Color,  Religion,  Sex,  National 
Origin,  Age,  Political  Affiliation  or 
Belief,  Citizenship,  or  Participation  in 
JTPA 

For  the  purposes  of  this  section, 
prohibited  ground  is  defined  to  mean 
race,  color,  religion,  sex,  national  origin, 
age,  political  affiliation,  citizenship,  or 
participation  in  JTPA.  Specific 
discriminatory  actions  that  are 
prohibited  on  the  ground  of  disability 
are  covered  in  §  34.5. 

This  section  delineates  specific 
actions  that  are  prohibited  by  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA.  In 
addition  to  the  specific  actions 
prohibited  under  paragraphs  (a)  (1H9) 
of  this  section,  paragraph  (a)(10)  of  the 
section  provides  that  a  recipient  may 
not  "otherwise  limit  on  a  prohibited 
ground  an  individual  in  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  service,  or  training.” 
Thus,  the  enumeration  of  specifically 
prohibited  actions  is  not  intended  to 
imply  the  permissibility  of  actions  not 
specifically  enumerated.  One 
commenter  pointed  out  that  sexual 
harassment  was  not  specifically 
included  as  a  prohibited  action.  Sexual 
harassment  constitutes  a  form  of 
discrimination  on  the  basis  of  sex  and 
is  therefore  prohibited  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part. 

One  commenter  expressed  the  view 
that  the  list  of  prohibited  grounds  and 
actions  contained  in  this  section  was 
excessive.  The  list  of  grounds  on  which 
it  is  prohibited  to  discriminate  is 
contained  in  section  167  of  JTPA  itself, 
the  rule  implements,  but  does  not 
extend,  the  statutory  prohibitions. 
Further,  the  list  of  prohibited  actions  is 
essentially  identical  to  that  contained  in 
the  regulations  implementing  title  VI. 

As  noted  in  the  discussion  of  §  34.1, 
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recipients  of  Federal  financial  assistance 
from  DOL,  including  funds  under  JTPA, 
are  already  subject  to  these  prohibitions. 

One  commenter  requested 
clarification  as  to  whether  the  rule’s 
prohibition  on  discrimination  on  the 
ground  of  participation  in  JTPA  would 
preclude  recipients  from  adopting 
policies  that  would  restrict  the  access 
and/or  delivery  of  services  to  prior 
participants.  The  rule's  prohibition  on 
discrimination  on  the  ground  of 
participation  in  JTPA  implements 
§  167(a)(4)  of  JTPA,  which  provides  that 
individuals  who  are  participants  in 
activities  supported  under  JTPA  shall 
not  be  discriminated  against  solely 
because  of  their  status  as  such 
participants.  The  Department  does  not 
consider  reasonable  restrictions  on 
serving  prior  participants  to  constitute 
discrimination  prohibited  by  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part. 

Paragraph  (d)  of  this  section  permits 
the  exclusion  of  an  individual  because 
he  or  she  is  not  a  member  of  the  class 
of  beneficiaries  to  which  participation 
in  the  program  is  limited  by  Federal 
statute  or  executive  order.  One 
commenter  objected  to  this  provision, 
on  the  ground  that  paragraph  (d) 
“specifically  allows  illegal 
discrimination  against  persons  who  are 
not  members  of  protected  classes.”  This 
perception  is  incorrect;  the  provision 
does  not  permit  "illegal 
discrimination,”  but  rather  is  included 
to  clarify  what  does  and  does  not 
constitute  illegal  discrimination.  The 
provision’s  use  of  the  phrase  “Federal 
statute  or  executive  order”  is  intended 
to  indicate  that  a  Federal  statute,  such 
as  the  JTPA,  that  identifies  a  population 
which  is  eligible  for  participation  in  the 
federally-funded  program  and  which 
specifically  provides  for  the  specific 
training  needs  of  certain  segments  of 
that  population,  does  not  per  se  violate 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part. 

Section  34.5  Specific  Discriminatory 
Actions  Prohibited  on  the  Ground  of 
Disability 

This  section  provides  that  a  recipient 
shall  not,  directly  or  through 
contractual,  licensing,  or  other 
arrangements,  take  certain  actions  with 
regard  to  individuals  with  disabilities. 
The  list  of  actions  prohibited  by  this 
section  is  substantially  the  same  as 
contained  in  29  CFR  32.4,  but  has  been 
revised  to  reflect  revisions  to  section 
504,  as  amended  by  the  Rehabilitation 
Act  Amendments  of  1992. 


One  commenter  asked  for  clarification 
regarding  the  absence  in  the  proposed 
rule  of  the  term  reasonable 
accommodation  as  applied  to 
employment.  As  provided  in 
§  34.1(d)(2),  this  rule  does  not  affect  in 
any  way  the  obligation  of  recipients  to 
comply  with  subparts  B  and  C  and 
appendix  A  of  29  CFR  part  32.  Thus,  the 
rule  does  not  purport  to  provide 
comprehensive  guidance  regarding 
employment-related  obligations  to 
provide  reasonable  accommodation. 

Such  guidance  is  provided  in  29  CFR 
part  32,  subpart  B,  which  covers 
employment  practices  and  employment- 
related  training  and  which  specifically 
discusses  the  concept  of  reasonable 
accommodation,  and  in  29  CFR  part  32, 
appendix  A,  which  provides  guidance 
and  technical  assistance  regarding  types 
of  accommodations.  Recipients  that  are 
also  employers  covered  by  titles  I  and  II 
of  the  ADA  should  also  be  aware  of 
obligations  imposed  pursuant  to  those 
titles. 

For  greater  clarity,  a  subsection  (e)  has 
been  added  to  §  34.7,  Employment 
practices,  to  indicate  that  §  34.7  does 
not  constitute  an  exhaustive  list  of 
employment-related  nondiscrimination 
and  equal  opportunity  obligations  on 
the  ground  of  disability. 

Paragraph  (g)  of  this  section  provides 
that  the  exclusion  of  an  individual 
without  a  disability  from  the  benefits  of 
a  program  limited  by  Federal  statute  or 
Executive  Order  to  individuals  with 
disabilities  or  the  exclusion  of  a  specific 
class  of  individuals  with  disabilities 
from  a  program  limited  by  Federal 
statute  or  Executive  Order  to  a  different 
class  of  individuals  with  disabilities  is 
not  prohibited  by  this  part.  This 
provision  is  essentially  identical  to  the 
provision  contained  in  29  CFR  32.4. 

A  new  paragraph  (h)  has  been  added 
to  this  section  to  clarify  that  a  recipient 
is  not  required  to  provide  to  individuals 
with  disabilities:  personal  devices,  such 
as  wheelchairs;  individually  prescribed 
devices,  such  as  prescription  eyeglasses 
or  hearing  aids;  readers  for  personal  use 
or  study;  or  services  of  a  personal  nature 
including  assistance  with  eating, 
toileting,  or  dressing.  The  standard 
imposed  by  this  paragraph  is  the  same 
as  imposed  pursuant  to  28  CFR  35  (DOJ 
regulations  implementing  title  n, 
subtitle  A  of  ADA).  New  paragraph  (h) 
replaces  a  similar  provision  in 
§  34.6(b)(2)  of  the  NPRM. 

Section  34.6  Communications  With 
Individuals  With  Disabilities 

This  section  outlines  the 
responsibilities  of  recipients  with  regard 
to  communications  with  individuals 


with  disabilities  and  the  provision  of 
auxiliary  aids  or  services. 

Paragraph  (a)  of  this  section  requires 
recipients  to  take  appropriate  steps  to 
ensure  that  communications  with 
beneficiaries,  applicants,  eligible 
applicants,  participants,  applicants  for 
employment,  employees  and  members 
of  file  public  who  are  individuals  with 
disabilities  “are  as  effective  as 
communications  with  others.”  These 
provisions,  including  the  phrase  “as 
effective  as  communications  with 
others,”  are  substantially  the  same  as 
contained  in  the  Communications 
provision  of  title  II  of  the  ADA,  as 
implemented  by  28  CFR  part  35  (DOJ). 
Some  commenters  asked  that  the  phrase 
“as  effective”  be  changed  to  a  more 
specific  standard.  The  Department  has 
not  adopted  this  suggestion  for  several 
reasons.  The  use  of  a  term  other  than 
that  used  in  the  ADA  and  in  28  CFR  part 
35  could  give  the  erroneous  impression 
that  the  Department  is  imposing  a 
standard  for  required  communications 
that  differs  from  that  required  under  the 
ADA.  Furthermore,  the  type  of  auxiliary 
aid  or  service  necessary  to  ensure 
effective  communication  will  vary  in 
accordance  with  the  length  and 
complexity  of  the  communication 
involved.  Factors  to  be  considered  in 
determining  the  exact  type  of  auxiliary 
aid  or  service  include,  but  are  not 
limited  to,  the  context  in  which  the 
communication  is  taking  place,  the 
number  of  people  involved,  and  the 
importance  of  the  communication. 

Section  34.6(c)  requires  that  where  a 
recipient  communicates  by  telephone 
with  beneficiaries,  applicants,  eligible 
applicants,  participants,  applicants  for 
employment  and  employees,  such 
recipient  shall  use  TDDs  or  “equally 
effective  communications  systems.” 

This  requirement  is  substantively 
identical  to  the  requirement  imposed 
under  subtitle  A,  title  II  of  the  ADA. 

One  commenter  interpreted  paragraph 
(c)  of  this  section  as  requiring  the 
acquisition  of  TDDs  and  objected  on  the 
grounds  that  complying  with  such  a 
requirement  would  result  in  prohibitive 
expense.  However,  this  section  does  not 
expressly  mandate  the  purchase  of 
TDDs.  A  recipient  which  does  not  have 
a  TDD  and  which  needs  to  communicate 
with  an  individual  who  uses  a  TDD,  or 
vice  versa,  may  be  able  to  use  a  relay 
service  that  permits  communications 
between  individuals  who  communicate 
by  TDD  and  individuals  who 
communicate  by  the  telephone  alone. 
However,  TDDs  should  be  available 
where  services  provided  by  telephone 
are  a  major  function  of  the  JTPA-funded 
program  or  activity. 
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Former  paragraph  (b)(2)  of  this 
section,  concerning  “individually 
prescribed  devices,”  “readers  for 
personal  use  or  study,”  or  “other 
devices  of  a  personal  nature,"  has  been 
deleted  from  this  section.  A  revised 
version  of  this  provision  is  now 
contained  in  paragraph  (h)  of  §  34.5. 

Section  34.7  Employment  Practices 

This  section  describes  the  application 
of  this  part  to  the  employment  practices 
of  a  recipient.  Discrimination  on  the 
ground  of  race,  color,  religion,  sex, 
national  origin,  age,  disability  or 
political  affiliation  or  belief  is 
prohibited  in  the  employment  practices 
of  JTPA-funded  programs  or  activities. 

As  provided  in  §§  34.1(d)(2)  and 
34.1(d)(3),  this  rule  does  not  affect  in 
any  way  the  obligation  of  recipients  to 
comply  with  subparts  B  and  C  and 
appendix  A  of  29  CFR  part  32.  However, 
for  greater  clarity,  a  subsection  (e)  has 
been  added  to  emphasize  that  §  34.7 
does  not  constitute  an  exhaustive  list  of 
employment-related  nondiscrimination 
and  equal  opportunity  obligations  on 
the  ground  of  disability.  Such  guidance 
is  provided  in  29  CFR  part  32,  subpart 
B,  which  covers  employment  practices 
and  employment-related  training  and 
which  specifically  discusses  the  concept 
of  reasonable  accommodation,  and  in  29 
CFR  part  32,  appendix  A,  which 
provides  guidance  and  technical 
assistance  regarding  types  of 
accommodations. 

Recipients  that  are  also  employers 
covered  by  titles  I  and  II  of  the  ADA 
should  be  aware  of  obligations  imposed 
pursuant  to  those  titles  and  of  technical 
assistance  available  from  the  pertinent 
Federal  enforcement  agencies. 

Section  34.10  [Reserved] 

The  provisions  contained  in  this 
section  have  been  deleted  horn  the  final 
rule  because  they  are  duplicative  of  the 
provisions  contained  in  §  34.24. 
Comments  concerning  former  §  34.10 
are  discussed  in  the  analysis  of  §  34.24. 

Section  34.11  Effect  of  Other 
Obligations  or  Limitations 

This  section  contains  the  provision 
that  a  recipient  covered  by  this  part  may 
not  exclude  individuals  from 
participation  or  otherwise  limit  their 
opportunity  to  participate  in  JTPA- 
funded  training  programs  or  activities, 
based  on  the  perception  that  it  will  be 
unable  to  place  such  individuals  in  jobs 
after  training  because  of  their  race,  sex, 
age,  disability,  or  other  characteristic 
identified  as  a  prohibited  ground  of 
discrimination.  For  example,  a  recipient 
may  not  deter  a  woman  who  is  qualified 
for  a  training  program  in  the 


construction  trades  horn  seeking  such 
training,  simply  because  such  recipient 
believes  that,  after  training,  it  will  be 
difficult  to  place  the  woman  in  a 
construction  job.  One  commenter 
objected  that  this  provision  does  not 
“give  sufficient  grounds  for  excluding 
an  individual  horn  a  particular  training 
program  where  the  program  would  lead 
to  a  future  job  which  has  a  bona  fide 
requirement  for  a  specific  gender,  age 
(etc.).”  The  commenter  did  not  give  an 
example  of  a  training  program  for  a 
specific  job  which  has  such  a  bona  fide 
requirement.  Although  Federal 
discrimination  law  provides  for 
exceptions  based  on  a  bona  fide 
occupational  qualification,  such 
exceptions  have  been  interpreted 
extremely  stringently  and  are  generally 
inapplicable. 

Subpart  B — Recordkeeping  and  Other 
Affirmative  Obligations  of  Recipients 

Section  34.20  Assurance  Required; 
Duration  of  Obligation;  Covenants 

One  commenter  asked  for  clarification 
regarding  how  far  down  the 
procurement  chain  the  assurance 
required  by  this  section  applies.  The 
assurance  requirement  applies  to  each 
application  for  Federal  financial 
assistance  under  JTPA,  as  defined  in 
§34.2. 

One  commenter  expressed 
disapproval  of  paragraph  (c).  which 
concerns  the  duration  and  scope  of  the 
application  of  the  assurance  specified  in 
paragraph  (a)  of  this  section,  and  of 
paragraph  (d),  which  provides  for 
covenants  containing  such  an  assurance. 
This  commenter  did  not  think  that 
receipt  of  Federal  financial  assistance 
under  JTPA  for  the  provision  of,  or  in 
the  form  of,  real  property  should  impose 
on  the  recipient  any  continuing 
obligation  not  to  discriminate.  However, 
the  provisions  contained  in  paragraphs 
(c)  and  (d)  of  this  section  have  been 
retained  in  the  final  rule.  They  are 
substantively  identical  to  those 
currently  applicable  to  recipients  of 
Federal  financial  assistance  pursuant  to 
29  CFR  31.6(a)  and  32.5  (b)  and  (c).  The 
language  of  the  section  has  been  revised 
and  simplified  for  greater  clarity. 

Section  34.21  Equitable  Services 

This  section  requires  recipients  to 
make  efforts  to  provide  equitable 
services.  Such  efforts  include,  but  are 
not  limited  to,  conducting  outreach 
efforts  to  broaden  the  composition  of  the 
pool  of  those  considered  for 
participation,  to  include  members  of 
both  sexes,  the  various  race/ethnicity 
and  age  groups,  and  individuals  with 
disabilities.  A  number  of  commenters 


asked  for  clarification  of  the  term 
“equitable  services,"  and  were 
concerned  that  the  section  required  that 
services  be  provided  to  each  group  (e.g., 
individuals  with  disabilities)  in 
proportion  to  the  group’s  representation 
in  the  eligible  population.  This  section 
is  not  intended  to  impose  such  a 
requirement;  rather,  it  requires 
recipients  to  make  outreach  efforts  to 
ensure  that  members  of  both  sexes,  the 
various  race/ethnicity  and  age  groups, 
and  individuals  with  disabilities  have 
fair  access  to  JTPA-funded  programs, 
activities,  or  services. 

Section  34.22  Designation  of  Equal 
Opportunity  Officer 

This  section  requires  each  recipient, 
other  than  a  small  recipient  or  service 
provider,  to  designate  an  Equal 
Opportunity  Officer  responsible  for 
coordinating  its  obligations  under  these 
regulations.  This  obligation  includes 
responsibility  for  developing, 
maintaining  and  updating  the 
recipient’s  Methods  of  Administration 
pursuant  to  §  34.33,  as  well  as  serving 
as  the  recipient’s  liaison  to  the 
Directorate.  The  requirement  imposed 
by  this  section  is  consistent  with 
existing  obligations  under  29  CFR  32.7, 
which  requires  recipients  of  Federal 
financial  assistance  to  designate  at  least 
one  person  to  coordinate  the  recipient’s 
compliance  efforts  under  section  504.  A 
similar  requirement  is  contained  in 
DOJ’s  title  VI  coordinating  rule  at  28 
CFR  42.410,  which  requires  the 
assignment  of  title  VI  responsibilities  to 
designated  State  personnel. 

The  proposed  rule  provided  for  the 
Equal  Opportunity  Officer  to  report 
directly  to  the  recipient’s  Administrator, 
Secretary,  chief  elected  official, 
governing  board,  Executive  Director,  “or 
other  comparable  body.”  Several 
commenters  objected  to  the  phrase  “or 
other  comparable  body”  on  the  grounds 
that  it  was  insufficiently  specific.  The 
final  rule  has  been  revised  to  indicate 
that  the  Equal  Opportunity  Officer  is  to 
report  directly  to  the  State  JTPA 
Director,  Governor’s  JTPA  Liaison,  Job 
Corps  Center  Director,  SESA 
Administrator,  or  chief  executive  officer 
of  the  SDA  or  substate  grant  recipient, 
as  applicable. 

This  rule  does  not  require  that 
recipients  designate  a  separate  or 
additional  Equal  Opportunity  Officer  to 
comply  with  this  part,  but  permits 
recipients  to  use  their  existing  Equal 
Opportunity  Officer  and  staff. 
Furthermore,  this  rule  does  not  require 
that  recipients  establish  a  full-time 
position  responsible  solely  for  this  part. 
The  duties  described  in  this  section 
could  be  performed  by  an  individual  (or 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Rules  and  Regulations 


4747 


individuals)  who  may  be  assigned  other 
duties. 

Paragraph  (a)  of  this  section  further 
provides  that  the  Director  may  require 
that  the  Equal  Opportunity  Officer  and 
his  or  her  staff  undergo  training,  "the 
expenses  of  which  shall  be  the 
responsibility  of  the  recipient."  The 
NPRM  used  the  phrase  “the  expenses  of 
which  will  be  borne  by  the  recipient." 
Several  commenters  objected  to  this 
provision,  on  the  grounds  that  such 
training  should  be  voluntary  and  all 
costs  should  be  borne  by  DCR.  The 
Department’s  responsibility  to  ensure 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  and  this  part  requires  that  the 
Director  have  authority  to  require 
necessary  training.  As  a  practical  matter, 
however,  DCR  generally  provides  the 
required  training  free  of  charge; 
recipients  are  usually  responsible  solely 
for  travel  and  accommodation  costs. 

Paragraph  (d)  of  this  section  provides 
that  service  providers,  as  defined  by 
§  34.2,  are  not  required  to  designate  an 
Equal  Opportunity  Officer.  Rather,  the 
duties  described  in  this  section  are  the 
responsibilities  of  the  Governor,  the 
SDA  grant  recipient  or  the  Substate 
grantee,  as  provided  in  the  State’s 
Methods  of  Administration.  A  number 
of  commenters  expressed  approval  of 
this  provision,  as  a  means  of  lessening 
the  burden  of  compliance  on  service 
providers. 

Section  34.23  Dissemination  of  Policy 

The  proposed  rule  provided  in 
paragraph  (a)  of  this  section  that 
recipients  take  initial  and  continuing 
steps,  using  the  notice  language 
specified  in  then-paragraph  (a)(1)  of  this 
section,  to  notify  "the  public, 
applicants,  eligible  applicants, 
participants,  beneficiaries,  referral 
sources,  employees  and  applicants  for 
employment,  including  those  with 
impaired  vision  or  hearing,  and  unions 
or  professional  organizations  holding 
collective  bargaining  or  professional 
agreements  with  recipient"  that  it  does 
not  discriminate  on  any  prohibited 
ground.  The  prescribed  notice  language 
included  information  concerning  the 
right  to  file  complaints  and  procedures 
applicable  to  complaints. 

A  number  of  commenters  objected  to 
the  requirement  that  pamphlets  and 
other  materials  ordinarily  distributed  to 
the  public  contain  the  specific  notice 
language,  particularly  the  information 
concerning  the  right  to  file  complaints. 
These  commenters  expressed  concern 
regarding  the  feasibility  of  including  the 
full  text  of  the  notice  in  all  recruitment 
and  general  information  publications, 
many  of  which  are  very  brief;  the 


necessity  of  disseminating  information 
concerning  the  right  to  file  complaints 
in  general  materials  distributed  to 
members  of  the  public;  and  the 
significant  expense  that  would  be 
involved  in  revising  and  reprinting  all 
publications  to  include  the  full  notice. 

The  final  rule  has  been  revised  to 
reflect  these  comments.  Paragraph  (a)  of 
the  section  now  requires  initial  and 
continuing  notice  to  be  given  to: 
applicants,  eligible  applicants, 
participants,  applicants  for 
employment,  employees,  and  members 
of  the  public,  including  those  with 
impaired  vision  or  hearing,  and  unions 
or  professional  organizations  holding 
collective  bargaining  or  professional 
agreements  with  the  recipient. 

Paragraph  (a)(2)  of  this  section  has  been 
revised  to  clarify  that  the  notice 
obligation  imposed  pursuant  to 
paragraph  (a)(1)  of  this  section  requires, 
at  a  minimum,  that  the  notice  specified 
in  paragraph  (a)(5)  of  this  section  be: 
posted  prominently,  in  reasonable 
numbers  and  places;  disseminated  in 
internal  memoranda  and  other  written 
communications;  included  in 
handbooks  and  manuals;  and  made 
available  to  each  participant  and  made 
a  pari  of  the  participant’s  file.  The 
obligation  to  provide  notice  to  the 
public  no  longer  requires  that  recipients 
include  the  full  notice  language  in 
generally-distributed  materials.  Rather, 
as  discussed  below,  new  paragraph  (b) 
provides  for  the  inclusion  of  a  more 
concise  equal  opportunity  statement 

New  paragraph  (a)(3)  includes  the 
requirement  contained  in  paragraph 
(a)(2)  of  the  NPRM  that  recipients 
provide  the  required  initial  and 
continuing  notice  in  appropriate  formats 
to  individuals  with  visual  impairments. 
As  in  the  NPRM,  the  final  rule  further 
rovides  that  a  record  that  such  notice 
as  been  given  be  made  a  part  of  the 
individual’s  file.  However,  the  final  rule 
has  been  revised  to  indicate  that  a 
record  that  such  notice  has  been  given 
shall  be  made  a  part  of  the 
"participant's  file,”  rather  than  “the 
eligible  applicant’s  file."  The  change 
makes  clear  that  the  provision  does  not 
require  the  creation  of  additional  "files" 
on  eligible  applicants. 

In  tne  final  rule,  paragraph  (b)  of  the 
section  clarifies  the  obligations  of 
recipients  with  regard  to  the  general 
public.  Recipients  are  not  required  to 
include  the  full  text  of  the  notice 
prescribed  in  paragraph  (a)(5)  of  this 
section  in  recruitment  brochures  and 
other  materials  ordinarily  distributed  to 
the  public,  such  as  pamphlets 
describing  JTPA-funded  programs  or 
activities  and/or  participation 
requirements.  However,  recipients  must 


indicate  in  such  generally-distributed 
publications  that  the  JTPA-funded 
program  or  activity  is  an  “equal 
opportunity  employer/program"  and 
that  “auxiliary  aids  and  services  are 
available  upon  request  to  individuals 
with  disabilities."  Where  such  materials 
indicate  that  the  recipient  may  be 
reached  by  telephone,  they  must  also 
state  the  telephone  number  of  any  TDD 
or  relay  service  used  by  the  recipient 
pursuant  to  $  34.6. 

Paragraph  (b)(2)  has  been  revised 
similarly  to  indicate  that  recipients 
required  by  law  or  regulation  to  publish 
or  broadcast  program  information  in 
public  media,  must  ensure  that  such 
publications  or  broadcasts  state  that  the 
JTPA-funded  program  or  activity  in 
question  is  an  equal  opportunity 
employer/program  (or  otherwise 
indicate  that  discrimination  in  the 
JTPA-funded  program  or  activity  is 
prohibited  by  Federal  law),  and  indicate 
that  auxiliary  aids  and  services  are 
available  upon  request  to  individuals 
with  disabilities.  These  requirements 
are  substantially  the  same  as  those 
imposed  by  29  CFR  31.5(d),  29  CFR 
32.8(b),  and  28  CFR  42.405(c). 

The  provision  formerly  contained  in 
paragraph  (d)  of  this  section,  concerning 
information  in  a  language  other  than 
English,  has  been  revised  for  greater 
clarity.  New  paragraph  (c)  provides  that, 
where  a  significant  number  of  the 
population  eligible  to  be  served,  or 
directly  affected  by  a  JTPA-funded 
program  or  activity,  requires  service  or 
information  in  a  language  other  than 
English,  recipients  must  take  reasonable 
steps  to  provide,  in  appropriate 
languages:  (1)  Such  information;  (2)  the 
notice  required  pursuant  to  paragraph 
(a)  of  this  section;  and  (3)  such  written 
materials  as  are  distributed  pursuant  to 
paragraph  (b)  of  this  section.  Several 
commenters  requested  that  the  term 
"significant  number"  be  defined  more 
specifically.  The  final  rule  retains  the 
term  "significant  number,"  which  is 
used  in  the  analogous  requirement 
imposed  under  title  VI  by  DOJ’s 
coordinating  rule  at  28  CFR 
42.405(d)(1).  The  use  of  a  term  other 
than  that  used  in  the  DOJ  rule  could 
give  the  erroneous  impression  that  the 
Department  is  requiring  JTPA  recipients 
to  meet  a  different  standard  for  the 
provision  of  materials  in  languages 
other  than  English  than  is  generally 
imposed  on  recipients  of  Federal 
financial  assistance. 

Section  34.24  Data  and  Information 
Collection;  Confidentiality 

As  indicated  in  the  proposed  rule, 
DCR  and  ETA  have  agreed  to  use,  to  the 
extent  possible,  a  joint  management 
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information  system,  now  called  the 
Standardized  Program  Information 
Record  (SPIR).  A  notice  concerning  the 
data  elements  to  be  included  in  the  SPIR 
was  published  in  the  Federal  Register 
on  November  12, 1992  (57  FR  53824). 

As  the  proposed  rule  indicated,  for  the 
purposes  of  complying  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part,  recipients  are  not  required  to 
maintain  a  recordkeeping  system  that 
duplicates  the  data  elements  contained 
in  the  SPIR.  However,  at  the  time  the 
NPRM  was  published,  a  proposed 
concerning  data  elements  to  be  included 
in  the  SPIR  had  appeared  in  the  Federal 
Register,  but  the  notice  had  not  yet  been 
published.  As  a  consequence,  a  number 
of  commenters  were  concerned  that  the 
DCR  and  ETA  recordkeeping  obligations 
would  not  be  consistent  These  concerns 
are  no  longer  applicable,  since  the  final 
rule  and  the  SPIR  contain  consistent 
requirements  and  definitions. 

This  section  has  been  reorganized  for 
greater  clarity.  New  paragraph  (a)  of  this 
section  provides  generally  that 
recipients  are  not  required  to  submit 
information  and  data  pursuant  to  this 
section  that  the  Directorate  can  obtain 
from  existing  sources,  including  those  of 
other  agencies,  if  the  source  is  known 
and  can  be  made  available  to  the 
Director. 

Paragraph  (a)(1)  of  this  section  sets 
out  the  basic  requirement  that  recipients 
collect  and  maintain  such  records,  in 
accordance  with  procedures  prescribed 
by  the  Director,  as  are  necessary  to 
determine  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  Some  commenters  expressed 
concern  as  to  the  apparently  open- 
ended  nature  of  this  provision.  This 
provision  states  the  Director's  general 
authority  to  prescribe  procedures 
concerning  the  collection  and 
maintenance  of  such  information  as  is 
necessary  to  determine  compliance  and 
thus  has  been  retained  in  the  final  rule. 
New  requests  for  the  collection  of 
information  that  are  subject  to  the 
Paperwork  Reduction  Art  would  be 
submitted  to  OMB  in  accordance  with 
that  Art  for  approval  and  publication  for 
notice  and  comment. 

Paragraph  (a)(2)  of  this  section 
provides  that  the  records  required  to  be 
collected  and  maintained  pursuant  to 
paragraph  (a)(1)  of  this  section,  shall 
specifically  include,  but  are  not  limited 
to,  records  on  the  race/ethnicity,  sex, 
age,  and,  where  known,  disability 
status,  of  each  applicant,  eligible 
applicant,  participant,  term  in  ee, 
applicant  for  employment  and 
employee.  Pursuant  to  29  CFR  parts  31 


and  32,  the  Department  already  requires 
that  recipients  maintain  much  of  this 
information,  including  data  regarding 
the  disability  status,  where  known,  of 
beneficiaries  and  participants. 

With  the  exception  of  data  on 
employees  and  applicants  for 
employment,  the  information 
specifically  requested  under  paragraph 
(a)(2)  of  this  section  will  be  included  in 
the  SPIR  for  most  JTPA  State  programs. 
Employers  are  already  required  to 
maintain  information  on  die  race/ 
ethnicity,  sex,  and  age  of  employees  and 
applicants  for  employment  pursuant  to 
EEOC  regulations. 

The  proposed  rule  referred  to  data 
concerning  disability  status  “where 
voluntarily  self-identified.”  In  the  final 
rule,  this  phrase  has  been  changed  to 
“where  known.”  This  change  has  been 
made  for  several  reasons.  “Where 
known”  is  the  standard  applicable  for 
compliance  reporting  under  29  CFR  part 
32.  For  compliance  purposes,  it  is 
necessary  to  know,  not  only  the  number 
of  individuals  who  wish  to  identify 
themselves  as  individuals  with 
disabilities,  but  also  the  number  of 
individuals  who  are  perceived  by  the 
recipient  as  being  individuals  with 
disabilities.  Furthermore,  it  is  only 
permitted  to  ask  questions  regarding 
disability  status  in  certain  limited 
circumstances,  e.g.,  where  required  to 
determine  eligibility  for  a  federally- 
assisted  program  or  otherwise  required 
pursuant  to  a  Federal  law  or  regulation. 
If  disability  status  has  been  voluntarily 
self-identified  pursuant  to  such  a 
permitted  circumstance,  such  self- 
identification  can  provide  the  means  by 
which  the  disability  status  is  "known.” 

One  commenter  expressed  the  view 
that  section  102  of  the  ADA  prohibits 
any  “pre-enrollment  inquiries” 
regarding  disability  status.  Section  102 
of  the  ADA  pertains  to  pre-employment 
inquiries.  It  is  correct  that  pre¬ 
employment  inquiries  concerning  an 
individual's  disability  status  are 
generally  prohibited,  whether  or  not 
responses  to  such  inquiries  are 
voluntary.  However,  as  noted  above, 
this  prohibition  does  not  apply  to  such 
inquiries  as  are  necessary  to  determine' 
eligibility  for  federally  assisted 
programs.  Furthermore,  a  pre¬ 
employment  inquiry  about  a  disability 
is  permissible  if  it  is  required  or 
necessitated  by  another  Federal  law  or 
regulation.  Section  5.5(c)  of  the  EEOC 
Technical  Assistance  Manual  on  the 
Employment  Provisions  (Title  I)  of  the 
Americans  with  Disabilitie&Act, 
specifically  provides  that  such  inquiries 
as  are  necessary  to  determine  eligibility 
for  JTPA  assistance  or  for  the  provision 
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of  required  special  services  do  not 
violate  the  ADA. 

Paragraph  (a)(1)  of  the  proposed  rule 
contained  a  provision  requiring 
recipients  to  ensure  that  the  information 
collected  pursuant  to  this  section  be 
kept  separate  from  the  application  or 
other  forms  and  otherwise  be  stored  to 
maintain  confidentiality.  Numerous 
commenters  objected  to  the  requirement 
that  such  information  be  kept  separate, 
on  the  ground  that  keeping  identifying 
data  segregated  from  the  application 
would  require  the  establishment  of  two 
different  recordkeeping  systems.  These 
commenters  expressed  full  support  for 
goal  of  keeping  the  information 
confidential.  In  addition,  some 
commenters  objected  that  the  purpose  of 
the  “separate”  requirement  would  be 
defeated  by  the  SPIR,  which  is  designed 
to  produce  a  single  record  and  which 
mandates  the  inclusion  of  such 
information. 

The  intent  of  the  “separate” 
requirement  contained  in  the  proposed 
rule  was  to  ensure  the  confidentiality  of 
identifying  information  and  to  prevent 
the  improper  use  of  such  information. 
The  final  rule  has  been  revised  to 
require  recipients  to  safeguard  the 
confidentiality  of  the  required 
information.  It  does  not  specifically 
require  that  such  information  be 
maintained  in  a  separate  file.  New 
paragraph  (a)(2)  of  this  section  retains 
the  requirement  of  old  paragraph  (a)(1) 
of  this  section,  that  the  information 
collected  pursuant  to  this  part  be  used 
only  for  the  purposes  of  recordkeeping 
and  reporting;  determining,  where 
appropriate,  eligibility  for  a  JTPA- 
funded  program  or  activity;  determining 
the  extent  to  which  the  recipient  is 
operating  its  JTPA-funded  program  or 
activity  in  a  nondiscriminatory  manner; 
or  other  use  authorized  by  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part 

Re-numbered  paragraph  (a)(3)  of  this 
section  requires  grant  applicants  and 
recipients  to  notify  the  Director  of  any 
administrative  enforcement  actions  or 
lawsuits  filed  against  a  grant  applicant 
or  recipient  alleging  discrimination  on  a 
prohibited  ground;  to  provide  a  brief 
description  of  the  findings  in  any  civil 
rights  compliance  review  or  complaint 
investigation  conducted  by  another 
Federal  agency  where  a  grant  applicant 
or  recipient  was  found  in 
noncompliance.  Under  paragraph 
(a)(3)(iii)  of  this  section,  each  recipient 
is  required  to  maintain  a  log  containing 
certain  information  regarding 
complaints  filed  with  it  under  this  part, 
and  to  submit  the  information  in 
accordance  with  procedures  determined 
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by  the  Director.  One  commenter 
objected  to  the  “addition”  of  the 
requirements  contained  in  paragraph 
(a)(3)  of  this  section.  These 
requirements  are  essentially  identical  to 
those  currently  imposed  by  the 
Department  pursuant  to  28  CFR  part  42 
(DOJ  coordinating  regulations 
implementing  title  VI). 

Paragraph  (a)(4)  of  this  section  states 
DCR’s  authority  to  request  such 
information  and  data  as  are  necessary  to 
investigate  complaints  and  conduct 
compliance  reviews  concerning 
discrimination  on  prohibited  grounds 
other  than  race/ethnicity,  sex,  age.  and 
disability,  such  as  national  origin, 
religion,  citizenship  and  political 
affiliation  or  belief.  One  commenter 
objected  to  this  provision  on  the 
grounds  that  it  authorizes  "unnecessary 
‘fishing  expeditions  or  witch  hunts.’  ” 
The  nondiscrimination  and  equal 
opportunity  provisions  contained  in 
section  167  of  JTPA  are  not  limited  to 
race/ethnicity,  sex,  age,  and  disability, 
but  also  include  national  origin, 
religion,  political  affiliation  and  belief, 
and  for  beneficiaries  only,  citizenship 
and  participation  in  JTPA.  Therefore  in 
order  for  DCR  to  be  able  to  fulfill  its 
responsibility  to  ensure  compliance 
with  section  167  of  JTPA,  DCR  must 
have  the  authority  to  request  such 
information  and  data  as  are  necessary  to 
investigate  complaints  and  conduct 
compliance  reviews  concerning 
discrimination  on  grounds  covered  by 
the  JTPA. 

As  in  the  proposed  rule,  the  final  rule 
requires  recipients  to  retain  records, 
including  records  regarding  complaints 
and  actions  taken  thereunder,  as  well  as 
applicant,  eligible  applicant, 
participant,  employee  and  applicant  for 
employment  records,  for  a  period  of  not 
less  than  three  years.  In  response  to  a 
suggestion  made  by  several  commenters, 
paragraph  (c)  has  been  revised  to  clarify 
when  the  three-year  retention  period 
begins.  Applicant,  eligible  applicant, 
participant,  terminee,  applicant  for 
employment  and  employee  records  and 
such  other  records  as  are  required  by  the 
Director,  must  be  maintained  for  a 
period  of  not  less  than  three  years  from 
the  close  of  the  applicable  program  year; 
Records  regarding  complaints  and 
actions  taken  thereunder  must  be 
maintained  for  a  period  of  not  less  than 
three  years  from  the  date  of  the 
resolution  of  the  complaint. 

Paragraph  (b)(2)  of  this  section 
provides  that  "asserted  considerations 
of  privacy  and  confidentiality”  shall  not 
be  a  basis  for  withholding  information 
from  the  Directorate  and  shall  not  bar 
the  Directorate  from  evaluating  or 
seeking  to  enforce  compliance  with  the 


nondiscrimination  or  equal  opportunity 
provisions  of  JTPA  or  this  part.  This 
provision  is  substantively  identical  to 
that  imposed  by  29  CFR  32.44(c). 

Several  commenters  requested  deletion 
of  this  provision,  and  in  particular  the 
phrase  “asserted  considerations  of 
privacy  and  confidentiality.”  The  final 
rule  has  not  been  modified.  The 
provision  is  necessary  to  enable  the 
Directorate  to  fulfill  its  obligation  to 
ensure  that  Federal  funds  under  JTPA 
are  not  used  for  discriminatory 
purposes. 

Subpart  C — Governor’s  Responsibilities 
To  Implement  the  Nondiscrimination 
and  Equal  Opportunity  Requirements  of 
JTPA 

Section  34.30  Application 

This  section  provides  that  subpart  C 
of  this  part  is  applicable  to  State 
Programs  as  defined  in  §  34.2.  Section 
34.32  provides  that,  unless  the  Governor 
has  taken  the  steps  delineated  in  that 
section,  he  or  she  shall  share  liability 
with  the  recipient  for  any  finding  of 
noncompliance.  This  section  has  been 
revised  to  clarify  that  the  Governor’s 
liability  for  any  noncompliance  on  the 
part  of  a  SESA  cannot  be  waived.  Thus, 
as  provided  in  both  the  proposed  and 
final  rules,  the  provisions  of  34.32  (b) 
and  (c)  do  not  apply  to  State 
Employment  Security  Agency  (SESA) 
programs 

Section  34.33  Methods  of 
Administration 

This  section  requires  each  State  to 
develop  a  Methods  of  Administration 
for  State  programs,  as  defined  by  §  34.2 
Several  commenters  expressed  approval 
of  this  requirement,  observing  that  it 
will  provide  a  clear  and  uniform 
standard  for  the  implementation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  TTPA  and  this 
part. 

One  commenter  requested  that  the 
final  rule  add  the  words  “his  or  her 
designee”  to  paragraph  (b)(3)  of  this 
section,  which  provides  that  the 
Methods  of  Administration  shall  be 
signed  by  the  Governor.  This  suggestion 
has  not  been  adopted,  because  the 
definition  of  the  term  Governor 
provided  in  §  34.2  of  this  part  expressly 
includes  the  Governor’s  designee. 

This  section  has  been  revised  to 
clarify  what  constitutes  the  “supporting 
documentation”  required  pursuant  to 
paragraph  (c)(2)(vi)  of  this  section. 

Subpart  D— Compliance  Procedures 
Section  34.40  Compliance  Reviews 

Paragraph  (c)(3)  of  this  section 
provides  that  recipients  shall  be  notified 


through  a  Letter  of  Findings  of  the 
preliminary  findings  of  a  post-approval 
review.  Such  Letter  of  Findings  is  to  be 
issued  within  210  days  of  the  initiation 
of  a  post-approval  review  (except  where 
a  Notice  to  Show  Cause  is  issued  as 
provided  in  §  34.41(e)).  In  response  to  a 
comment,  this  provision  has  been 
revised  to  clarify  that  the  210  day  time 
frame  begins  with  the  issuance  of  a 
Notification  Letter  pursuant  to 
paragraph  (c)(2)  of  this  section. 

Section  34.42  Adoption  of 
Discrimination  Complaint  Processing 
Procedures 

This  section  requires  each  recipient  to 
adopt  and  publish  procedures  for 
processing  complaints  that  allege  a 
violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  part,  regardless  of  the  prohibited 
ground.  Under  29  CFR  part  31, 
individuals  alleging  complaints  of 
discrimination  pursuant  to  title  VI  have 
been  required  to  file  complaints  directly 
with  the  Directorate.  Under  29  CFR  part 
32,  however,  individuals  alleging 
complaints  of  discrimination  pursuant 
to  section  504,  have  been  required  to 
exhaust  local-level  procedures  before 
filing  with  the  Directorate.  Several 
commenters  expressed  approval  of  the 
NPRM’s  provision  unifying  the 
procedures  applicable  to  discrimination 
complaints.  These  commenters  noted 
that  having  different  procedures  for 
complaints  brought  under  section  504 
and  title  VI  had  proven  confusing. 

One  commenter  objected  to  the 
requirement  that  recipients  be  required 
to  adopt  any  complaint  processing 
procedures  pursuant  to  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part.  This  commenter  expressed  the 
view  that  such  procedures  create  “an 
unnecessary  duplication  of  grievance 
processes”  already  provided  pursuant  to 
general  JTPA  requirements.  As 
indicated  above,  the  requirement  that 
recipients  be  required  to  adopt 
procedures  for  responding  to  complaints 
of  discrimination  is  not  new. 
Furthermore,  ETA’s  JTPA  regulations  at 
29  CFR  part  636  expressly  provide  that 
part  636  is  not  applicable  to  complaints 
of  discrimination  pursuant  to  section 
167  of  JTPA,  but  rather  that  such 
complaints  are  to  be  handled  under  29 
CFR  parts  31  and  32,  in  accordance  with 
other  complaints  of  discrimination. 

Section  34.45  Notice  of  Violation; 
Written  Assurances;  Conciliation 
Agreements 

This  section  has  been  reorganized  for 
greater  clarity  and  amended  to  include 
new  paragraph  (c)(1),  which  expressly 
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provides  that  a  written  assurance  must 
contain  documentation  that  the 
violations  listed  in  the  Letter  of 
Findings.  Notice  to  Show  Cause,  or 
Initial  Determination,  as  applicable, 
have  been  corrected. 

Section  34.47  Notice  of  Finding  of 
Noncompliance 

This  section  has  been  reorganized  for 
greater  clarity.  The  final  rule  provides 
that  when  a  compliance  review  or 
complaint  investigation  results  in  a 
finding  of  noncompliance,  the  Director 
shall  so  notify  the  Departmental 
granting  agency  and  the  Assistant 
Attorney  General. 

Subpart  E — Federal  Procedures  for 
Effecting  Compliance 

Section  34.52  Decisions  and  Post¬ 
termination  Proceedings 

This  section  has  been  reorganized  for 
greater  clarity.  A  new  paragraph 
(b)(l)(vi)  has  been  added  to  the  final 
rule  to  provide  that,  where  exceptions  to 
the  initial  decision  and  order  of  the 
Administrative  Law  Judge  have  not  been 
filed,  the  Secretary  may,  on  his  or  her 
own  motion,  serve  notice  on  the  parties 
that  the  Secretary  shall  review  the 
decision. 

V.  Regulatory  Process  Matters 
Interagency  Coordination 

The  Department  of  Justice  (DOJ), 
pursuant  to  Section  1-201  of  Executive 
Order  12250  (45  FR  72995,  November  4, 
1980),  is  responsible  for  coordinating 
Federal  enforcement  of 
nondiscrimination  laws  in  federally 
assisted  programs.  Executive  Order 
12067  (43  FR  28967,  July  5,  1978) 
requires  consultation  with  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  regarding  those  provisions  of 
regulations  that  involve  equal 
employment  opportunity.  This  rule  has 
been  reviewed  and  approved  by  both 
DOJ  and  EEOC. 

Executive  Order  12291 

The  Department  has  determined  that 
this  rule  is  not  a  “major  rule”  under 
Executive  Order  12291.  It  is  not  likely 
to  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Regulatory  Flexibility  Act 

This  rule  does  not  substantively 
change  the  existing  obligation  of 
recipients  to  apply  a  policy  of 
nondiscrimination  and  equal 
opportunity  in  employment  or  services. 
This  rule  will  not  nave  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  is 
not  required  for  this  rulemaking. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  imposed  pursuant  to  the 
rule  have  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act.  While  the  majority  of 
recordkeeping  obligations  imposed  by 
the  rule  are  not  new  and  have 
previously  been  approved  by  OMB,  the 
final  rule  calls  for  DCR  and  ETA  to  use 
one  management  information  system, 
the  Standardized  Program  Information 
Record  (SPIR),  to  the  extent  possible. 
The  new  paperwork  submission  reflects 
this  arrangement. 

List  of  Subjects  in  29  CFR  Part  34 

Administrative  practice  and 
procedure,  Aged,  Aliens,  Civil  rights, 
Equal  educational  opportunity,  Equal 
employment  opportunity,  Grant 
programs,  Individuals  with  disabilities, 
investigations,  Reporting  and 
recordkeeping  requirements. 

Signed  at  Washington,  DC,  this  8th  day  of 
January,  1993. 

Lynn  Martin, 

Secretary  of  Labor. 

Accordingly,  title  29,  subtitle  A  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  34  to  read  as  set  forth 
below: 

PART  34— IMPLEMENTATION  OF  THE 
NONDISCRIMINATION  AND  EQUAL 
OPPORTUNITY  REQUIREMENTS  OF 
THE  JOB  TRAINING  PARTNERSHIP 
ACT  OF  1982,  AS  AMENDED  (JTPA) 

Subpart  A — General  Provisions 

Sec. 

34.1  Purpose;  application. 

34.2  Definitions. 

34.3  Discrimination  prohibited. 

34.4  Specific  discriminatory  actions 
prohibited  on  the  ground  of  race,  color, 
religion,  sex,  national  origin,'  age, 
political  affiliation  or  belief,  citizenship, 
or  participation  in  JTPA 

34.5  Specific  discriminatory  actions 
prohibited  on  the  ground  of  disability. 

34.6  Communications  with  individuals 
with  disabilities. 

34.7  Employment  practices. 


Sec. 

34.8  Intimidation  and  retaliation 
prohibited. 

34.9  Designation  of  responsible  office: 
rulings  and  interpretations. 

34.10  (Reserved). 

34.11  Effect  of  other  obligations  or 
limitations. 

34. 1 2  Delegation  and  coord  ination. 

Subpart  B — Recordkeeping  and  Other 
Affirmative  Obligations  of  Recipients 

34.20  Assurance  required;  duration  of 
obligation;  covenants. 

34.21  Equitable  services. 

34.22  Designation  of  Equal  Opportunity 
Officer. 

34.23  Dissemination  of  policy. 

34.24  Data  and  information  collection; 
confidentiality. 

Subpart  C — Governor's 
Responsibilities  to  Implement  the 
Nondiscrimination  and  Equal 
Opportunity  Requirements  of  JTPA 

34.30  Application. 

34.31  Recordkeeping. 

34.32  Oversight  and  liability. 

34.33  Methods  of  Administration. 

34.34  Monitoring. 

Subpart  D — Compliance  Procedures 

34.40  Compliance  reviews. 

34.41  Notice  to  Show  Cause. 

34.42  Adoption  of  discrimination 
complaint  processing  procedures. 

34.43  Complaints  and  investigations. 

34.44  Corrective  and  remedial  action. 

34.45  Notice  of  violation;  written 
assurances;  Conciliation  Agreements. 

34.46  Final  Determination. 

34.47  Notice  of  finding  of  noncompliance. 

34.48  Notification  of  Breach  of  Conciliation 
Agreement 

Subpart  E— Federal  Procedures  for 
Effecting  Compliance 

34.50  General. 

34.51  Hearings. 

34.52  Decision  and  post-termination 
proceedings. 

34.53  Suspension,  termination,  denial  or 
discontinuance  of  Federal  financial 
assistance  under  JTPA;  alternate  funds 
disbursal  procedure. 

Authority:  20  U.S.C  1681;  29  U.S.C  794, 
1501, 1551, 1573, 1574, 1575, 1576, 1577, 
1578, 1579;  42  U.S.C  2000d  et  seq.,  6101. 

Subpart  A— General  Provisions 

§34.1  Purpose;  application. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  implement  the  nondiscrimination 
and  equal  opportunity  provisions  of  the 
Job  Training  Partnership  Act  of  1982,  as 
amended  (JTPA),  which  are  contained 
in  section  167  of  JTPA.  Section  167 
prohibits  discrimination  on  the  grounds 
of  race,  color,  religion,  sex,  national 
origin,  age,  disability,  political 
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affiliation  or  belief,  and  for  beneficiaries 
only,  citizenship  or  participation  in 
JTPA.  This  part  clarifies  the  application 
of  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and 
provides  uniform  procedures  for 
implementing  them. 

(d)  Application  of  this  part.  This  part 
applies  to  any  recipient,  as  defined  in 
§  34.2.  This  part  also  applies  to  the 
employment  practices  of  a  recipient,  as 
provided  in  §  34.7. 

(c)  Effect  of  this  part  on  other 
obligations. 

(1)  A  recipient’s  compliance  with  this 
part  shall  satisfy  any  obligation  of  the 
recipient  to  comply  with  29  CFR  part 
31,  implementing  title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended  (title 
VI),  and  with  subparts  A,  D  and  E  of  29 
CFR  part  32,  implementing  section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (section  504). 

(2)  However,  compliance  with  this 
part  shall  not  affect  any  obligation  of  the 
recipient  to  comply  with  subparts  B  and 
C  and  appendix  A  of  29  CFR  part  32, 
which  pertain  to  employment  practices 
and  employment-related  training, 
program  accessibility,  and 
accommodations  under  section  504. 

(3)  Recipients  that  are  also  public 
entities  or  public  accommodations  as 
defined  by  titles  II  and  III  of  the 
Americans  with  Disabilities  Act  of  1991. 
(ADA),  should  be  aware  of  obligations 
imposed  pursuant  to  those  titles. 

(4)  Compliance  with  this  part  does  not 
affect,  in  any  way,  any  obligation  that  a 
recipient  may  have  to  comply  with 
Executive  Order  11246,  as  amended, 
section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  793),  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans’  Readjustment 
Assistance  Act  of  1974,  as  amended  (38 
U.S.C.  4212),  the  Equal  Pay  Act  of  1963, 
as  amended  (29  U.S.C  206d),  title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended 
(42  U.S.C.  2000e  et  seq.),  the  Age 
Discrimination  in  Employment  Act  of 
1967,  as  amended  (29  U.S.C.  621),  title 
IX  of  the  Education  Amendments  of 
1972,  as  amended  (20  U.S.C.  1681),  the 
Americans  with  Disabilities  Act  of  1990 
(ADA)  (42  U.S.C.  12101  et  seq.)  and 
their  respective  implementing 
regulations. 

(5)  This  rule  does  not  preempt 
consistent  State  and  local  requirements. 

(6)  The  rule  generally  codines  and 
consolidates  already  existing 
nondiscrimination  and  equal 
opportunity  requirements.  However,  to 
the  extent  that  this  rule  imposes  any 
new  requirements,  it  is  not  intended  to 
have  retroactive  effect. 

(d)  Limitation  of  Application.  This 
part  does  not  apply  to: 


(1)  Programs  or  activities  funded  by 
the  Department  exclusively  under  laws 
other  than  JTPA; 

(2)  Contracts  of  insurance  or  guaranty; 

(3)  Federal  financial  assistance  to  a 
person  who  is  the  ultimate  beneficiary 
under  any  program; 

(4)  Federal  procurement  contracts, 
with  the  exception  of  contracts  to 
operate  or  provide  services  to  Job  Corps 
Centers;  and 

(5)  Federally-operated  Job  Corps 
Centers.  The  operating  Department  is 
responsible  for  enforcing  the 
nondiscrimination  and  equal 
opportunity  laws  to  which  such  Centers 
are  subject. 

§34.2  Definitions. 

As  used  in  this  part,  the  term: 

Administrative  Law  Judge  means  a 
person  appointed  as  provided  in  5 
U.S.C.  3105  and  5  CFR  930.203  and 
qualified  under  5  U.S.C.  557  to  preside 
at  hearings  held  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part. 

Applicant  means  the  person  or 
persons  seeking  JTPA  services  who  have 
filed  a  completed  application  and  for 
whom  a  formal  eligibility  determination 
has  been  made.  For  State  Employment 
Security  Agency  (SESA)  programs, 
applicant  means  the  person  or  persons 
who  make(s)  application  to  receive 
benefits  or  services  from  the  State 
employment  service  agency  or  the  State 
unemployment  compensation  agency. 
See  also  the  definitions  of  eligible 
applicant  and  participant  in  this 
section. 

Applicant  for  employment  means  the 
person  or  persons  who  make(s) 
application  for  employment  with  a 
recipient  of  Federal  financial  assistance 
under  JTPA. 

Application  for  assistance  means  the 
process  by  which  required 
documentation  is  provided  to  the 
Governor,  recipient,  or  Department  prior 
to  and  as  a  condition  of  receiving 
Federal  financial  assistance  under  JTPA 
(including  both  new  and  continuing 
assistance). 

Application  for  benefits  means  the 
process  by  which  written  information  is 
provided  by  applicants  or  eligible 
applicants  prior  to  and  as  a  condition  of 
receiving  benefits  or  services  from  a 
recipient  of  financial  assistance  from  the 
Department  of  Labor  under  JTPA. 

Assistant  Attorney  General  means  the 
Assistant  Attorney  General,  Civil  Rights 
Division,  United  States  Department  of 
Justice. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Administration 


and  Management,  United  States 
Department  of  Labor. 

Auxiliary  aids  or  services  includes- 

(1)  Qualified  interpreters,  notetakers, 
transcription  services,  written  materials, 
telephone  handset  amplifiers,  assistive 
listening  systems,  telephones 
compatible  with  hearing  aids,  closed 
caption  decoders,  open  and  closed 
captioning,  telecommunications  devices 
for  deaf  persons  (TDDs),  videotext 
displays,  or  other  effective  means  of 
making  aurally  delivered  materials 
available  to  individuals  with  hearing 
impairments; 

(2)  Qualified  readers,  taped  texts, 
audio  recordings,  brailled  materials, 
large  print  materials,  or  other  effective 
means  of  making  visually  delivered 
materials  available  to  individuals  with 
visual  impairments; 

(3)  Acquisition  or  modification  of 
equipment  or  devices;  and 

(4)  Other  similar  services  and  actions. 

Beneficiary  means  the  person  or 

persons  intended  by  Congress  to  receive 
benefits  or  services  from  a  recipient  of 
Federal  financial  assistance  under  JTP  A. 

Citizenship:  See  Discrimination  on 
the  ground  of  citizenship. 

Department  means  the  U.S. 
Department  of  Labor  (DOL),  including 
its  agencies  and  organizational  units. 

Director  means  the  Director, 
Directorate  of  Civil  Rights  (DCR),  Office 
of  the  Assistant  Secretary  for 
Administration  and  Management,  U.S. 
Department  of  Labor,  or  a  designee 
authorized  to  act  for  the  Director. 

Directorate  means  the  Directorate  of 
Civil  Rights  (DCR),  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management,  U.S.  Department  of 
Labor. 

Disability  means,  with  respect  to  an 
individual,  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 
such  individual;  a  record  of  such  an 
impairment;  or  being  regarded  as  having 
such  an  impairment. 

(l)(i)  The  phrase  physical  or  mental 
impairment  means — 

(A)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological,  musculoskeletal,  special 
sense  organs,  respiratory  (including 
speech  organs),  cardiovascular, 
reproductive,  digestive,  genitourinary, 
hemic  and  lymphatic,  skin,  and 
endocrine; 

(B)  Any  mental  or  psychological 
disorder  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 
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(ii)  The  phrase  physical  or  mental 
impairment  includes,  but  is  not  limited 
to.  such  contagious  and  noncontagious 
diseases  and  conditions  as  orthopedic, 
visual,  speech  and  hearing  impairments, 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities,  HTV  disease 
(whether  symptomatic  or 
asymptomatic),  tuberculosis,  drug 
addiction,  and  alcoholism.  The  term 
impairment  does  not  include 
homosexuality  or  bisexuality. 

(2)  The  phrase  major  life  activities 
means  functions  such  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  The  phrase  has  a  record  of  such 
an  impairment  means  has  a  history  of, 
or  has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  The  phrase  is  regarded  as  having 
an  impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is 
treated  by  the  recipient  as  constituting 
such  a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(lii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  recipient 
as  having  such  an  impairment. 

(5)  Consistent  with  amendments  to 
the  Rehabilitation  Act  of  1973  and  to  the 
JTPA,  and  with  the  ADA,  this  part  uses 
the  term  disability  in  place  of  the  term 
handicap.  The  two  terms  are  intended 
to  have  identical  meanings. 

Discrimination  on  the  ground  of 
citizenship  means  a  denial  of 
participation  in  programs  or  activities 
financially  assisted  in  whole  or  in  part 
under  JTPA  to  persons  on  the  basis  of 
their  status  as  citizens  or  nationals  of 
the  United  States,  lawfully  admitted 
permanent  resident  aliens,  lawfully 
admitted  refugees  and  parolees,  or  other 
individuals  authorized  by  the  Attorney 
General  to  work  in  the  United  States. 

Eligible  applicant  means  an  applicant 
who  has  been  determined  eligible  to 
participate  in  one  or  more  titles  under 
JTPA. 

Entity  means  any  corporation, 
partnership,  joint  venture, 
unincorporated  association,  or  State  or 
local  government,  and  any  agency, 
instrumentality  or  subdivision  of  such  a 
government. 


Facility  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock,  or 
other  real  or  personal  property  or 
interest  in  such  property. 

Federal  financial  assistance  under 
JTPA  means  any  grant,  cooperative 
agreement,  loan,  contract;  any  subgrant 
made  with  a  recipient  of  a  grant  or 
subcontract  made  pursuant  to  a  JTPA 
contract;  or  any  other  arrangement  by 
which  the  Department  provides  or 
otherwise  makes  available  assistance 
under  JTPA  in  the  form  of: 

(1)  Funds,  including  funds  made 
available  for  the  acquisition, 
construction,  renovation,  restoration  or 
repair  of  a  building  or  facility  or  any 
portion  thereof; 

(2)  Services  of  Federal  personnel;  or 

(3)  Real  or  personal  property  or  any 
interest  in  or  use  of  such  property, 
including: 

(i)  Transfers  or  leases  of  such  property 
for  less  than  fair  market  value  or  for 
reduced  consideration; 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  such  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government; 
or 

(iii)  Any  other  thing  of  value  by  way 
of  grant,  loan,  contract,  or  cooperative 
agreement  (other  than  a  procurement 
contract  or  a  contract  of  insurance  or 
guaranty). 

Governor  means  the  chief  elected 
official  of  any  State  or  his  or  her 
designee. 

Grant  applicant  means  the  entity 
which  submits  the  required 
documentation  to  the  Governor, 
recipient,  or  the  Department,  prior  to 
and  as  a  condition  of  receiving  Federal 
financial  assistance  under  JTPA. 

Guideline  means  written 
informational  material  supplementing 
an  agency’s  regulations  and  provided  to 
grant  applicants  and  recipients  to 
provide  program-specific  interpretations 
of  their  responsibilities  under  the 
regulations. 

Illegal  use  of  drugs  means  the  use  of 
drugs,  the  possession  or  distribution  of 
which  is  unlawful  under  the  Controlled 
Substances  Act.  Illegal  use  of  drugs  does 
not  include  the  use  of  a  drug  taken 
under  supervision  of  a  licensed  health 
care  professional,  or  other  uses 
authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  Federal  law. 

Individual  with  a  disability  means  a 
person  who  has  a  disability,  as  defined 
in  this  section.  The  term  impairment 
does  not  include  homosexuality  or 
bisexuality;  therefore,  the  term 
individual  with  a  disability  does  not 
include  an  individual  on  die  basis  of 
homosexuality  or  bisexuality. 


(1)  The  term  individual  with  a 
disability  does  not  include  an 
individual  on  the  basis  of: 

(1)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  behavior  disorders; 

(ii)  compulsive  gambling, 
kleptomania,  or  pyromania;  or 

(iii)  psychoactive  substance  use 
disorders  resulting  from  current  illegal 
use  of  drugs. 

(2)  The  term  individual  with  a 
disability  also  does  not  include  an 
individual  who  is  currently  engaging  in 
the  illegal  use  of  drugs,  when  a  recipient 
acts  on  the  basis  of  such  use.  This 
limitation  should  not  be  construed  to 
exclude  as  an  individual  with  a 
disability  an  individual  who: 

(i)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  such  use; 

(ii)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use;  or 

Uii)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not 
engaging  in  such  use,  except  that  it  shall 
not  be  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  for  a  recipient  to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  described  in  paragraph  (2)(i) 
or  (2)(ii)  of  this  definition  is  no  longer 
engaging  in  the  illegal  use  of  drugs. 

(3)  With  regard  to  employment,  the 
term  individual  with  a  disability  does 
not  include  any  individual  who  is  an 
alcoholic  whose  current  use  of  alcohol 
prevents  such  individual  from 
performing  the  duties  of  the  job  in 
question  or  whose  employment,  by 
reason  of  such  current  alcohol  abuse, 
would  constitute  a  direct  threat  to 
property  or  the  safety  of  others. 

JTPA  means  the  Job  Training 
Partnership  Act  of  1982,  as  amended, 
Public  Law  97-300,  96  Stat,  1322  (29 
U.S.C.  1501  et  seq.),  including  the 
Nontraditional  Employment  for  Women 
Act  of  1991,  Public  Law  102-235, 105 
Stat.  1806  (29  U.S.C.  1501),  and  the  Job 
Training  Reform  Amendments  of  1992, 
Public  Law  102-367, 106  Stat.  1021. 

JTPA-funded  program  or  activity 
means  a  program  or  activity,  operated 
by  a  recipient  and  funded  under  JTPA. 
for  the  provision  of  services,  financial 
aid,  or  other  benefit  to  individuals 
(including  but  not  limited  to  education 
or  training,  health,  welfare,  housing, 
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social  service,  rehabilitation  or  other 
services,  whether  provided  through 
employees  of  the  recipient  or  by  others 
through  contract  or  other  arrangements 
with  die  recipient,  and  including  work 
opportunities  and  cash,  loan  or  other 
assistance  to  individuals),  or  for  the 
provision  of  facilities  for  furnishing 
services,  financial  aid,  or  other  benefits 
to  individuals.  It  also  includes  services, 
financial  aid,  or  other  benefits  provided 
in  facilities  constructed  with  the  aid  of 
Federal  financial  assistance  under  JTPA. 
It  further  includes  services,  financial 
aid.  or  other  benefits  provided  with  the 
aid  of  any  non-JTPA  funds,  property,  or 
other  resources  required  to  be  expended 
or  made  available  for  the  program  to 
meet  matching  requirements  or  other 
conditions  which  must  be  met  in  order 
to  receive  the  Federal  financial 
assistance  under  JTPA. 

Methods  of  Administration  means  the 
written  document  and  supporting 
documentation  developed  pursuant  to 
§34.33. 

National  Programs  means  programs 
receiving  Federal  funds  under  JTPA 
directly  from  the  Department.  Such 
programs  include,  but  are  not  limited  to, 
programs  funded  under  title  IV  of  JTPA, 
such  as  the  Migrant  and  Seasonal 
Workers  Programs,  Native  Americans 
Programs,  Job  Corps,  National  Activities 
and  such  Veterans’  Employment 
programs  as  are  funded  by  the 
Department  National  programs  also 
includes  programs  funded  under  certain 
titles  of  the  Nontraditional  Employment 
for  Women  Act. 

Noncompliance  means  a  failure  of  a 
recipient  to  comply  with  any  of  the 
applicable  requirements  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part. 

Participant  means  an  individual  who 
has  been  determined  to  be  eligible  to 
participate  in  and  who  is  receiving 
services  (except  post-termination  and 
follow-up  services)  under  a  program 
authorized  by  JTPA.  Participation  shall 
be  deemed  to  commence  on  the  first 
day.  following  determination  of 
eligibility,  on  which  the  participant 
began  recsiving  subsidized 
employment,  training,  or  other  services 
provided  under  JTPA. 

Parties  to  a  hearing  means  the 
Department  and  the  grant  applicant(s)  or 
recipient(s). 

Prohibited  ground  means  any  basis 
upon  which  it  is  illegal  to  discriminate 
*under  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part.  i.e.,  race,  color,  religion,  sex, 
national  origin,  age,  disability,  political 
affiliation  or  belief,  and,  for 


beneficiaries  only,  citizenship  or 
participation  in  JTPA. 

Qualified  individual  with  a  disability 
means: 

(1)  With  respect  to  employment,  an 
individual  with  a  disability  who,  with 
or  without  reasonable  accommodation, 
is  capable  of  performing  the  essential 
functions  of  the  job  in  question; 

(2)  With  respect  to  services,  an 
individual  with  a  disability  who  meets 
the  essential  eligibility  requirements  for 
the  receipt  of  such  services; 

(3)  With  respect  to  employment  and 
employment-related  training  programs, 
an  individual  with  a  disability  who 
meets  the  eligibility  requirements  for 
participation  in  JTPA  and  who,  with  or 
without  reasonable  accommodation,  is 
capable  of  performing  the  essential 
functions  of  the  job  or  meets  the 
qualifications  of  the  training  program,  as 
applicable. 

Recipient  means  any  entity  to  which 
Federal  financial  assistance  under  any 
title  of  JTPA  is  extended,  either  directly 
or  through  the  Governor  or  through 
another  recipient  (including  any 
successor,  assignee,  or  transferee  of  a 
recipient),  but  excluding  the  ultimate 
beneficiaries  of  the  JTPA-funded 
program  or  activity  and  the  Governor. 
Recipient  includes,  but  is  not  limited  to: 
Job  Corps  Centers  and  Center  operators 
(excluding  federally-operated  Job  Corps 
Centers),  State  Employment  Security 
Agencies,  State-level  agencies  that 
administer  JTPA  funds,  SDA  grant 
recipients.  Substate  grant  recipients  and 
service  providers,  as  well  as  National 
Program  recipients. 

Respondent  means  the  grant  applicant 
or  recipient  against  which  a  complaint 
has  been  filed  pursuant  to  the 
nondiscrimination  and  equal 
opportunity  provisions  or  JTPA  or  this 
part. 

SDA  grant  recipient  means  the  entity 
that  receives  JTPA  funds  for  a  service 
delivery  area  (SDA)  directly  from  the 
Governor. 

Secretary  means  the  Secretary  of 
Labor,  U.S.  Department  of  Labor,  or  his 
or  her  designee. 

Service  provider  means  the  operator 
of  any  JTPA-funded  program  or  activity 
that  receives  funds  from  or  through  an 
SDA  grant  recipient  or  a  Substate 
grantee. 

Small  recipient  means  a  recipient 
who  serves  fewer  than  15  beneficiaries, 
and  employs  fewer  than  15  employees 
at  all  times  during  a  grant  year. 

Solicitor  means  the  Solicitor  of  Labor, 
U.S.  Department  of  Labor,  or  his  or  her 
designee. 

State  means  the  individual  states  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 


Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  Wake  Island,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  Palau. 

State  Employment  Security  Agency 
(SESA)  means  the  State  agency  which, 
under  the  State  Administrator,  contains 
both  the  State  Employment  Service 
agency  (State  agency)  and  the  State 
unemployment  compensation  agency. 

State  Programs  means  programs 
funded  in  whole  or  in  part  under  JTPA 
wherein  the  Governor  and/or  State 
receives  and  disburses  the  grant  to  or 
through  SDA  grant  recipients  or 
Substate  grantees.  Such  programs 
include  but  are  not  limited  to  those 
programs  funded  in  whole  or  in  part 
under  titles  II  or  III  of  JTPA.  State 
programs  also  includes  State 
Employment  Security  Agencies. 

Substate  grantee  means  that  agency  or 
organization  selected  to  administer 
programs  pursuant  to  section  312(b)  of 
JTPA.  The  Substate  grantee  is  the  entity 
that  receives  title  in  funds  for  a  substate 
area  directly  from  the  Governor. 

Terminee  means  a  participant 
terminating  during  the  applicable 
program  year. 

§34.3  Discrimination  prohibited 

No  individual  in  the  United  States 
shall,  on  the  ground  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
and  for  beneficiaries  only,  citizenship  or 
participation  in  JTPA,  be  excluded  from 
participation  in,  denied  the  benefits  of, 
subjected  to  discrimination  under,  or 
denied  employment  in  the 
administration  of  or  in  connection  with 
any  JTPA-funded  program  or  activity. 

§  34.4  Specific  discriminatory  actions 
prohibited  on  the  ground  of  race,  color, 
religion,  sex,  national  origin,  age,  political 
affiliation  or  belief,  citizenship,  or 
participation  in  JTPA. 

(a)  For  the  purposes  of  this  section, 
prohibited  ground  means  race,  color, 
religion,  sex,  national  origin,  age, 
political  affiliation  or  belief,  and  for 
beneficiaries  only,  citizenship  or 
participation  in  JTPA.  A  recipient  shall 
not,  directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  a 
prohibited  ground: 

(1)  Deny  an  individual  any  service, 
financial  aid,  or  benefit  provided  under 
the  JTPA-funded  program  or  activity; 

(2)  Provide  any  service,  financial  aid. 
or  benefit  to  an  individual  which  is 
different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  JTPA-funded  program  or 
activity; 
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(3)  Subject  an  individual  to 
segregation  or  separate  treatment  in  any 
matter  related  to  his  or  her  receipt  of 
any  service,  financial  aid,  or  benefit 
under  the  JTPA-funded  program  or 
activity; 

(4)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving 
any  service,  financial  aid,  or  benefit 
under  the  JTPA-funded  program  or 
activity; 

(5)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
or  she  satisfies  any  admission, 
enrollment,  eligibility,  membership,  or 
other  requirement  or  condition  for  any 
service,  financial  aid,  function  or  benefit 
provided  under  the  JTPA-funded 
program  or  activity; 

(6)  Deny  or  limit  an  individual  with 
respect  to  any  opportunity  to  participate 
in  the  JTPA-funded  program  or  activity, 
or  afford  him  or  her  an  opportunity  to 
do  so  which  is  different  horn  that 
afforded  others  under  the  JTPA-funded 
program  or  activity; 

(7)  Deny  an  individual  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  body  which  is 
an  integral  part  of  the  JTPA-funded 
program  or  activity; 

(8)  Aid  or  perpetuate  discrimination 
by  providing  significant  assistance  to  an 
agency,  organization,  or  person  that 
discriminates  on  a  prohibited  ground  in 
providing  any  service,  financial  aid,  or 
benefit  to  applicants  or  participants  in 
the  JTPA-funded  program  or  activity; 

(9)  Refuse  to  accommodate  a  person’s 
religious  practices  or  beliefs,  unless  to 
do  so  would  result  in  undue  hardship; 
or 

(10)  Otherwise  limit  on  a  prohibited 
ground  an  individual  in  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  service,  or  training. 

(b)  In  determining  the  types  of 
services,  financial  aid  or  other  benefits 
or  facilities  that  will  be  provided  under 
any  JTPA-funded  program  or  activity,  or 
the  class  of  individuals  to  whom  or  the 
situations  in  which  such  services, 
financial  aid,  or  other  benefits  or 
facilities  will  be  provided,  a  recipient 
shall  not  use,  directly  or  through 
contractual,  licensing,  or  other 
arrangements,  standards,  procedures  or 
criteria  that  have  the  purpose  or  effect 
of  subjecting  individuals  to 
discrimination  on  a  prohibited  ground 
or  that  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing,  on 
a  prohibited  ground,  accomplishment  of 
the  objectives  of  the  JTPA-funded 
program  or  activity.  This  paragraph 
applies  to  the  administration  of  JTPA- 
funded  programs  or  activities  providing 


services,  financial  aid,  benefits  or 
facilities  in  any  manner,  including,  but 
not  limited  to,  recruitment,  registration, 
counseling,  testing,  guidance,  selection, 
placement,  appointment,  training, 
referral,  promotion  and  retention. 

(c)  In  determining  the  site  or  location 
of  facilities,  a  grant  applicant  or 
recipient  may  not  make  selections  with 
the  purpose  or  effect  of  excluding 
individuals  from,  denying  them  the 
benefits  of,  or  subjecting  them  to 
discrimination  on  a  prohibited  ground, 
or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
program,  or  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  part. 

(d)  The  exclusion  of  an  individual 
from  programs  or  activities  limited  by 
Federal  statute  or  Executive  Order  to  a 
certain  class  or  classes  of  individuals  of 
which  the  individual  in  question  is  not 
a  member  is  not  prohibited  by  this  part. 

§  34.5  Specific  discriminatory  actions 
prohibited  on  the  ground  of  disability. 

(а)  In  providing  any  aid,  benefit, 
service  or  training  under  a  JTPA-funded 
program  or  activity,  a  recipient  shall 
not,  directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
ground  of  disability: 

(1)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit, 
service  or  training; 

(2)  Afford  a  qualified  individual  with 
a  disability  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit, 
service  or  training  that  is  not  equal  to 
that  afforded  others; 

(3)  Provide  a  qualified  individual 
with  a  disability  with  an  aid,  benefit, 
service  or  training  that  is  not  as  effective 
in  affording  equal  opportunity  to  obtain 
the  same  result,  to  gain  the  same  benefit, 
or  to  reach  the  same  level  of 
achievement  as  that  provided  to  others; 

(4)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
disabilities  or  to  any  class  of  individuals 
with  disabilities  unless  such  action  is 
necessary  to  provide  qualified 
individuals  with  disabilities  with  aid, 
benefits,  services  or  training  that  are  as 
effective  as  those  provided  to  others; 

(5)  Aid  or  perpetuate  discrimination 
against  a  qualified  individual  with  a 
disability  by  providing  significant 
assistance  to  an  agency,  organization,  or 
person  that  discriminates  on  the  basis  of 
disability  in  providing  any  aid,  benefit, 
service  or  training  to  participants; 

(б)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards; 


(7)  Otherwise  limit  a  qualified 
individual  with  a  disability  in 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid,  benefit,  service 
or  training. 

(b)  A  recipient  may  not  deny  a 
qualified  individual  with  a  disability 
the  opportunity  to  participate  in  JTPA- 
funded  programs  or  activities  despite 
the  existence  of  permissibly  separate  or 
different  programs  or  activities. 

(c)  A  recipient  shall  administer  JTPA- 
funded  programs  and  activities  in  the 
most  integrated  setting  appropriate  to 
the  needs  of  qualified  individuals  with 
disabilities. 

(d)  A  recipient  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or 
administrative  methods: 

(1)  That  have  the  effect  of  subjecting 
qualified  individuals  with  disabilities  to 
discrimination  on  the  ground  of 
disability; 

(2)  That  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing 
accomplishment  of  the  objectives  of  the 
JTPA-funded  program  or  activity  with 
respect  to  individuals  with  disabilities; 
or 

(3)  That  perpetuate  the  discrimination 
of  another  entity  if  both  entities  are 
subject  to  common  administrative 
control  or  are  agencies  of  the  same  state. 

(e)  In  determining  the  site  or  location 
of  facilities,  a  grant  applicant  or 
recipient  may  not  make  selections  with 
the  purpose  or  effect  of  excluding 
individuals  with  disabilities  from, 
denying  them  the  benefits  of,  or 
otherwise  subjecting  them  to 
discrimination  under  any  JTPA-funded 
program  or  activity,  or  with  the  purpose 
or  effect  of  defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  JTPA-funded  program 
or  activity  or  this  part  with  respect  to 
individuals  with  disabilities. 

(f)  As  used  in  this  section,  references 
to  the  aid,  benefit,  service  or  training 
provided  under  a  JTPA-funded  program 
or  activity  include  any  aid,  benefit, 
service  or  training  provided  in  or 
through  a  facility  that  has  been 
constructed,  expanded,  altered,  leased, 
rented,  or  otherwise  acquired,  in  whole 
or*in  part,  with  Federal  financial 
assistance  under  JTPA. 

(g)  The  exclusion  of  an  individual 
without  a  disability  from  the  benefits  of 
a  program  limited  by  Federal  statute  or 
Executive  Order  to  individuals  with 
disabilities  or  the  exclusion  of  a  specific 
class  of  individuals  with  disabilities 
from  a  program  limited  by  Federal 
statute  or  Executive  Order  to  a  different 
class  of  individuals  with  disabilities  is 
not  prohibited  by  this  part. 
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(h)  This  part  does  not  require  a 
recipient  to  provide  to  individuals  with 
disabilities:  personal  devices,  such  as 
wheelchairs:  individually  prescribed 
devices,  such  as  prescription  eyeglasses 
or  hearing  aids;  readers  for  personal  use 
or  study;  or  services  of  a  personal  nature 
including  assistance  in  eating,  toileting, 
or  dressing. 

§34.6  Communications  with  individuals 
with  disabilities. 

(a)  Recipients  shall  take  appropriate 
steps  to  ensure  that  communications 
with  beneficiaries,  applicants,  eligible 
applicants,  participants,  applicants  for 
employment,  employees  and  members 
of  die  public  who  are  individuals  with 
disabilities,  are  as  effective  as 
communications  with  others. 

(b)  A  recipient  shall  furnish 
appropriate  auxiliary  aids  or  services 
where  necessary  to  afford  individuals 
with  disabilities  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of. 
the  JTPA-funded  program  or  activity.  In 
determining  what  type  of  auxiliary  aid 
or  service  is  necessary,  such  recipient 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with  a 
disability, 

(c)  Where  a  recipient  communicates 
with  beneficiaries,  applicants,  eligible 
applicants,  participants,  applicants  for 
employment  and  employees  by 
telephone,  telecommunications  devices 
for  individuals  with  hearing 
impairments  (TDDs),  or  equally  effective 
communications  systems  shall  be  used. 

(d)  A  recipient  shall  ensure  that 
interested  persons,  including  persons 
with  visual  or  hearing  impairments,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(e)  A  recipient  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(f)  This  section  does  not  require  a 
recipient  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of 
a  service,  program,  or  activity  or  in 
undue  financial  and  administrative 
burdens. 

(1)  In  those  circumstances  where  a 

action  would  fundamentally  after  the 
JTPA-funded  program,  activity,  or 
service,  or  would  result  in  undue 
financial  and  administrative  burdens, 
such  recipient  has  the  burden  of  proving 


that  compliance  with  this  section  would 
result  in  such  alteration  or  burdens. 

(2)  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  recipient 
after  considering  all  resources  available 
for  use  in  the  funding  and  operation  of 
the  JTPA-funded  program,  activity,  or 
service  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion. 

(3)  If  an  action  required  to  comply 
with  this  section  would  result  in  such 
an  alteration  or  such  burdens,  the 
recipient  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that,  to  the  maximum  extent 
possible,  individuals  with  disabilities 
receive  the  benefits  or  services  provided 
by  the  recipient. 

§  34.7  Employment  practices. 

(a)  As  used  in  this  part,  the  term 
“employment  practices”  includes,  but  is 
not  limited  to,  recruitment  or 
recruitment  advertising,  selection, 
placement,  layoff  or  termination, 
upgrading,  demotion  or  transfer, 
training,  participation  in  upward 
mobility  programs,  rates  of  pay  or  other 
forms  of  compensation,  and  use  of 
facilities  and  other  terms  and  conditions 
of  employment. 

(b)  Discrimination  on  the  ground  of 
race,  color,  religion,  sex,  national  origin, 
age,  disability,  or  political  affiliation  or 
belief  is  prohibited  in  employment 
practices  in  the  administration  of,  or  in 
connection  with,  any  JTPA-funded 
program  or  activity. 

(c)  Employee  selection  procedures.  In 
implementing  this  section,  a  recipient 
shall  comply  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  41  CFR  part  60-3, 

(d)  Standards  for  employment-related 
investigations  and  reviews.  In  any 
investigation  or  compliance  review,  the 
Director  shall  consider  EEOC 
regulations,  guidelines  and  appropriate 
case  law  in  determining  whether  a 
recipient  has  engaged  in  an  unlawful 
employment  practice. 

(e)  As  provided  in  §  34.1(c)(2)  of  this 
part,  this  rule  d.oes  not  affect  in  any  way 
the  obligation  of  recipients  to  comply 
with  subparts  B  and  C  and  appendix  A 
of  29  CFR  part  32,  implementing  the 
requirements  of  section  504  pertaining 
to  employment  practices  and 
employment-related  training,  program 
accessibility,  and  accommodations. 
Therefore,  this  section  should  not  be 
understood  to  constitute  an  exhaustive 
list  of  employment-related 
nondiscrimination  and  equal 
opportunity  obligations  on  the  ground 
of  disability. 


(f)  Recipients  that  are  also  employers 
covered  by  titles  I  and  II  of  the  ADA 
should  be  aware  of  obligations  imposed 
pursuant  to  those  titles.  See  29  CFR  part 
1630  and  28  CFR  part  35. 

(g)  This  rule  does  not  preempt 
consistent  State  and  local  requirements. 

§  34.8  Intimidation  and  retaliation 
prohibited. 

A  recipient  shall  not  discharge, 
intimidate,  retaliate,  threaten,  coerce  or 
discriminate  against  any  person  because 
such  person  has:  filed  a  complaint; 
opposed  a  prohibited  practice; 
furnished  information;  assisted  or 
participated  in  any  manner  in  an 
investigation,  review,  hearing  or  any 
other  activity  related  to  administration 
of,  or  exercise  of  authority  under,  or 
privilege  secured  by,  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part;  or  otherwise  exercised  any  rights 
and  privileges  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part.  The  sanctions  and  penalties 
contained  in  section  167  of  JTPA  or  this 
part  may  be  imposed  against  any 
recipient  that  engages  in  any  such 
proscribed  activity  or  fails  to  take 
appropriate  steps  to  prevent  such 
activity. 

§34.9  Designation  of  responsible  office; 
rulings  and  interpretations. 

(a)  The  Directorate  of  Civil  Rights 
(DCR),  in  the  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management,  is  responsible  for 
administering  and  enforcing  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  and  for  developing  and  issuing 
policies,  standards,  guidelines  and 
procedures  for  effecting  compliance. 

(b)  The  Director  shall  make  any 
rulings  under  or  interpretations  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part. 

§34.10  [Reserved] 

§34.11  Effect  of  other  obligations  or 
limitations. 

(a)  Effect  of  State  or  local  law  or  other 
requirements.  The  obligation  to  comply 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  shall  not  be  obviated  or  alleviated 
by  any  State  or  local  law  or  other 
requirement  that,  on  a  prohibited 
ground,  prohibits  or  limits  an 
individual's  eligibility  to  receive 
services,  compensation  or  benefits,  to 
participate  in  any  JTPA-funded  program 
or  activity,  or  to  be  employed  by  any 
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recipient,  or  to  practice  any  occupation 
or  profession. 

(b)  Effect  of  private  organization  rules. 
The  obligation  to  comply  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 

Eart  shall  not  be  obviated  or  alleviated 
y  any  rule  or  regulation  of  any  private 
organization,  club,  league  or  association 
that,  on  a  prohibited  ground,  prohibits 
or  limits  an  individual’s  eligibility  to 
participate  in  any  JTPA-funded  program 
or  activity  to  which  this  part  applies. 

(c)  Effect  of  the  availability  of 
employment  opportunities.  The 
availability  of  future  employment 
opportunities,  or  lack  thereof,  in  any 
occupation  or  profession  for  qualified 
individuals  with  disabilities  or  persons 
of  a  certain  race,  color,  religion,  sex, 
national  origin,  age,  political  affiliation 
or  belief,  or  citizenship  shall  not  be 
considered  in  recruiting,  selecting  or 
placing  individuals  in  programs  or 
activities. 

$34.12  Delegation  and  coordination. 

(a)  The  Secretary  may  from  time  to 
time  assign  to  officials  of  other 
departments  or  agencies  of  the 
Government  (with  the  consent  of  such 
department  or  agency)  responsibilities 
in  connection  with  the  effectuation  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  (other  than  responsibility  for  final 
decisions  pursuant  to  $  34.42), 
including  the  achievement  of  effective 
coordination  and  maximum  uniformity 
within  the  Department  and  within  the 
executive  branch  of  the  Government  in 
the  application  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  or  this  part  to  similar  programs 
and  similar  situations. 

(b)  Any  action  taken,  determination 
made,  or  requirement  imposed  by  an 
official  of  another  department  or  agency 
acting  pursuant  to  an  assignment  of 
responsibility  under  this  subsection 
shall  have  the  same  effect  as  though 
such  action  had  been  taken  by  the 
Director. 

(c)  Whenever  a  compliance  review  or 
complaint  investigation  under  this  part 
reveals  possible  violation  of  Executive 
Order  11246,  as  amended,  section  503  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  the  affirmative  action 
provisions  of  the  Vietnam  Era  Veterans’ 
Readjustment  Assistance  Act  of  1974,  as 
amended  (38  U.S.C.  4212),  the  Equal 
Pay  Act  of  1963,  as  amended,  title  VII 
of  the  Civil  Rights  Act  of  1964,  as 
amended,  the  Age  Discrimination  in 
Employment  Act  of  1967,  as  amended, 
the  Americans  With  Disabilities  Act,  or 
any  other  Federal  civil  rights  law,  that 
is  not  also  a  violation  of  the 


nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part,  the  Director  shall  attempt  to  notify 
the  appropriate  agency  and  provide  it 
with  all  relevant  documents  and 
information. 

Subpart  B — Recordkeepl ng  and  Other 
Affirmative  Obligations  of  Recipients 

§34.20  Assurance  required;  duration  of 
obligation;  covenants. 

(a)  Assurance.  (1)  Each  application  for 
Federal  financial  assistance  under  JTPA, 
as  defined  in  §  34.2,  shall  include  an 
assurance,  in  the  following  form,  with 
respect  to  the  operation  of  the  JTPA- 
funded  program  or  activity  and  all 
agreements  or  arrangements  to  carry  out 
the  JTPA-funded  program  or  activity: 

As  a  condition  to  the  award  of  financial 
assistance  under  JTPA  from  the  Department 
of  Labor,  the  grant  applicant  assures,  with 
respect  to  operation  of  the  JTPA-funded 
program  or  activity  and  all  agreements  or 
arrangements  to  carry  out  the  JTPA-funded 
program  or  activity,  that  it  will  comply  fully 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  the  Job  Training 
Partnership  Act  of  1982,  as  amended  (JTPA), 
including  the  Nontraditional  Employment  for 
Women  Act  of  1991;  title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended;  section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended;  the  Age  Discrimination  Act  of 
1975,  as  amended;  title  IX  of  the  Education 
Amendments  of  1972,  as  amended;  and  with 
all  applicable  requirements  imposed  by  or 

Imrsuant  to  regulations  implementing  those 
aws,  including  but  not  limited  to  29  CFR 
part  34.  The  United  States  has  the  right  to 
seek  judicial  enforcement  of  this  assurance. 

(2)  The  assurance  shall  be  deemed 
incorporated  by  operation  of  law  in  the 
grant,  cooperative  agreement,  contract 
or  other  arrangement  whereby  Federal 
financial  assistance  under  JTPA  is  made 
available,  whether  or  not  it  is  physically 
incorporated  in  such  document  and 
whether  or  not  there  is  a  written 
agreement  between  the  Department  and 
the  recipient,  between  the  Department 
and  the  Governor,  between  the  Governor 
and  the  recipient,  or  between  recipients. 
The  assurance  may  also  be  incorporated 
by  reference  in  such  grants,  cooperative 
agreements,  contracts  or  other 
arrangements. 

(b)  Continuing  State  programs.  Each 
application  by  a  State  or  a  State  agency 
to  carry  out  a  continuing  JTPA-funded 
program  or  activity  shall,  as  a  condition 
to  its  approval  and  the  extension  of  any 
Federal  financial  assistance  under  JTPA 
pursuant  to  the  application,  provide  a 
statement  that  the  JTPA-funded  program 
or  activity  is  (or,  in  the  case  of  a  new 
JTPA-funded  program  or  activity,  will 
be)  conducted  in  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 


part.  The  State  shall  certify  that  it  has 
developed  and  maintains  a  Methods  of 
Administration  pursuant  to  §  34.33. 

(c)  Duration  and  scope  of  obligation. 

(1)  Where  the  Federal  financial 
assistance  under  JTPA  is  to  provide  or 
is  in  the  form  of  personal  property  or 
real  property  or  interest  therein  or 
structures  thereon,  the  assurance  shall 
obligate  the  recipient,  or  (in  the  case  of 
a  subsequent  transfer)  the  transferee,  for 
the  period  during  which  the  property  is 
used  for  a  purpose  for  which  Federal 
financial  assistance  under  JTPA  is 
extended,  or  for  as  long  as  the  recipient 
retains  ownership  or  possession  of  the 
property,  whichever  is  longer. 

(2)  In  all  other  cases,  the  assurance 
shall  obligate  the  recipient  for  the 
period  during  which  Federal  financial 
assistance  under  JTPA  is  extended. 

(d)  Covenants.  (1)  Where  Federal 
financial  assistance  under  JTPA  is 
provided  in  the  form  of  a  transfer  of  real 
property,  structures,  or  improvements 
thereon,  or  interests  therein,  the 
instrument  effecting  or  recording  the 
transfer  shall  contain  a  covenant 
assuring  nondiscrimination  and  equal 
opportunity  for  the  period  during  which 
the  real  property  is  used  for  a  purpose 
for  which  the  Federal  financial 
assistance  under  JTPA  is  extended. 

(2)  Where  no  Federal  transfer  of  real 
property  or  interest  therein  from  the 
Federal  Government  is  involved,  but 
real  property  or  an  interest  therein  is 
acquired  or  improved  under  a  program 
of  Federal  financial  assistance  under 
JTPA,  the  recipient  shall  include  such 
covenant  described  in  paragraph  (d)(1) 
of  this  section  in  the  instrument 
effecting  or  recording  any  subsequent 
transfer  of  such  property. 

(3)  When  the  property  is  obtained 
from  the  Federal  Government,  such 
covenant  described  in  paragraph  (d)(1) 
of  this  section  may  also  include  a 
condition  coupled  with  a  right  of 
reverter  to  the  Department  in  the  event 
of  a  breach  of  the  covenant. 

$34.21  Equitable  services. 

Recipients  Shall  make  efforts  to 
provide  equitable  services  among 
substantial  segments  of  the  population 
eligible  for  participation  in  JTPA.  Such 
efforts  shall  include  but  not  be  limited 
to  outreach  efforts  to  broaden  the 
composition  of  the  pool  of  those 
considered  for  participation,  to  include 
members  of  bom  sexes,  the  various  race/ 
ethnicity  and  age  groups,  and 
individuals  with  disabilities. 

$  34.22  Designation  of  Equal  Opportunity 
Officer. 

(a)  A  recipient,  other  than  a  small 
recipient  or  service  provider  as  defined 
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I  in  §  34.2,  shall  designate  an  Equal 

Opportunity  Officer  to  coordinate  its 
responsibilities  under  this  part.  Such 
responsibilities  include,  but  are  not 
limited  to,  serving  as  the  recipient’s 
liaison  with  the  Directorate  and 
overseeing  the  development  and 
implementation  of  the  Methods  of 
Administration  pursuant  to  §  34.33.  The 
Equal  Opportunity  Officer  shall  report 
on  equal  opportunity  matters  directly  to 
the  State  JTPA  Director,  Governor’s 
JTPA  Liaison,  Job  Corps  Center  Director, 
SESA  Administrator,  or  chief  executive 
officer  of  the  SDA  or  substate  grant 
recipient,  as  applicable.  The  Director 
may  require  the  Equal  Opportunity 
Officer  and  his  or  her  staff  to  undergo 
training,  the  expenses  of  which  shall  be 
the  responsibility  of  the  recipient  The 
recipient  shall  make  public  the  name, 
title  of  position,  address  and  telephone 
number  of  the  Equal  Opportunity 
Officer. 

(b)  Recipients  shall  assign  sufficient 
staff  and  resources  to  the  Equal 
Opportunity  Officer  to  ensure 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  and  this  part. 

(c)  Small  recipients  shall  designate  an 
individual  responsible  for  the  adoption 
and  publication  of  complaint 
procedures  and  the  processing  of 
complaints  pursuant  to  §  34.42. 

(dj  Service  providers  as  defined  by 
§  34.2  shall  not  be  required  to  designate 
an  Equal  Opportunity  Officer.  The 
responsibility  for  ensuring  service 
provider  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  shall  rest  with  the  Governor,  SDA 
grant  recipient  or  Substate  grantee,  as 
provided  in  the  State’s  Methods  of 
Administration. 

§34.23  Dissemination  of  policy. 

(a)  Initial  and  Continuing  Notice.  (1)  A 
recipient  shall  provide  initial  and 
continuing  notice  that  it  does  not 
discriminate  on  any  prohibited  ground, 
to:  Applicants,  eligible  applicants, 
participants,  applicants  for 
employment,  employees,  and  members 
of  the  public,  including  those  with 
impaired  vision  or  hearing,  and  unions 
or  professional  organizations  holding 
collective  bargaining  or  professional 
agreements  with  the  recipient. 

(2)  The  notice  requirement  imposed 
pursuant  to  paragraph  (a)(1)  of  this 
section  requires,  at  a  minimum,  that  the 
notice  specified  in  paragraph  (a)(5)  of 
this  section  be:  posted  prominently,  in 
reasonable  numbers  and  places; 
disseminated  in  internal  memoranda 
and  other  written  communications: 
included  in  handbooks  or  manuals;  and 


made  available  to  each  participant  and 
made  a  part  of  the  participant’s  file.  The 
required  notice  to  the  public  applicable 
to  generally-distributed  publications  is 
contained  in  paragraph  (b)  of  this 
section. 

(3)  The  recipient  shall  provide  that 
the  initial  and  continuing  notice 
required  by  paragraph  (a)  of  this  section 
be  provided  in  appropriate  formats  to 
individuals  with  visual  impairments. 
Where  notice  has  been  given  in  an 
alternate  format  to  a  participant  with  a 
visual  impairment,  a  record  that  such 
notice  has  been  given  shall  be  made  a 
part  of  the  participant’s  file. 

(4)  The  notice  required  by  paragraph 

(a)  of  this  section  must  be  provided 
within  90  days  of  the  effective  date  of 
this  part  or  of  the  date  this  part  first 
applies  to  the  recipient,  whichever 
comes  later. 

(5)  The  notice  required  by  paragraph 
(a)  of  this  section  shall  contain  the 
following  prescribed  language: 

Equal  Opportunity  la  the  Law 

This  recipient  is  prohibited  from 
discriminating  on  the  ground  of  race,  color, 
religion,  sex,  national  origin,  age,  disability, 

Klitical  affiliation  or  belief,  and  for 
neficiaries  only,  citizenship  or 
participation  in  programs  funded  under  the 
Job  Training  Partnership  Act,  as  amended 
(JTPA),  in  admission  or  access  to, 
opportunity  or  treatment  in,  or  employment 
in  the  administration  of  or  in  connection 
with,  any  JTPA-funded  program  or  activity. 

If  you  think  that  you  have  been  subjected  to 
discrimination  under  a  JTPA-funded  program 
or  activity,  you  may  file  a  complaint  within 
180  days  from  the  date  of  the  alleged 
violation  with  the  recipient’s  Equal 
Opportunity  Officer  (or  the  person 
designated  for  this  purpose),  or  you  may  file 
a  complaint  directly  with  the  Director, 
Directorate  of  Civil  Rights  (DCR),  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N— 4123,  Washington,  DC 
20210.  If  you  elect  to  file  your  complaint 
with  the  recipient,  you  must  wait  until  the 
recipient  issues  a  decision  or  until  60  days 
have  passed,  whichever  is  sooner,  before 
filing  with  DCR  (see  address  above).  If  the 
recipient  has  not  provided  you  with  a  written 
decision  within  60  days  of  the  filing  of  the 
complaint,  you  need  not  wait  for  a  decision 
to  be  issued,  but  may  file  a  complaint  with 
DCR  within  30  days  of  the  expiration  of  the 
60-day  period.  If  you  are  dissatisfied  with  the 
recipient’s  resolution  of  your  complaint,  you 
may  file  a  complaint  with  DCR.  Such 
complaint  must  be  filed  within  30  days  of  the 
date  you  received  notice  of  the  recipient’s 
proposed  resolution. 

(6)  The  Governor,  the  SDA  grant 
recipient  or  the  Substate  grantee,  as 
determined  by  the  Governor  in  that 
State’s  Methods  of  Administration,  shall 
be  responsible  for  meeting  the  notice 
requirement  of  paragraph  (a)  of  this 
section  with  respect  to  its  service 
providers. 


(7)  Recipient’s  responsibility  to 
provide  notice.  Whenever  a  recipient 
passes  on  Federal  financial  assistance 
under  JTPA  to  another  recipient,  the 
recipient  passing  on  such  assistance 
shall  provide  the  recipient  receiving  the 
assistance  with  the  notice  prescribed  in 
paragraph  (a)(5)  of  this  section. 

(b)  Publications.  (1)  In  recruitment 
brochures  and  other  materials  which  are 
ordinarily  distributed  to  the  public  to 
describe  programs  funded  under  JTPA 
or  the  requirements  for  participation  by 
recipients  and  participants,  recipients 
shall  indicate  that  the  JTPA-funded 
program  or  activity  in  question  is  an 
“eaual  opportunity  employer/program” 
ana  that  “auxiliary  aids  and  services  are 
available  upon  request  to  individuals 
with  disabilities.’’  Where  such  materials 
indicate  that  the  recipient  may  be 
reached  by  telephone,  the  materials 
shall  state  the  telephone  number  of  the 
TDD  or  relay  service  used  by  the 
recipient,  as  required  by  §  34.6. 

(2)  Recipients  required  by  law  or 
regulation  to  publish  or  broadcast 
program  information  in  the  news  media 
shall  ensure  that  such  publications  and 
broadcasts  state  that  the  JTPA-funded 
program  or  activity  in  question  is  an 
equal  opportunity  employer/program  (or 
otherwise  indicate  that  discrimination 
in  the  JTPA-funded  program  or  activity 
is  prohibited  by  Federal  law),  and 
indicate  that  auxiliary  aids  and  services 
are  available  upon  request  to 
individuals  with  disabilities. 

(3)  A  recipient  shall  not  use  or 
distribute  a  publication  of  the  type 
described  in  paragraph  (b)  of  this 
section  which  suggests,  by  text  or 
illustration,  that  such  recipient  treats 
beneficiaries,  applicants,  participants, 
employees  or  applicants  for 
employment  differently  on  any 
prohibited  ground  specified  in  §  34.1(a), 
except  as  such  treatment  is  otherwise 
permitted  under  Federal  law  or  this 
part. 

(c)  Services  or  information  in  a 
language  other  than  English.  A 
significant  number  or  proportion  of  the 
population  eligible  to  be  served  or  likely 
to  be  directly  affected  by  a  JTPA-funded 
program  or  activity  may  need  service  or 
information  in  a  language  other  than 
English  in  order  that  they  be  effectively 
informed  of  or  able  to  participate  in  the 
JTPA-funded  program  or  activity.  In 
such  circumstances,  the  recipient  shall 
take  reasonable  steps,  considering  the 
scope  of  the  program  and  the  size  and 
concentration  of  such  population,  to 
provide  to  such  persons,  in  appropriate 
languages,  the  information  needed;  the 
initial  and  continuing  notice  required 
pursuant  to  paragraph  (a)  of  this  section; 
and  such  written  materials  as  are 
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distributed  pursuant  to  paragraph  (b)  of 
this  section. 

(d)  Orientation.  The  recipient  shall, 
during  each  presentation  to  orient  new 
participants  and/or  new  employees  to 
its  JTPA-funded  program  or  activity, 
include  a  discussion  of  participants’ 
and/or  employees’  rights  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part,  including  the  right  to  file  a 
complaint  of  discrimination  with  the 
recipient  or  the  Director. 

(ej  As  provided  in  §  34.6,  the  recipient 
shall  take  appropriate  steps  to  ensure 
that  communications  with  individuals 
with  disabilities  are  as  effective  as 
communications  with  others. 

$34J4  Data  and  Information  collection; 
confidentiality. 

(a)  Data  and  information  collection. 
The  Director  shall  not  require 
submission  of  data  that  can  be  obtained 
from  existing  reporting  requirements  or 
sources,  including  those  of  other 
agencies,  if  the  source  is  known  and 
available  to  the  Director. 

(1)  Each  recipient  shall  collect  such 
data  and  maintain  such  records,  in 
accordance  with  procedures  prescribed 
by  the  Director,  as  the  Director  finds 
necessary  to  determine  whether  the 
recipient  has  complied  or  is  complying 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part. 

(2)  Such  records  shall  include,  but  are 
not  limited  to,  records  on  applicants, 
eligible  applicants,  participants, 
terminees,  employees  and  applicants  for 
employment.  Each  recipient  shall  record 
the  race/ ethnicity,  sex,  age,  and  where 
known,  disability  status,  of  every 
applicant,  eligible  applicant, 
participant,  terminee,  applicant  for 
employment  and  employee.  Such 
information  shall  be  stored  in  such  a 
manner  as  to  ensure  confidentiality  and 
shall  be  used  only  for  the  purposes  of 
recordkeeping  and  reporting: 
determining  eligibility,  where 
appropriate,  for  JTPA-funded  programs 
or  activities;  determining  the  extent  to 
which  the  recipient  is  operating  its 
JTPA-funded  program  or  activity  in  a 
nondiscriminatory  manner;  or  other  use 
authorized  by  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  or  this  part. 

(3)  In  addition  to  the  information 
which  shall  be  collected,  maintained, 
and  upon  request,  submitted  to  the 
Directorate  pursuant  to  paragraphs  (a)(1) 
and  (a)(2)  of  this  section: 

(i)  Each  grant  applicant  and  recipient 
shall  promptly  notify  the  Director  of  any 
administrative  enforcement  actions  or 
lawsuits  filed  against  it  alleging 


discrimination  on  the  ground  of  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
and  for  beneficiaries  only,  citizenship  or 
participation  in  JTPA; 

(ii)  Each  grant  applicant  (as  part  of  its 
application)  and  recipient  (as  part  of  a 
compliance  review  conducted  pursuant 
to  §  34.40  (b)  or  (c),  or  monitoring 
activity  carried  out  pursuant  to  §  34.34) 
shall  provide:  the  name  of  any  other 
Federal  agency  that  conducted  a  civil 
rights  compliance  review  or  complaint 
investigation  during  the  two  preceding 
years  in  which  the  grant  applicant  or 
recipient  was  found  to  be  in 
noncompliance;  and  shall  identify  the 
parties  to,  the  forum  of,  and  case 
numbers  pertaining  to,  any 
administrative  enforcement  actions  or 
lawsuits  filed  against  it  during  the  two 
years  prior  to  its  application  (or,  with 
respect  to  recipients,  its  renewal 
application)  which  allege 
discrimination  on  the  ground  of  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
citizenship  or  participation  in  JTPA; 

(iii)  Each  recipient  shall  maintain  a 
log  of  complaints  filed  with  it  that  allege 
discrimination  on  the  ground  of  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
citizenship  or  participation  in  JTPA. 

The  log  shall  include:  the  name  and 
address  of  the  complainant;  the  ground 
of  the  complaint,  i.e.,  race,  color, 
religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
citizenship  or  participation  in  JTPA;  a 
description  of  the  complaint;  the  date 
the  complaint  was  filed;  the  disposition 
and  date  of  disposition  of  the  complaint; 
and  other  pertinent  information. 

(4)  At  the  discretion  of  the  Director, 
grant  applicants  and  recipients  may  be 
required  to  provide  such  information 
and  data  as  are  necessary  to  investigate 
complaints  and  conduct  compliance 
reviews  on  grounds  prohibited  under 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part,  other  than  race/ethnicity,  sex,  age, 
and  disability. 

(5)  At  the  discretion  of  the  Director, 
recipients  may  be  required  to  provide 
such  particularized  information  and/or 
to  submit  such  periodic  reports  as  the 
Director  deems  necessary  to  determine 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  or  this  part. 

(6)  At  the  discretion  of  the  Director, 
grant  applicants  may  be  required  to 
submit  such  particularized  information 
as  is  necessary  to  determine  whether  or 
not  the  grant  applicant,  if  funded, 
would  be  able  to  comply  with  the 
nondiscrimination  and  equal 


opportunity  provisions  of  JTPA  or  this 
part. 

(7)  Service  Providers.  A  service 
provider’s  responsibility  for  collecting 
and  maintaining  the  information 
required  pursuant  to  this  section  may  be 
assumed  by  the  Governor,  SDA  grant 
recipient  or  Substate  grantee,  as 
provided  in  the  State’s  Methods  of 
Administration. 

(b)  Access  to  sources  of  information. 

(1)  Each  grant  applicant  and  recipient 
shall  permit  access  by  the  Director 
during  normal  business  hours  to  its 
premises  and  to  its  employees  and 
participants,  to  the  extent  that  such 
individuals  are  on  the  premises  during 
the  course  of  the  investigation,  for  the 
purpose  of  conducting  complaint 
investigations,  compliance  reviews, 
monitoring  activities  associated  with  a 
State’s  development  and 
implementation  of  a  Methods  of 
Administration,  and  inspecting  and 
copying  such  books,  records,  accounts 
and  other  materials  as  may  be  pertinent 
to  ascertain  compliance  with  and  ensure 
enforcement  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  or  this  part. 

(2)  Asserted  considerations  of  privacy 
or  confidentiality  shall  not  be  a  basis  for 
withholding  information  from  the 
Directorate  and  shall  not  bar  the 
Directorate  from  evaluating  or  seeking  to 
enforce  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part.  Information  obtained  pursuant  to 
the  requirements  of  this  part  shall  be 
used  only  in  connection  with 
compliance  and  enforcement  activities 
pertinent  to  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA 
and  this  part.  Whenever  any 
information  required  of  a  grant 
applicant  or  recipient  is  in  the  exclusive 
possession  of  another  agency  or 
institution  which,  or  person  who,  fails 
or  refuses  to  furnish  such  information, 
the  grant  applicant  or  recipient  shall 
provide  certification  to  the  Directorate 
of  such  refusal  and  the  efforts  it  has 
made  to  obtain  the  information. 

(c)  Record  retention  requirements.  (1) 
Each  recipient  shall  maintain  for  a 
period  of  not  less  than  three  years  from 
the  close  of  the  applicable  program  year, 
applicant,  eligible  applicant,  . 
participant,  terminee,  employee  and 
applicant  for  employment  records;  and 
such  other  records  as  are  required  under 
this  part  or  by  the  Director.  (2)  Records 
regarding  complaints  and  actions  taken 
thereunder  shall  be  maintained  for  a 
period  of  not  less  than  three  years  from 
the  date  of  resolution  of  the  complaint. 

(d)  Confidentiality.  The  identity  of 
any  person  who  furnishes  information 
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relating  to,  or  assisting  in,  an 
investigation  or  a  compliance  review 
shall  be  kept  confidential  to  the  extent 
possible,  consistent  with  a  fair 
determination  of  the  issues.  A  person 
whose  identity  it  is  necessary  to 
disclose  shall  be  protected  from 
retaliation  (see  §  34.8). 

(e)  Where  designation  of  persons  by 
race  or  ethnicity  is  required,  the 
guidelines  of  the  Office  of  Management 
and  Budget  shall  be  used. 

Subpart  C — Governor’s 
Responsibilities  to  Implement  the 
Nondiscrimination  and  Equal 
Opportunity  Requirements  of  JTPA 

§34.30  Application. 

This  subpart  applies  to  State  Programs 
as  defined  in  §  34.2.  However,  the 
provisions  of  §  34.32  (b)  and  (c)  do  not 
apply  to  State  Employment  Security 
Agencies  (SESAs),  because  the 
Governor’s  liability  for  any 
noncompliance  on  the  part  of  a  SESA 
cannot  be  waived. 

§34.31  Recordkeeping. 

The  Governor  shall  ensure  that 
recipients  collect  and  maintain  records 
in  a  manner  consistent  with  the 
provisions  of  §  34.24  and  any 
procedures  prescribed  by  the  Director 
pursuant  to  §  34.24(a)(1).  The  Governor 
shall  further  ensure  that  recipients  are 
able  to  provide  data  and  reports  in  the 
manner  prescribed  by  the  Director. 

§  34.32  Oversight  and  liability. 

(a)  The  Governor  shall  be  responsible 
for  oversight  of  all  JTPA-funded  State 
programs.  This  responsibility  includes 
ensuring  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  3nd  this 
part,  and  negotiating  with  the  recipient 
to  secure  voluntary  compliance  when 
noncompliance  is  found  under  §  34.45. 

(b)  The  Governor  and  the  recipient 
shall  be  jointly  and  severally  liable  for 
all  violations  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  and  this  part  by  the  recipient, 
unless  the  Governor  has: 

(1)  Established  and  adhered  to  a 
Methods  of  Administration,  pursuant  to 
§  34.33,  designed  to  give  reasonable 
guarantee  of  the  recipient’s  compliance 
with  such  provisions; 

(2)  Entered  into  a  written  contract 
with  the  recipient  which  clearly 
establishes  the  recipient’s  obligations 
regarding  nondiscrimination  and  equal 
opportunity; 

(3)  Acted  with  due  diligence  to 
monitor  the  recipient’s  compliance  with 
these  provisions;  and 

(4)  Taken  prompt  and  appropriate 
corrective  action  to  effect  compliance. 


(c)  If  the  Director  determines  that  the 
Governor  has  demonstrated  substantial 
compliance  with  the  requirements  of 
paragraph  (b)  of  this  section,  he  or  she 
may  recommend  to  the  Secretary  that 
the  imposition  of  sanctions  against  the 
Governor  be  waived  and  that  sanctions 
be  imposed  only  against  the 
noncomplying  recipient 

§  34.33  Methods  of  Administration. 

(a) (1)  Each  Governor  shall  establish 
and  adhere  to  a  Methods  of 
Administration  for  State  programs  as  ’ 
defined  in  §  34.2.  In  those  States  in 
which  one  agency  contains  both  SESA 
and  JTPA  programs,  the  Governor  may 
develop  a  combined  Methods  of 
Administration. 

(2)  Each  Methods  of  Administration 
shall  be  designed  to  give  reasonable 
guarantee  that  all  recipients  will  comply 
and  are  complying  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part. 

(b)  The  Methods  of  Administration 
shall  be: 

(1)  In  writing; 

(2)  Updated  periodically  as  required 
by  the  Director;  and 

(3)  Signed  by  the  Governor. 

(c)  The  Methods  of  Administration 
shall,  at  a  minimum: 

(1)  Describe  how  the  requirements  of 
§§  34.20,  34.21,  34.22,  34.23,  34.24, 
34.31,  and  34.42  have  been  satisfied; 
and 

(2)  Include  the  following  additional 
elements: 

(i)  A  system  for  periodically 
monitoring  the  compliance  of  recipients 
with  this  part,  including  a 
determination  as  to  whether  the 
recipient  is  conducting  its  JTPA-funded 
program  or  activity  in  a 
nondiscriminatory  way; 

(ii)  A  system  for  reviewing  the 
nondiscrimination  and  equal 
opportunity  provisions  of  job  training 
plans,  contracts,  assurances,  and  other 
similar  agreements; 

(iii)  Procedures  for  ensuring  that 
recipients  provide  accessibility  to 
individuals  with  disabilities; 

(iv)  A  system  of  policy 
communication  and  training  to  ensure 
that  members  of -the  recipients’  staffs 
who  have  been  assigned  responsibilities 
pursuant  to  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  part  are  aware  of  and  can  effectively 
carry  out  these  responsibilities; 

(v)  Procedures  for  obtaining  prompt 
corrective  action  or,  as  necessary, 
applying  sanctions  when 
noncompliance  is  found;  and 

(vi)  Supporting  documentation  to 
show  that  the  commitments  made  in  the 


Methods  of  Administration  have  been 
and/or  are  being  carried  out.  Supporting 
documentation  includes,  but  is  not 
limited  to:  policy  and  procedural 
issuances  concerning  required  elements 
of  the  Methods  of  Administration; 
copies  of  monitoring  instruments  and 
instructions;  evidence  of  the  extent  to 
which  nondiscrimination  and  equal 
opportunity  policies  have  been 
developed  and  communicated  pursuant 
to  this  part;  information  reflecting  the 
extent  to  which  Equal  Opportunity 
training,  including  training  called  for  by 
§  34.22,  is  planned  and/or  has  been 
carried  out;  as  applicable,  reports  of 
monitoring  reviews  and  reports  of 
follow-up  actions  taken  thereunder 
where  violations  have  been  found, 
including,  where  appropriate,  sanctions; 
and  copies  of  any  notification  made  . 
pursuant  to  §  34.23. 

(d)  The  Governor  shall,  within  180 
days  of  the  effective  date  of  this  part: 

(1)  Develop  and  implement  Methods 
of  Administration  consistent  with  the 
requirements  of  this  part,  and 

(2)  Submit  a  copy  of  the  Methods  of 
Administration  to  the  Director. 

§34.34  Monitoring. 

(a)  The  Director  may  periodically 
review  the  adequacy  of  the  Methods  of 
Administration  established  by  a 
Governor,  as  well  as  the  adequacy  of  the 
Governor’s  performance  under  that 
Methods  of  Administration,  to 
determine  compliance  with  the 
requirements  of  §  34.33.  The  Director 
may  review  the  Methods  of 
Administration  during  a  compliance 
review  under  §  34.40,  or  at  another  time. 

(b)  Nothing  in  this  subpart  shall  limit 
or  preclude  die  Director  from 
monitoring  directly  any  JTPA  recipient 
or  from  investigating  any  matter 
necessary  to  determine  a  recipient's 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  or  this  part. 

(c)  The  procedures  contained  in 
subpart  D  of  this  part  shall  apply  to 
reviews  or  investigations  undertaken 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section. 

Subpart  D— Compliance  Procedures 

§34.40  Compliance  reviews. 

(a)  The  Director  may  from  time  to 
time  conduct  pre-  and  post-approval 
compliance  reviews  of  grant  applicants 
for  and  recipients  of  Federal  financial 
assistance  under  JTPA  to  determine 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  and  this  part.  Techniques  used  in 
such  reviews  may  include  desk  reviews, 
on-site  reviews,  and  off-site  analyses. 
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(b)  Pre-approval  reviews.  (1)  As 
appropriate  and  necessary  to  ensure 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  or  this  part,  the  Director  may 
review  any  application,  or  class  of 
applications,  for  Federal  financial 
assistance  under  JTPA  prior  to  and  as  a 
condition  of  their  approval.  The  basis 
for  such  review  shall  be  the  assurance 
specified  in  §  34.20,  information  and 
reports  submitted  by  the  grant  applicant 
pursuant  to  this  part  or  guidelines 
published  by  the  Director,  and  any 
relevant  records  on  file  with  the 
Department. 

(2)  Where  the  Director  determines  that 
the  grant  applicant  for  Federal  financial 
assistance  under  JTPA,  if  funded,  would 
not  comply  with  the  nondiscrimination 
and  equal  opportunity  requirements  of 
JTPA  or  this  part,  the  Director  shall 
issue  a  Letter  of  Findings.  Such  Letter 
of  Findings  shall  advise  the  grant 
applicant,  in  writing,  of: 

(i)  The  preliminary  findings  of  the 
review; 

(ii)  The  proposed  remedial  or 
corrective  action  pursuant  to  §  34.44 
and  the  time  within  which  the  remedial 
or  corrective  action  should  be 
completed; 

(iii)  Whether  it  will  be  necessary  for 
the  grant  applicant  to  enter  into  a 
written  Conciliation  Agreement  as 
described  in  §  34.45;  and 

(iv)  The  opportunity  to  engage  in 
voluntary  compliance  negotiations. 

(3)  If  a  grant  applicant  has  agreed  to 
certain  remedial  or  corrective  actions  in 
order  to  receive  Federal  financial 
assistance  under  JTPA,  the  Department 
shall  ensure  that  the  remedial  or 
corrective  actions  have  been  taken  or 
that  a  Conciliation  Agreement  has  been 
entered  into,  prior  to  approving  the 
award  of  further  assistance  under  JTPA. 
If  a  grant  applicant  refuses  or  foils  to 
take  remedial  or  corrective  actions  or  to 
enter  into  a  Conciliation  Agreement,  as 
applicable,  the  Director  shall  follow  the 
procedures  outlined  in  §  34.46. 

(4)  The  Director  shall  notify,  in  a 
timely  manner,  the  departmental 
granting  agency  of  the  findings  of  the 
pre-approval  compliance  review. 

(c)  Post-approval  reviews.  (1)  The 
Director  may  initiate  a  post-approval 
review  of  any  recipient  to  determine 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  and  this  part.  The  initiation  of  a 
review  may  be  based  on,  but  need  not 
be  limited  to,  the  following:  The  results 
of  routine  program  monitoring,  the 
nature  of  or  incidence  of  complaints,  the 
date  of  the  last  review,  and 
Congressional  or  community  concerns. 


(2)  Such  review  shall  be  initiated  by 
a  Notification  Letter,  advising  the 
recipient  of: 

(i)  The  practices  to  be  reviewed; 

(ii)  The  programs  to  be  reviewed; 

(iii)  The  data  to  be  submitted  by  the 
recipient  within  30  days  of  the  receipt 
of  the  Notification  Letter;  and 

(iv)  The  opportunity,  at  any  time  prior 
to  receipt  of  the  Final  Determination 
described  in  §  34.46,  to  make  a 
documentary  or  other  submission  which 
explains,  validates  or  otherwise 
addresses  the  practices  under  review. 

(3)  Except  as  provided  in  $  34.41(e), 
within  210  days  of  issuing  a  Notification 
Letter  initiating  a  review,  the  Director 
shall: 

(i)  Issue  a  Letter  of  Findings,  which 
shall  advise  the  recipient,  in  writing,  of: 

(A)  The  preliminary  findings  of  the 
review; 

(B)  Where  appropriate,  the  proposed 
remedial  or  corrective  action  to  be 
taken,  and  the  time  by  which  such 
action  should  be  completed,  as  provided 
in  §  34.44; 

(C)  Whether  it  wiil  be  necessary  for 
the  recipient  to  enter  into  a  written 
assurance  and/or  Conciliation 
Agreement,  as  provided  in  §  34.45;  and 

(D)  The  opportunity  to  engage  in 
voluntary  compliance  negotiations. 

(ii)  Where  no  violation  is  found,  the 
recipient  shall  be  so  informed  in 
writing. 

(4)  Tne  time  limit  for  submitting  data 
to  the  Director  pursuant  to  paragraph 
(c)(2)(iii)  of  this  section  may  be 
modified  by  the  Director. 

$  34.41  Notice  to  Show  Cause. 

(a)  The  Director  may  issue  a  Notice  to 
Show  Cause  to  a  recipient  failing  to 
comply  with  the  requirements  of  this 
part,  where  such  failure  results  in  the 
inability  of  the  Director  to  make  a 
finding.  Such  a  failure  includes,  but  is 
not  limited  to,  the  failure  or  refusal  to: 

(1)  Submit  requested  data  within  30 
days  of  the  receipt  of  the  Notification 
Letter; 

(2)  Submit  documentation  requested 
during  a  compliance  review;  or 

(3)  Provide  the  Directorate  access  to  a 
recipient’s  premises  or  records  during  a 
compliance  review. 

(b)  The  Notice  to  Show  Cause  shall 
contain: 

(1)  A  description  of  the  violation  and 
a  citation  to  the  pertinent 
nondiscrimination  or  equal  opportunity 
provision(s)  of  JTPA  and  this  part; 

(2)  The  corrective  action  necessary  to 
achieve  compliance  or,  as  may  be 
appropriate,  the  concepts  and  principles 
of  acceptable  corrective  or  remedial 
action  and  the  results  anticipated;  and 

(3)  A  request  for  a  written  response  to 
the  findings,  including  commitments  to 
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corrective  action  or  the  presentation  of 
opposing  facts  and  evidence. 

(c)  Such  Notice  to  Show  Cause  shall 
give  the  recipient  30  days  to  show  cause 
why  enforcement  proceedings  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  should  not  be  instituted.  A 
recipient  may  make  such  a  showing  by, 
among  other  means: 

(1)  Correcting  the  violation(s)  that 
brought  about  the  Notice  to  Show  Cause 
and  entering  into  a  written  assurance 
and/or  entering  into  a  Conciliation 
Agreement,  as  appropriate,  pursuant  to 
§  34.45(d); 

(2)  Demonstrating  that  the  Directorate 
does  not  have  jurisdiction;  or 

(3)  Demonstrating  that  the  violation 
alleged  by  the  Directorate  did  not  occur. 

(d)  If  the  recipient  fails  to  show  cause 
why  enforcement  proceedings  should 
not  be  initiated,  the  Director  shall 
follow  the  procedures  outlined  in 

§  34.46. 

(e)  The  210  day  requirement  provided 
for  in  §  34.40(c)(3)  shall  be  tolled  during 
the  pendency  of  a  Notice  to  Show 
Cause. 

$  34.42  Adoption  of  discrimination 
complaint  procsssing  procedures. 

(a)  Each  recipient  shall  adopt  and 
publish  procedures  for  processing 
complaints  that  allege  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part.  The  procedures  shall  provide  for 
the  prompt  and  equitable  resolution  of 
such  complaints.  In  the  case  of  service 
providers,  the  procedures  required  by 
this  paragraph  shall  be  adopted  and 
published  on  behalf  of  the  service 
provider  by  the  Governor,  the  SDA  grant 
recipient  or  the  Substate  grantee,  as 
provided  in  the  State’s  Methods  of 
Administration. 

(b)  The  recipient’s  Equal  Opportunity 
Officer,  or  in  the  case  of  a  small 
recipient,  the  person  designated 
pursuant  to  §  34.22(c),  shall  be 
responsible  for  the  adoption  and 
publication  of  procedures  pursuant  to 
paragraph  (a)  of  this  section,  and  for 
ensuring  that  such  procedures  are 
followed. 

(c)  A  recipient  who  processes  a 
complaint  alleging  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  shall  provide  the  complainant  with 
written  notification  of  the  resolution 
within  60  days  of  the  filing  of  the 
complaint.  Such  notification  shall 
include  a  statement  of  complainant's 
right  to  file  a  complaint  with  the 
Director. 
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S  34.43  Complaints  and  Investigations. 

(a)  Who  may  file.  Any  person  who 
believes  that  he  or  she  or  any  specific 
class  of  individuals  has  been  or  is  being 
subjected  to  discrimination  prohibited 
by  die  nondiscrimination  and  equal 
opportunity  provisions  of  JIPA  or  this 
part  may  file  a  written  complaint  by  him 
or  herself  or  by  a  representative. 

(b)  Where  to  file.  The  complaint  may 
be  filed  either  with  the  recipient  or  with 
the  Director. 

(c)  Time  for  filing.  A  complaint  filed 
pursuant  to  this  part  must  be  filed 
within  180  days  of  the  alleged 
discrimination.  The  Director,  for  good 
cause  shown,  may  extend  the  filing 
time.  This  time  period  for  filing  is  for 
the  administrative  convenience  of  the 
Directorate  and  does  not  create  a 
defense  for  the  respondent. 

(d)  Contents  of  complaints.  Each 
complaint  shall  be  filed  in  writing  and 
shall: 

(1)  Be  signed  by  the  complainant  or 
his  or  her  authorized  representative; 

(2)  Contain  the  complainant’s  name 
and  address  (or  specify  another  means 
of  contacting  him  or  her); 

(3)  Identify  the  respondent;  and 

(4)  Describe  the  complainant’s 
allegations  in  sufficient  detail  to  allow 
the  Director  or  the  recipient,  as 
applicable,  to  determine  whether 

(i)  The  Directorate  or  the  recipient,  as 
applicable,  has  jurisdiction  over  the 
complaint; 

(ii)  The  complaint  was  timely  filed; 
and 

(iii)  The  complaint  has  apparent 
merit,  i.e.,  whether  the  allegations,  if 
true,  would  violate  any  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part.  The  information  required  by  this 
paragraph  may  be  provided  by 
completing  and  submitting  the 
Directorate’s  Complaint  Information  and 
Privacy  Act  Consent  Forms. 

(e)  Right  to  Representation.  Each 
complainant  and  respondent  has  the 
right  to  be  represented  by  an  attorney  or 
other  individual  of  his  or  her  own 
choice. 

(f)  Election  of  recipient-level 
complaint  processing.  Any  person  who 
elects  to  file  his  or  her  complaint  with 
the  recipient  shall  allow  the  recipient  60 
days  to  process  the  complaint. 

(1)  If,  during  the  60-day  period,  the 
recipient  offers  the  complainant  a 
resolution  of  the  complaint  but  the 
resolution  offered  is  not  satisfactory  to 
the  complainant,  the  complainant  or  his 
or  her  representative  may  file  a 
complaint  with  the  Director  within  30 
days  after  the  recipient  notifies  the 
complainant  of  its  proposed  resolution. 


(2)  Within  60  days,  the  recipient  shall 
offer  a  resolution  of  the  complaint  to  the 
complainant,  and  shall  notify  the 
complainant  of  his  or  her  right  to  file  a 
complaint  with  the  Director,  and  inform 
the  complainant  that  this  right  must  be 
exercised  within  30  days. 

(3)  If,  by  the  end  of  60  days,  the 
recipient  has  not  completed  its 
processing  of  the  complaint  or  has  failed 
to  notify  the  complainant  of  the 
resolution,  the  complainant  or  his  or  her 
representative  may,  within  30  days  of 
the  expiration  of  the  60-day  period,  file 
a  complaint  with  the  Director. 

(4)  the  Director  may  extend  the  30- 
day  time  limit  if  the  complainant  is  not 
notified  as  provided  in  paragraph  (f)(2) 
of  this  section,  or  for  other  good  cause 
shown. 

(5)  Notification  of  no  jurisdiction.  The 
recipient  shall  notify  the  complainant  in 
writing  immediately  upon  determining 
that  it  does  not  have  jurisdiction  over  a 
complaint  that  alleges  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  The  notification  shall  also  include 
the  basis  for  such  determination,  as  well 
as  a  statement  of  the  complainant’s  right 
to  file  a  written  complaint  with  the 
Director  within  30  days  of  receipt  of  the 
notification. 

(g)  Complaints  filed  with  the  Director. 
(1)  Notification  of  acceptance  of 
complaint.  The  Director  shall  determine 
whether  the  Directorate  will  accept  a 
complaint  filed  pursuant  to  this  section. 
Where  the  Directorate  accepts  a 
complaint  for  investigation,  he  or  she 
shall: 

(1)  Acknowledge  acceptance  of  the 
complaint  for  investigation  to  the 
complainant  and  the  respondent,  and 

(iij  Advise  the  complainant  and 
respondent  of  the  issues  over  which  the 
Directorate  has  accepted  jurisdiction. 

(2)  Any  complainant,  respondent,  or 
the  authorized  representative  of  any 
complainant  or  respondent,  may  contact 
the  Directorate  for  information  regarding 
the  complaint  filed  pursuant  to  this 
section. 

(3)  Where  a  complaint  contains 
insufficient  information,  the  Director 
shall  seek  the  needed  information  from 
the  complainant  If  the  complainant  is 
unavailable  after  reasonable  means  have 
been  used  to  locate  him  or  her,  or  the 
information  is  not -furnished  within  15 
days  of  the  receipt  of  such  request,  the 
complaint  file  may  be  closed  without 
prejudice  upon  notice  sent  to  the 
complainant’s  last  known  address. 

(4)  The  Director  may  issue  a 
subpoena,  as  authorized  by  Section 
163(c)  of  JTPA,  directing  the  person 
named  therein  to  appear  and  give 
testimony  and/or  produce  documentary 


evidence,  before  a  designated 
representative,  relating  to  the  complaint 
being  investigated.  Such  attendance  of 
witnesses,  and  the  production  of  such 
documentary  evidence,  may  be  required 
from  any  place  in  the  United  States,  at 
any  designated  time  and  place. 

(5)  Where  the  Directorate  lacks 
jurisdiction  over  a  complaint,  he  or  she 
shall: 

(i)  So  advise  the  complainant, 
indicating  why  the  complaint  falls 
outside  the  coverage  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part;  and 

(ii)  Where  possible,  refer  the 
complaint  to  an  appropriate  Federal, 
State  or  local  authority. 

(6)  Where  a  complaint  lacks  apparent 
merit  or  has  not  been  timely  filed,  it 
need  not  be  investigated.  Where  a 
complaint  will  not  be  investigated,  the 
Director  shall  so  inform  the  complainant 
and  indicate  the  basis  for  that 
determination. 

(7)  Where  a  complaint  alleging 
discrimination  based  on  age  fells  within 
the  jurisdiction  of  the  Age 
Discrimination  Act  of  1675,  as 
amended,  the  Director  shall  refer  the 
complaint  in  accordance  with  the 
provisions  of  45  CFR  90.43(c)(3),  and 
shall  so  advise  the  complainant  and  the 
respondent 

(8)  Where  a  complaint  solely  alleges 
a  charge  of  individual  employment 
discrimination  covered  by  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  and  by  title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended  (42  U.S.C. 
2000e  to  20008-17),  the  Equal  Pay  Act 
of  1963,  as  amended  (29  U.S.C.  206(d)), 
or  the  Age  Discrimination  in 
Employment  Act  of  1976,  as  amended 
(29  U.S.C.  621,  et  seq.),  the  Director 
shall  refer  such  "joint  complaint"  to  the 
Equal  Employment  Opportunity 
Commission  for  investigation  and 
conciliation  under  procedures  for 
handling  joint  complaints  at  29  CFR 
part  1661,  and  shall  advise  the 
complainant  and  the  respondent  of  the 
referral. 

(9)  Determinations.  The  Director  shall 
determine  at  the  conclusion  of  the 
investigation  of  a  complaint  whether 
there  is  reasonable  cause  to  believe  that 
a  violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  parthas  occurred. 

(i)  Upon  making  such  a  cause  finding, 
the  Director  shall  issue  an  Initial 
Determination.  The  Initial 
Determination  shall  notify  the 
complainant  and  the  respondent,  in 
writing,  of: 
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(A)  The  specific  findings  of  the 
investigation; 

(B)  The  proposed  corrective  or 
remedial  action  and  the  time  by  which 
the  corrective  or  remedial  action  must 
be  completed,  as  provided  in  §  34.44; 

(C)  Whether  it  will  be  necessary  for 
the  respondent  to  enter  into  a  written 
agreement,  as  provided  in  §  34.45;  and 

(D)  The  opportunity  to  engage  in 
voluntary  compliance  negotiations. 

(ii)  Where  a  no  cause  determination  is 
made,  the  complainant  and  the 
respondent  shall  be  so  notified  in 
writing.  Such  determination  represents 
final  agency  action  of  the  Department. 

$  34.44  Corrective  and  remedial  action. 

(a)  A  Letter  of  Findings,  Notice  to 
Show  Cause,  or  Initial  Determination, 
issued  pursuant  to  §§  34.40,  34.41  or 
34.43  respectively,  shall  include  the 
specific  steps  the  grant  applicant  or 
recipient,  as  applicable,  must  take 
within  a  stated  period  of  time  in  order 
to  achieve  voluntary  compliance. 

(b)  Such  steps  shall  include,  but  are 
not  limited  to: 

(1)  Actions  to  end  and/or  redress  the 
violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  part; 

(2)  Make  whole  relief  where 
discrimination  has  been  identified, 
including,  as  appropriate,  back  pay 
(which  shall  not  accrue  from  a  date 
more  than  2  years  prior  to  the  filing  of 
the  complaint  or  the  initiation  of  a 
compliance  review)  or  other  monetary 
relief;  hire  or  reinstatement;  retroactive 
seniority;  promotion;  benefits  or  other 
services  discriminatorily  denied;  and 

(3)  Such  other  remedial  or  affirmative 
relief  as  the  Director  deems  necessary, 
including  but  not  limited  to  outreach, 
recruitment  and  training  designed  to 
ensure  equal  opportunity. 

(c)  Monetary  relief  may  not  be  paid 
from  Federal  funds. 

§34.45  Notice  of  violation;  written 
assurances;  Conciliation  Agreements. 

(a)  State  Programs.  (1)  Violations  at 
State-office  level.  Where  the  Director 
has  determined  that  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 

Chas  occurred  at  the  State-office 
,  he  or  she  shall  notify  the 
Governor  through  the  issuance  of  a 
Letter  of  Findings,  Notice  to  Show 
Cause  or  Initial  Determination,  as 
appropriate,  pursuant  to  §§  34.40,  34.41 
or  34.43  respectively.  The  Director  may 
secure  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  through,  among  other  means,  the 
execution  of  a  written  assurance  and/or 


Conciliation  Agreement,  pursuant  to 
paragraph  (d)  of  this  section. 

(2)  Violations  below  State-office  level. 
Where  the  Director  has  determined  that 
a  violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  part  has  occurred  below  the  State- 
office  level,  the  Director  shall  so  notify 
the  Governor  and  the  violating 
recipient(s)  through  the  issuance  of  a 
Letter  of  Findings,  Notice  to  Show 
Cause  or  Initial  Determination,  as 
appropriate,  pursuant  to  §§  34.40,  34.41 
or  34.43  respectively. 

(i)  Such  issuance  shall:  (A)  Direct  the 
Governor  to  initiate  negotiations 
immediately  with  the  violating 
redpient(s)  to  secure  compliance  by 
voluntary  means; 

(B)  Direct  the  Governor  to  complete 
such  negotiations  within  30  days  of  the 
Governor’s  receipt  of  the  Notice  to  Show 
Cause  or  within  45  days  of  the 
Governor’s  receipt  of  the  Letter  of 
Findings  or  Initial  Determination,  as 
applicable.  The  Director  reserves  the 
right  to  enter  into  negotiations  with  the 
recipient  at  any  time  during  the  period. 
For  good  cause  shown,  the  Director  may 
approve  an  extension  of  time  to  secure 
voluntary  compliance.  The  total  time 
allotted  to  secure  voluntary  compliance 
shall  not  exceed  60  days. 

(C)  Include  a  determination  as  to 
whether  compliance  should  be  achieved 
by:  Immediate  correction  of  the 
violation(s)  and  written  assurance  that 
such  violations  have  been  corrected, 
pursuant  to  paragraph  (d)(1)  of  this 
section;  entering  into  a  written 
Conciliation  Agreement  pursuant  to 
paragraph  (d)(2)  of  this  section;  or  both. 

(iij  If  the  Governor  determines,  at  any 
time  during  the  period  described  in 
paragraph  (a)(2)(i)(B),  that  a  recipient’s 
compliance  cannot  be  achieved  by 
voluntary  means,  the  Governor  shall  so 
notify  the  Director. 

(iii)  If  the  Governor  is  able  to  secure 
voluntary  compliance  pursuant  to 
paragraph  (a)(2)(i)  of  this  section,  he  or 
she  shall  submit  to  the  Director  for 
approval,  as  applicable:  written 
assurance  that  die  required  action  has 
been  taken,  as  described  in  paragraph 

(d)(1)  of  this  section;  and/or  a  copy  of 
the  Conciliation  Agreement,  as 
described  in  paragraph  (d)(2)  of  this 
section. 

(iv)  The  Director  may  disapprove  any 
written  assurance  or  Conciliation 
Agreement  submitted  for  approval 
pursuant  to  paragraph  (a)(2)(iii)  of  this 
section  that  fails  to  satisfy  each  of  the 
applicable  requirements  provided  in 
paragraph  (d)  of  this  section. 

(b)  National  Programs.  Where  the 
Director  has  determined  that  a  violation 
of  the  nondiscrimination  and  equal 


opportunity  provisions  of  JTPA  or  this 
art  has  occurred  in  a  National  Program, 
e  or  she  shall  notify  the  National 
Program  recipient  by  issuing  a  Letter  of 
Findings,  Notice  to  Show  Cause  or 
Initial  Determination,  as  appropriate, 
pursuant  to  §§  34.40,  34.41  or  34.43 
respectively.  The  Director  may  secure 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  and  this  part  through,  among  other 
means,  the  execution  of  a  written 
assurance  and/or  Conciliation 
Agreement  pursuant  to  paragraph  (d)  of 
this  section,  as  applicable. 

(c)  Written  assurance;  Conciliation 
Agreement.  (1)  Written  assurance.  A 
written  assurance  developed  pursuant 
to  this  section  must  provide 
documentation  that  the  violations  listed 
in  the  Letter  of  Findings,  Notice  to 
Show  Cause  or  Initial  Determination,  as 
applicable,  have  been  corrected. 

(2)  Conciliation  Agreement.  A 
Conciliation  Agreement  developed 
pursuant  to  this  section  must: 

(i)  Be  in  writing; 

(ii)  Address  each  dted  violation; 

(iii)  Specify  the  corrective  or  remedial 
action  to  be  taken  within  a  stated  period 
of  time  to  come  into  compliance; 

(iv)  Provide  for  periodic  reporting,  as 
determined  by  the  Director,  on  the 
status  of  the  corrective  and  remedial 
action; 

(v)  Provide  that  the  violation(s)  will 
not  recur;  and 

(vi)  Provide  for  enforcement  for  a 
breach  of  the  agreement. 

§34.46  Final  Determination. 

(a)  The  Director  shall  conclude  that 
compliance  cannot  be  secured  through 
informal  means  when: 

(1)  The  grant  applicant  or  recipient 
fails  or  refuses  to  correct  the  violation(s) 
within  the  applicable  time  period 
established  by  the  Letter  of  Findings, 
Notice  to  Show  Cause  or  Initial 
Determination;  or 

(2)  The  Director  has  not  approved  an 
extension  of  time  in  which  to  secure 
voluntary  compliance,  pursuant  to 

§  34.45(a)(2)(i)(B),  and: 

(i)  Has  not  received  notification 
pursuant  to  §  34.45(a)(2)(iii)  that 
voluntary  compliance  has  been 
achieved;  or 

(ii)  Has  disapproved  a  written 
assurance  or  Conciliation  Agreement, 
pursuant  to  §  34.45(a)(2)(iv);  or 

(iii)  Has  received  notice  from  the 
Governor,  pursuant  to  §  34.44(a)(2)(ii), 
that  voluntary  compliance  cannot  be 
achieved. 

(b)  Upon  so  concluding,  the  Director 
may: 

(1)  Issue  a  Final  Determination  which 
shall: 
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(1)  Specify  the  efforts  made  to  achieve 
voluntary  compliance  and  indicate  that 
those  efforts  have  been  unsuccessful; 

(ii)  Identify  those  matters  upon  which 
the  Directorate  and  the  grant  applicant 
or  recipient  continue  to  disagree; 

(iii)  List  any  modifications  to  the 
findings  of  fact  or  conclusions  set  forth 
in  the  Initial  Determination,  Notice  to 
Show  Cause  or  Letter  of  Findings; 

(iv)  Determine  the  liability  of  the 
grant  applicant  or  recipient,  as 
applicable,  and  establish  the  extent  of 
the  liability,  as  appropriate; 

(v)  Describe  the  corrective  or  remedial 
action  that  must  be  taken  for  the  grant 
applicant  or  recipient  to  come  into 
compliance; 

(vi)  Indicate  that  the  failure  of  the 
grant  applicant  or  recipient  to  come  into 
compliance  within  10  days  of  the 
receipt  of  the  Final  Determination  may 
result,  after  opportunity  for  a  hearing,  in 
the  termination  or  denial  of  the  grant,  or 
discontinuation  of  assistance,  as 
appropriate,  or  in  referral  to  the 
Department  of  Justice  with  a  request  to 
file  suit; 

(vii)  Advise  the  grant  applicant  or 
recipient  of  the  right  to  request  a 
hearing,  and  reference  the  applicable 
procedures  at  §  34.51;  and 

(viii)  Determine  the  Governor’s 
liability,  if  any,  in  accordance  with  the 
provisions  of  §  34.32;  or 

(2)  Refer  the  matter  to  the  Attorney 
Ceneral  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted;  or 

(3)  Take  such  other  action  as  may  be 
provided  by  law. 

$34.47  Notice  of  finding  of 
non  compliance. 

Where  a  compliance  review  or 
complaint  investigation  results  in  a 
finding  of  noncompliance,  the  Director 
shall  so  notify:  (a)  the  Departmental 
granting  agency;  and  (b)  the  Assistant 
Attorney  General. 

$  34.48  Notification  of  Breach  of 
Conciliation  Agreement 

(a)  Where  a  Governor  is  a  party  to  a 
Conciliation  Agreement,  the  Governor 
shall  immediately  notify  the  Director  of 
a  recipient’s  breach  of  any  such 
Conciliation  Agreement. 

(b)  When  it  becomes  known  to  the 
Director,  through  the  Governor  or  by 
other  means,  that  a  Conciliation 
Agreement  has  been  breached,  the 
Director  may  issue  a  Notification  of 
Breach  of  Conciliation  Agreement. 

(c)  A  Notification  of  Breach  of 
Conciliation  Agreement  issued  pursuant 
to  this  section  shall  be  directed,  as 
applicable,  to  the  Governor  and/or  other 
partyfies)  to  the  Conciliation 
Agreement 


(d)  A  Notification  of  Breach  of 
Conciliation  Agreement  issued  pursuant 
to  paragraph  (a)  of  this  section  shall: 

Cl)  Specify  the  efforts  made  to  achieve 
voluntary  compliance  and  indicate  that 
those  efforts  have  been  unsuccessful; 

(2)  Identify  the  specific  provisions  of 
the  Conciliation  Agreement  violated; 

(3)  Determine  liability  for  the 
violation  and  the  extent  of  the  liability, 
as  appropriate; 

(4)  Indicate  that  failure  of  the 
violating  party  to  come  into  compliance 
within  10  days  of  the  receipt  of  the 
Notification  of  Breach  of  Conciliation 
Agreement  may  result,  after  opportunity 
for  a  hearing,  in  the  termination  or 
denial  of  the  grant,  cr  discontinuation  of 
assistance,  as  appropriate,  or  in  referral 
to  the  Department  of  Justice  with  a 
request  from  the  Department  to  file  suit; 

(5)  Advise  the  violating  party  of  the 
right  to  request  a  hearing,  and  reference 
the  applicable  procedures  at  §  34.51(b); 
and 

(6)  Include  a  determination  as  to  the 
Governor’s  liability,  if  any,  in 
accordance  with  the  provisions  of 
§34.32. 

(e)  Where  enforcement  action 
pursuant  to  a  Notification  of  Breach  of 
Conciliation  Agreement  is  commenced, 
the  Director  shall  so  notify:  the 
Departmental  granting  agency;  and  the 
Governor,  recipient  or  grant  applicant, 
as  applicable. 

Subpart  E — Federal  Procedures  For 
Effecting  Compliance 

$34.50  General. 

(a)  Sanctions;  judicial  enforcement.  If, 
following  issuance  of  a  Final 
Determination  pursuant  to  §  34.46,  or  a 
Notification  of  Breach  of  Conciliation 
Agreement  pursuant  to  §  34.48, 
compliance  has  not  been  achieved,  the 
Secretary  may; 

(1)  After  opportunity  for  a  hearing, 
suspend,  terminate,  deny  or  discontinue 
the  Federal  financial  assistance  under 
JTPA,  in  whole  or  in  part; 

(2)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted;  or 

(3)  Take  such  action  as  may  be 
provided  by  law. 

(b)  Deferral  of  new  grants.  When 
termination  proceedings  under  §  34.51 
have  been  initiated,  the  Department  may 
defer  action  on  applications  for  new 
financial  assistance  under  JTPA  until  a 
Final  Decision  under  §  34.52  has  been 
rendered.  Deferral  is  not  appropriate 
when  financial  assistance  under  JTPA  is 
due  and  payable  under  a  previously 
approved  application. 

(1)  New  Federal  financial  assistance 
under  JTPA  includes  all  assistance  for 


which  an  application  or  approval, 
including  renewal  or  continuation  of 
existing  activities,  or  authorization  of 
new  activities,  is  required  during  the 
deferral  period. 

(2)  New  Federal  financial  assistance 
under  JTPA  does  not  include  assistance 
approved  prior  to  the  beginning  of 
termination  proceedings  or  increases  in 
funding  as  a  result  of  changed 
computations  of  formula  awards. 

$34.51  Hearings. 

(a)  Notice  of  opportunity  for  hearing. 
As  part  of  a  Final  Determination,  or  a 
Notification  of  Breach  of  a  Conciliation 
Agreement,  the  Director  shall  include, 
and  serve  on  the  grant  applicant  or 
recipient  (by  certified  mail,  return 
receipt  requested),  a  notice  of 
opportunity  for  hearing. 

(b)  Complaint;  request  for  hearing; 
answer. 

(1)  In  the  case  of  noncompliancd 
which  cannot  be  voluntarily  resolved, 
the  Final  Determination  or  Notification 
of  Breach  of  Conciliation  Agreement 
shall  be  deemed  the  Department’s 
formal  complaint. 

(2)  To  request  a  hearing,  the  grant 
applicant  or  recipient  must  file  a  written 
answer  to  the  Final  Determination  or 
Notification  of  Breach  of  Conciliation 
Agreement,  and  a  copy  of  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement,  with  the 
Office  of  the  Administrative  Law  Judges. 

(i)  The  answer  must  be  filed  within  30 
days  of  the  date  of  receipt  of  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement. 

(ii)  A  request  for  hearing  must  be  set 
forth  in  a  separate  paragraph  of  the 
answer. 

(iii)  The  answer  shall  specifically 
admit  or  deny  each  finding  of  fact  in  the 
Final  Determination  or  Notification  of 
Breach  of  Conciliation  Agreement 
Where  the  grant  applicant  or  recipient 
does  not  have  knowledge  or  information 
sufficient  to  form  a  belief,  the  answer 
may  so  state  and  the  statement  shall 
have  the  effect  of  a  denial.  Findings  of 
fact  not  denied  shall  be  deemed 
admitted.  The  answer  shall  separately 
state  and  identify  matters  alleged  as 
affirmative  defenses  and  shall  also  set 
forth  the  matters  of  fret  and  law  relied 
on  by  the  grant  applicant  or  recipient. 

(3)  The  grant  applicant  or  recipient 
must  simultaneously  serve  a  copy  of  its 
filing  on  the  Office  of  the  Solicitor,  Civil 
Rights  Division,  Room  N-2464,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Washington  DC  20210. 

(4) (i)  The  frilure  of  a  grant  applicant 
or  recipient  to  request  a  hearing  under 
this  paragraph,  or  to  appear  at  a  hearing 
for  which  a  date  has  been  set,  is  deemed 
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to  be  a  waiver  of  the  right  to  a  hearing; 
and 

(ii)  Whenever  a  hearing  is  waived,  all 
allegations  of  fact  contained  in  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement  shall  be 
deemed  admitted  and  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement  shall  be 
deemed  the  Final  Decision  of  the 
Secretary  as  of  the  day  following  the  last 
date  by  which  the  grant  applicant  or 
recipient  was  required  to  request  a 
hearing  or  was  to  appear  at  a  hearing. 

See  §  34.52(b)(3). 

(c)  Time  and  place  of  hearing. 
Hearings  shall  be  held  at  a  time  and 
place  ordered  by  the  Administrative 
Law  Judge  upon  reasonable  notice  to  all 
parties  and,  as  appropriate,  the 
complainant.  In  selecting  a  place  for  the 
hearing,  due  regard  shall  be  given  to  the 
convenience  of  the  parties,  their 
counsel,  if  any,  and  witnesses. 

(d)  Judicial  process;  evidence. 

(1)  The  Administrative  Law  Judge 
may  use  judicial  process  to  secure  the 
attendance  of  witnesses  and  the 
production  of  documents  pursuant  to 
Section  9  of  the  Federal  Trade 
Commission  Act  (15  U.S.C  49). 

(2)  Evidence.  In  any  hearing  or 
administrative  review  conducted 
pursuant  to  this  part,  evidentiary 
matters  shall  be  governed  by  the 
standards  and  principles  set  forth  in  the 
Uniform  Rules  of  Evidence  issued  by 
the  Department  of  Labor’s  Office  of 
Administrative  Law  Judges,  29  CFR  part 
18. 

$  34.52  Decision  and  post-termination 
proceedings. 

(a)  Initial  Decision.  After  the  hearing, 
the  Administrative  Law  Judge  shall 
issue  an  initial  decision  and  order, 
containing  findings  and  conclusions. 
The  initial  decision  and  order  shall  be 
served  on  all  parties  by  certified  mail, 
return  receipt  requested. 

(b)  Exceptions;  Final  Decision.  (1) 
Final  decision  after  a  hearing.  The 
initial  decision  and  order  shall  become 
the  Final  Decision  and  Order  of  the 
Secretary  unless  exceptions  are  filed  by 
a  party  or,  in  the  absence  of  exceptions, 
the  Secretary  serves  notice  that  the 
Secretary  shall  review  the  decision. 

(i)  A  party  dissatisfied  with  the  initial 
decision  and  order  may,  within  45  days 
of  receipt,  file  with  the  Secretary  and 
serve  on  the  other  parties  to  the 
proceedings  and  on  the  Administrative 
Law  Judge,  exceptions  to  the  initial 
decision  and  order  or  any  part  thereof. 

(ii)  Upon  receipt  of  exceptions,  the 
Administrative  Law  Judge  shall  index 
and  forward  the  record  and  the  initial 


decision  and  order  to  the  Secretary 
within  three  days  of  such  receipt. 

(iii)  A  party  filing  exceptions  must 
specifically  identify  the  finding  or 
conclusion  to  which  exception  is  taken. 
Any  exception  not  specifically  urged 
shall  be  deemed  to  have  been  waived. 

(iv)  Within  45  days  of  the  date  of 
filing  such  exceptions,  a  reply,  which 
shall  be  limited  to  the  scope  of  the 
exceptions,  may  be  filed  and  served  by 
any  other  party  to  the  proceeding. 

(v)  Requests  for  extensions  for  the 
filing  of  exceptions  or  replies  thereto 
must  be  received  by  the  Secretary  no 
later  than  3  days  before  the  exceptions 
or  replies  are  due. 

(vi)  If  no  exceptions  are  filed,  the 
Secretary  may,  within  30  days  of  the 
expiration  of  the  time  for  filing 
exceptions,  on  his  or  her  own  motion 
serve  notice  on  the  parties  that  the 
Secretary  will  review  the  decision. 

(vii)  Final  Decision  and  Order.  (A) 
Where  exceptions  have  been  filed,  the 
initial  decision  and  order  of  the 
Administrative  Law  Judge  shall  become 
the  Final  Decision  and  Order  of  the 
Secretary  unless  the  Secretary,  within 
30  days  of  the  expiration  of  the  time  for 
filing  exceptions  and  any  replies 
thereto,  has  notified  the  parties  that  the  ' 
case  is  accepted  for  review.  (B)  Where 
exceptions  have  not  been  filed,  the 
initial  decision  and  order  of  the 
Administrative  Law  Judge  shall  become 
the  Final  Decision  and  Order  of  the 
Secretary  unless  the  Secretary  has 
served  notice  on  the  parties  that  the 
Secretary  will  review  the  decision,  as 
provided  in  paragraph  (b)(l)(vi)  of  this 
section. 

(viii)  Any  case  reviewed  by  the 
Secretary  pursuant  to  this  paragraph 
shall  be  decided  within  180  days  of  the 
notification  of  such  review.  If  the 
Secretary  fails  to  issue  a  Final  Decision 
and  Order  within  the  180-day  period, 
the  initial  decision  and  order  of  the 
Administrative  Law  Judge  shall  become 
the  Final  Decision  and  Order  of  the 
Secretary. 

(2)  Final  Decision  where  a  hearing  is 
waived. 

(i)  If,  after  issuance  of  a  Final 
Determination  pursuant  to  §  34.46(a)  or 
Notification  of  Breach  of  Conciliation 
Agreement  pursuant  to  §  34.48, 
voluntary  compliance  has  not  been 
achieved  within  the  time  set  by  this  part 
and  the  opportunity  for  a  hearing  has 
been  waived  as  provided  for  in 

§  34.51(b)(3),  the  Final  Determination  or 
Notification  of  Breach  of  Conciliation 
Agreement  shall  be  deemed  the  Final 
Decision  of  the  Secretary. 

(ii)  When  a  Final  Determination  or 
Notification  of  Breach  of  Conciliation 
Agreement  is  deemed  the  Final  Decision 


of  the  Secretary,  the  Secretary  may, 
within  45  days,  issue  an  order 
terminating  or  denying  the  grant  or 
continuation  of  assistance  or  imposing 
other  appropriate  sanctions  for  the  grant 
applicant  or  recipient’s  failure  to 
comply  with  the  required  corrective 
and/or  remedial  actions,  or  referring  the 
matter  to  the  Attorney  General  for 
further  enforcement  action. 

(3)  Final  agency  action.  A  Final 
Decision  and  Order  issued  pursuant  to 
§  34.52(b)  constitutes  final  agency 
action. 

(c)  Post-termination  proceedings.  (1) 

A  grant  applicant  or  recipient  adversely 
affected  by  a  Final  Decision  and  Order 
issued  pursuant  to  paragraph  (b)  of  this 
section  shall  be  restored,  where 
appropriate,  to  full  eligibility  to  receive 
Federal  financial  assistance  under  JTPA 
if  it  satisfies  the  terms  and  conditions  of 
such  Final  Decision  and  Order  and 
brings  itself  into  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part. 

(2)  A  grant  applicant  or  recipient 
adversely  affected  by  a  Final  Decision 
and  Order  issued  pursuant  to  paragraph 

(b)  of  this  section  may  at  any  time 
petition  the  Director  to  restore  its 
eligibility  to  receive  Federal  financial 
assistance  under  JTPA.  A  copy  of  the 
petition  shall  be  served  on  the  parties  to 
the  original  proceeding  which  led  to  the 
Final  Decision  and  Order  issued 
pursuant  to  paragraph  (b)  of  this  section. 
Such  petition  shall  be  supported  by 
information  showing  the  actions  taken 
by  the  grant  applicant  or  recipient  to 
comply  with  die  requirements  of 
paragraph  (c)(1)  of  this  section.  The 
grant  applicant  or  recipient  shall  have 
the  burden  of  demonstrating  that  it  has 
satisfied  the  requirements  of  paragraph 

(c) (1)  of  this  section.  Restoration  to 
eligibility  may  be  conditioned  upon  the 
grant  applicant  or  recipient  entering 
into  a  consent  decree.  While 
proceedings  under  this  section  are 
pending,  sanctions  imposed  by  the  Final 
Decision  and  Order  under  paragraphs 
(b)  (1)  and  (2)  of  this  section  shall 
remain  in  effect. 

(3)  The  Director  shall  issue  a  written 
decision  on  the  petition  for  restoration. 

(i)  If  the  Director  determines  that  the 
requirements  of  paragraph  (c)(1)  of  this 
section  have  not  been  satisfied,  he  or 
she  shall  issue  a  decision  denying  the 
petition. 

(ii)  Within  30  days  of  its  receipt  of  the 
Director’s  decision,  the  recipient  or 
grant  applicant  may  file  a  petition  for 
review  of  the  decision  by  the  Secretary, 
setting  forth  the  grounds  for  its 
objection  to  the  Director’s  decision. 
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(iii)  The  petition  shall  be  served  on 
the  Director  and  on  the  Office  of  the 
Solicitor,  Civil  Rights  Division. 

(iv)  The  Director  may  file  a  response 
to  the  petition  within  14  days. 

(v)  The  Secretary  shall  issue  the  final 
agency  decision  denying  or  granting  the 
recipient’s  or  grant  applicant’s  request 
for  restoration  to  eligibility. 

§  34.53  Suspension,  termination,  denial  or 
discontinuance  of  Federal  financial 
assistance  under  JTPA;  alternate  funds 
disbursal  procedure. 

(a)  Any  action  to  suspend,  terminate, 
deny  or  discontinue  Federal  financial 
assistance  under  JTPA  shall  be  limited 
to  the  particular  political  entity,  or  part 
thereof  or  other  recipient  (or  grant 
applicant)  as  to  which  the  finding  has 
been  made  and  shall  be  limited  in  its 
effect  to  the  particular  program,  or  part 
thereof,  in  which  the  noncompliance 
has  been  found.  No  order  suspending, 
terminating,  denying  or  discontinuing 


Federal  financial  assistance  under  JTPA 
shall  become  effective  until: 

(1)  The  Director  has  issued  a  Final 
Determination  pursuant  to  §  34.46  or 
Notification  of  Breach  of  Conciliation 
Agreement  pursuant  to  §  34.48; 

(2)  There  has  been  an  express  finding 
on  the  record,  after  opportunity  for  a 
hearing,  of  failure  by  the  grant  applicant 
or  recipient  to  comply  with  a 
requirement  imposed  by  or  pursuant  to 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part; 

(3)  A  Final  Decision  has  been  issued 
by  the  Secretary,  the  Administrative 
Law  Judge’s  decision  and  order  has 
become  the  Final  Decision  of  the 
Secretary,  or  the  Final  Determination  or 
Notification  of  Conciliation  Agreement 
has  been  deemed  the  Final  Decision  of 
the  Secretary,  pursuant  to  §  34.52(b); 
and 


(4)  The  expiration  of  30  days  after  the 
Secretary  has  filed,  with  the  committees 
of  Congress  having  legislative 
jurisdiction  over  the  program  involved, 
a  full  written  report  of  the 
circumstances  and  grounds  for  such 
action. 

(b)  When  the  Department  withholds 
funds  from  a  recipient  or  grant  applicant 
under  these  regulations,  the  Secretary 
may  disburse  the  withheld  funds 
directly  to  an  alternate  recipient.  In 
such  case,  the  Secretary  will  require  any 
alternate  recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  these 
regulations;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA. 

(FR  Doc.  93-829  Filed  1-14-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-4553-41 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
regulations  to  ban  nonessential  products 
releasing  Class  I  ozone-depleting 
substances  under  section  610  of  the 
Clean  Air  Act  (the  Act),  as  amended. 

This  rulemaking  prohibits  the  sale, 
distribution,  or  offer  of  sale  or 
distribution,  in  interstate  commerce  of 
certain  products  containing  or  produced 
with'CFCs  after  specified  dates.  In 
addition,  it  restricts  the  sale  of 
chlorofluorocaibon-containing  cleaning 
fluids  for  electronic  and  photographic 
equipment  to  commercial  entities. 

The  products  affected  by  this 
rulemaking  use  of  contain 
chlorofluorocarhons  (CFCs),  the 
chemicals  designated  as  Group  I  or 
Group  III  substances  by  the  Clean  Air 
Act,  as  amended  in  1990.  The  products 
affected  by  this  rulemaking  include 
chlorofluorocarbon-propelled  plastic 
party  streamers  and  noise  horns; 
chlorofluorocarbon-containing  cleaning 
fluids  for  electronic  and  photographic 
equipment;  plastic  flexible  and 
packaging  foams  produced  with  CFCs, 
except  foam  used  in  coaxial  cable;  and 
all  aerosol  products  and  pressurized 
dispensers  containing 
chlorofluorocarbon8  except  the 
following  products:  certain  medical 
devices,  lubricants,  coatings  or  cleaning 
fluids  for  electrical  or  electronic 
equipment  that  contain  CFC-11,  CFC- 
12,  or  CFC-113,  but  no  other  CTCs,  for 
nonpropellant  purposes  only; 
lubricants,  coatings  or  cleaning  fluids 
for  aircraft  maintenance  that  contain 
CFC-11  or  CFC-113,  but  no  other  CFCs; 
mold  release  agents  that  contain  CFC-11 
or  CFC-113,  but  no  other  CFCs,  and  that 
are  used  in  the  production  of  plastic  and 
elastomeric  materials;  spinnerette 
lubricant/cleaning  sprays  that  contain 
CFC-114,  but  no  other  CFCs,  and  that 
are  used  for  synthetic  fiber  production; 
containers  of  CFCs  used  in  plasma 
etching;  document  preservation  sprays 
that  contain  CFG-113,  but  no  other 
CFCs;  and  red  pepper  bear  repellent 
sprays  that  contain  CFC-113,  but  no 
other  CFCs. 

DATES:  This  final  rule  bans  the  sale, 
distribution,  or  offer  of  sale  or 
distribution,  in  interstate  commerce  of 


the  products  specifically  mentioned  in 
§  82.66(a)  effective  on  February  16, 

1993.  This  rulemaking  also  bans  the  sale 
or  distribution  of  the  products 
specifically  mentioned  in  $  82.66(b) 
effective  on  February  16, 1993.  Finally, 
this  rulemaking  bans  the  sale, 
distribution,  or  offer  of  sale  or 
distribution,  in  interstate  commerce  of 
the  other  products  identified  in  this 
rulemaking  as  nonessential  effective 
January  17, 1994. 

ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Air  Docket  No.  A-91-39 
(Docket)  at:  U.S.  Environmental 
Protection  Agency  (LE-131),  401  M 
Street,  SW„  Washington,  DC  20460.  The 
Docket  is  located  in  room  M-1500,  First 
Floor  Waterside  Mall.  Materials  relevant 
to  this  rulemaking  may  be  inspected 
from  8:30  a.m.  to  12  noon  and  from  1:30 
to  3:30  p.m.  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  C.  Dinkel  at  (202)  233-9200, 
Stratospheric  Protection  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air 
and  Radiation,  6202J,  401  M  Street  SW., 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today’s  preamble  are  listed 
in  the  following  outline; 

I.  Background 

A.  Overview  of  Problem 

B.  Aerosol  Ban  in  1978 

C.  Montreal  Protocol 

D.  Excise  Tax 

E.  London  Amendments  to  the  Montreal 

Protocol 

F.  Clean  Air  Act  Amendments  of  1990,  Title 

VI 

G.  Accelerated  Phaseout  of  CFC  Production 

H.  Requirements  of  Section  610 

1.  Class  I  Products 

2.  Class  0  Products 

3.  Medical  Products 

I.  Notice  of  Proposed  Rulemaking 

1.  Specified  Class  I  Products 

a.  CFC- propelled  Plastic  Party  Streamers 

b.  CFC-propelled  Noise  Homs 

c.  CFC-containing  Cleaning  Fluids  for 
Noncommercial  Electronic  and 
Photographic  Equipment 

2.  Criteria 

a.  Criteria  in  the  1978  ban 

b.  Criteria  in  the  Clean  Air  Act 
Amendments  of  1990 

1.  Purpose  or  Intended  Use  of  the  Product 

2.  Technological  Availability  of  Substitutes 

3.  Safety  and  Health 

4.  Other  Relevant  Factors 

3.  Other  Products 

a.  Flexible  and  Packaging  Foams 
Containing  CFCs 

b.  Aerosols  and  Pressurized  Dispensers 
Containing  CFCs 

4.  Recordkeeping  Requirements 


II.  Summary  of  Public  Participation 
m.  Responses  to  Major  Public  Comments 

A.  Scope  and  Specific  Provisions  of 

Nonessential  Rule 

1.  Support  for  the  Proposed  Rule 

2.  Scope  of  Regulation 

3.  President’s  Moratorium  on  Regulation 

4.  Section  608  and  EPA  Authority 

5.  Criteria  for  Determining  Nonessentiality 

6.  Definition  of  the  Term  “Product” 

7.  Definition  of  Interstate  Commerce  and 
Grandfathering  Existing  Product 
Inventories 

8.  Verification,  Recordkeeping  and  Public 
Notice  Requirements 

9.  Imports  and  Exports 

10.  Future  Regulation 

11.  Regulatory  Impact  Analysis 

B.  Specific  End  Uses 

1.  Statutorily  Mandated  Products 

2.  Foams 

a.  Distinction  Between  Insulating  Foams 
and  Flexible  and  Packaging  Foams 

b.  Flexible  Polyurethane  Slabstock  Foam 

c.  Integral  Skin  Foam 

d.  Closed  Cell  Polyurethane  Foam  Used  As 
Flotation  Foam 

e.  Coaxial  Cable 

f.  Aerosol  Polyurethane  Foam 

3.  Aerosols  and  Pressurized  Dispensers 

a.  Impact  of  1994  Class  II  Nonessential 
Products  Ban 

b.  Clarification  of  "Aerosols  and  Other 
Pressurized  Dispensers” 

c.  Dusters  and  Freeze  Sprays 

d.  Lubricants,  Coatings,  and  Cleaning 
Fluids  for  Electrical  or  Electronic 
Equipment 

e.  Spinnerette  Lubricant/Cleaning  Sprays 
1  Plasma  Etching 

g.  Red  Pepper  Bear  Repellent  Sprays 

h.  Document  Preservation  Sprays 

4.  Medical  Products 

5.  Halon  Fire  Extinguishers  for  Residential 
Use 

6.  Other  Products 

IV.  Summary  of  Today’s  Final  Rule 

A.  Authority 

B.  Purpose 

C.  Definitions 

D.  Prohibitions 

E  Nonessential  Products  and  Exceptions 
F.  Verification  and  Public  Notice 
Requirements 

V.  Effective  Dates 

VI.  Judicial  Review 

VIL  Summary  of  Supporting  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 
G  Paperwork  Reduction  Act 

Vm.  References 

L  Background 

A.  Overview  of  the  Problem 

The  stratospheric  ozone  layer  protects 
the  earth  from  ultraviolet  (UV-B) 
radiation.  Research  conducted  in  the 
1970s  indicated  that  when  certain 
industrially  produced  halocaibons 
(including  chlorofluorocarbons,  halons, 
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carbon  tetrachloride  and  methyl 
chloroform)  are  released  into  the 
environment,  they  migrate  into  the 
stratosphere,  where  they  contribute  to 
the  depletion  of  the  ozone  layer.  To  the 
extent  depletion  occurs,  penetration  of 
the  atmosphere  by  UV-B  radiation 
increases.  Increased  exposure  to  UV-B 
radiation  produces  health  and 
environmental  damage,  including 
increased  incidence  of  skin  cancer  and 
cataracts,  suppression  of  the  immune 
system,  damage  to  crops  and  aquatic 
organisms,  increased  formation  of 
ground-level  ozone  and  increased 
weathering  of  outdoor  plastics. 

B.  Aerosol  Ban  in  1978 

The  initial  hypothesis  linking 
chlorofluorocarbon*  and  depletion  of 
the  stratospheric  ozone  layer  appeared 
in  a  paper  by  Mario  J.  Molina  and  F.S. 
Rowland  in  1974.  Since  that  time,  the 
scientific  community  has  made 
remarkable  advances  in  understanding 


discovered  the  existence  of  a  substantial 
seasonal  reduction  in  stratospheric 
ozone  (an  ozone  “hole”)  over  Antarctica 
each  year.  Subsequent  studies  linked 
this  phenomenon  to  CFCs  and  suggested 
that  some  depletion  of  global 
stratospheric  ozone  levels  had  already 
occurred,  hi  response  to  this  research, 
many  members  of  the  international 
community  began  discussing  the  need 
for  an  international  agreement  to  reduce 
global  production  of  ozone-depleting 
substances.  Because  releases  of  CFCs 
from  all  areas  mix  in  the  atmosphere  to 
affect  stratospheric  ozone  globally, 
efforts  to  reduce  emissions  from  specific 
products  by  only  a  few  nations  could 
quickly  be  offset  by  increases  in 
emissions  from  other  nations,  leaving 
the  risks  to  the  ozone  layer  unchanged. 
EPA  evaluated  the  risks  of  ozone 
depletion  in  Assessing  the  Risks  of 
Trade  Gases  That  Can  Modify  the 
Stratosphere  (1987)  and  concluded  that 
an  international  approach  was  necessary 
to  effectively  safeguard  the  ozone  layer. 

EPA  participated  in  negotiations 
organized  by  die  United  Nations 
Environment  Programme  (UNEP)  to 
achieve  an  international  agreement  to 
protect  the  ozone  layer.  In  September 
1987,  the  United  State  and  22  other 
countries  signed  the  Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer.  The  1987  Protocol  called  for  a 
freeze  in  the  production  and 
consumption  (defined  as  production 
plus  imports  minus  exports  of  bulk 
chemicals)  of  CFC-11,  -12,  -113,  -114, 
-115,  and  haion  1211, 1301  and  2402  at 
1986  levels  beginning  in  1989,  and  a 
phased  reduction  of  the  CFCs  to  50 
percent  of  1986  levels  by  1998. 
Currently,  83  nations  representing  over 
90  percent  of  the  world's  consumption 
are  parties  to  the  Protocol. 

In  its  August  12, 1988  final 
rulemaking  (53  FR  30566)  EPA 
promulgated  regulations  implementing 
the  requirements  of  the  1987  Protocol 
through  a  system  of  tradable  allowances. 
EPA  apportioned  these  allowances  to 
producers  and  importers  of  these 
“controlled  substances"  based  on  their 
1986  levels.  To  monitor  industry’s 
compliance  with  the  production  and 
consumption  limits,  EPA  required 
recordkeeping  and  quarterly  reporting 
and  conducted  periodic  compliance 
reviews  and  inspections.  This  regulation 
took  effect  July  1, 1989. 

D.  Excise  Tax 

As  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  the  United 
States  Congress  levied  an  excise  tax  on 
the  sale  of  CFCs  and  other  chemicals 
which  deplete  the  ozone  layer,  with 
specific  exemptions  for  exports  and 


recycling.  The  tax  went  into  effect  on 
January  1, 1990,  and  increases  annually. 
By  raising  the  cost  of  virgin  controlled 
substances,  the  tax  has  created  an 
incentive  for  industry  to  shift  out  of 
these  substances  and  increase  recycling 
activities,  and  it  has  encouraged  the 
development  of  a  market  for  alternative 
chemicals  and  processes.  The  original 
excise  tax  was  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
include  methyl  chloroform,  carbon 
tetrachloride  and  the  other  CFCs 
regulated  by  the  amended  Montreal 
Protocol  and  title  VI  of  the  Clean  Air 
Act,  as  amended  in  1990.  The  Energy 
Policy  Act  of  1992  revised  and  further 
increased  the  excise  tax  effective 
January  1, 1993. 

E.  London  Amendments  to  the  Montreal 
Protocol 

Under  the  Montreal  Protocol,  the 
Parties  are  required  to  assess  the 
science,  economics  and  alternative 
technologies  related  to  protection  of  the 
ozone  layer  every  two  years.  In  response 
to  this  requirement,  the  Parties  issued 
their  first  scientific  assessment  in  1989 
(see  Environmental  Effects  Panel 
Report).  In  preparing  the  first  scientific 
assessment  required  under  the  Protocol, 
scientists  examined  the  data  from  the 
land-based  monitoring  stations  and  the 
total  ozone  measurement  spectrometer 
(TOMS)  satellite  data  and  included 
that  there  had  been  global  ozone 
depletion  over  the  northern  hemisphere 
as  well.  The  scientific  assessment 
reported  that  a  three  to  five  percent 
decrease  in  ozone  levels  had  occurred 
between  1969  and  1986  in  the  northern 
hemisphere  in  the  winter  months  that 
could  not  be  attributed  to  known  natural 
processes.  In  addition,  further  studies  of 
the  Antarctic  ozone  hole  implicated 
chlorine  as  the  main  cause  of  ozone 
depletion  over  the  Antarctic,  and  linked 
high  chlorine  concentrations  to  CFCs 
and  other  chlorinated  and  brominated 
compounds. 

At  the  Second  Meeting  of  the  Protocol 
Parties,  held  in  London  on  June  29, 
1990,  the  Parties  responded  to  this  new 
evidence  by  reassessing  and  tightening 
the  restrictions  placed  on  these 
chemicals.  The  Parties  to  the  Protocol 
passed  amendments  and  adjustments 
which  called  for  a  full  phaseout  of  the 
regulated  CFCs  and  halons  by  2000,  a 
phaseout  of  carbon  tetrachloride  and 
“other  CFCs"  by  2000  and  a  phaseout  of 
methyl  chloroform  by  2005.  The  Parties 
also  passed  a  non-binding  resolution 
regarding  the  use  of 
hydrochlorofluorocarbons  (HCFCs)  as 
interim  substitutes  for  CFCs.  Partially 
halogenated  HCFCs  add  much  less 
chlorine  to  the  stratosphere  than  the 


stratospheric  ozone  and  in  analyzing 
data  measuring  ozone  depletion,  both 
over  the  polar  regions  and  globally.  In 
response  to  the  initial  research 
indicating  that  CFCs  could  cause 
stratospheric  ozone  depletion,  EPA,  the 
Consumer  Product  Safety  Commission, 
and  the  Food  and  Drug  Administration 
(FDA)  acted  on  March  17, 1978  (43  FR 
11301;  43  FR  11318)  to  ban  the  use  of 
CFCs  as  aerosol  propellants  in  all  but 
“essential  applications.”  During  the 
mid-1970s,  the  use  of  CFCs  as  aerosol 
propellants  constituted  over  50  percent 
of  total  CFC  consumption  in  the  United 
States.  The  1978  ban  reduced  the  use  of 
CFCs  in  aerosols  in  this  country  by 
approximately  95  percent,  eliminating 
nearly  half  of  the  total  U.S. 
consumption  of  these  chemicals. 

Some*CFC  aerosol  products  were 
specifically  exempted  from  the  ban 
based  on  a  determination  of 
“essentiality”  (See  Essential  Use 
Determinations-Revised,  1978).  Other 
pressurized  dispensers  containing  CFCs 
were  excluded  from  the  ban  because 
they  did  not  fit  the  narrow  definition  of 
“aerosol  propellant.” 

In  the  years  following  the  aerosol  ban, 
CFC  use  increased  significantly  in 
refrigeration,  foam  and  solvent 
applications.  By  1985,  CFC  use  in  the 
United  States  had  surpassed  pre-1974 
levels  and  represented  29  percent  of 
total  global  CFC  consumption. 

C.  Montreal  Protocol 

Scientific  research  in  the  late  1970s 
and  early  1980s  produced  additional 
evidence  that  chlorine  and  bromine 
could  destroy  stratospheric  ozone  on  a 
global  basis.  In  1985,  scientists 
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fully  halogenated  CFCs,  but  still  pose  a 
significant  threat  to  the  ozone  layer  (See 
56  FR  2420,  January  22, 1991  for  more 
information  on  the  relative  effects  of 
different  ozone-depleting  substances). 

F.  Clean  Air  Act  Amendments  of  1990, 
Tide  VI 

On  November  15, 1990  the  Clean  Air 
Act  Amendments  of  1990  were  signed 
into  law.  The  Act  required  EPA  to 
publish  two  lists  of  ozone-depleting 
substances,  based  on  their  ozone- 
depleting  potentials  (ODPs).  The  Act 
categorized  CFCs,  halons,  carbon 
tetrachloride  and  methyl  chloroform  as 
Class  I  substances,  substances  that 
possess  a  high  potential  for  destroying 
stratospheric  ozone  molecules.  It  also 
designated  hydrochlorofluorocarbons  as 
Class  II  substances,  substances  with  a 
lesser,  but  still  significant  ozone 
depletion  potential. 

The  other  requirements  in  title  VI  of 
the  amended  Act  include  phaseout 
controls  similar  to  those  in  the  London 
Amendments,  although  the  interim 
targets  are  more  stringent  and  the 
phaseout  date  for  methyl  chloroform  is 
earlier  (2002).  EPA  has  already 
promulgated  regulations  implementing 
the  phaseout  provisions  contained  in 
section  604  of  the  Act  (57  FR  33754, 

July  30, 1992).  Unlike  the  amended 
Montreal  Protocol,  the  Clean  Air  Act,  as 
amended,  also  restricts  the  uses  of 
controlled  ozone-depleting  substances, 
including  provisions  to  reduce 
emissions  of  controlled  substances  to 
the  “lowest  achievable  level”  in  all  use 
sectors  (section  608);  requires  the 
recovery  and  recycling  of  refrigerant 
when  servicing  motor  vehicle  air 
conditioners  (section  609);  bans 
nonessential  products  (section  610); 
mandates  warning  labels  (section  611); 
establishes  a  safe  alternatives  program 
(section  612):  and  requires  revision  of 
federal  procurement  policies  to 
minimize  government  use  of  ozone- 
depleting  substances  (section  613).  With 
the  exception  of  the  rulemakings 
implementing  the  phaseout  (57  FR 
33754,  July  30, 1992)  and  section  609 
(57  FR  31242,  July  14, 1992),  EPA  is 
currently  in  the  process  of  promulgating 
regulations  pursuant  to  these  statutory 
provisions. 

One  of  the  provisions  of  the  Act 
which  complements  the  nonessential 
products  ban  under  section  610  is  the 
Significant  New  Alternatives  Policy 
(SNAP)  program  established  under 
section  612.  The  SNAP  program  has 
been  established  to  evaluate  the  overall 
effects  on  human  health  and  the 
environment  of  the  potential  substitutes 
for  ozone-depleting  substances.  The 
SNAP  program  is  a  powerful  tool  to 


identify  substitutes  that  may  pose 
unnecessary  environmental  hazards. 
Through  review  of  substitutes,  the 
Agency  can  ensure  that  environmentally 
preferable  alternatives  will  be 
developed.  Rules  promulgated  under 
SNAP  will  render  it  unlawful  to  replace 
on  ozone-depleting  substance  with  a 
substitute  chemical  or  technology  that 
may  present  adverse  effects  to  human 
health  and  the  environment  if  the 
Administrator  determines  that  some 
other  alternative  is  commercially 
available  and  that  this  alternative  poses 
a  lower  overall  threat  to  human  health 
and  the  environment. 

It  is  important  to  note  that  the  SNAP 
program  will  promote  the  widest  range 
of  environmentally  acceptable 
substitutes.  The  SNAP  program  will  in 
no  case  ban  all  of  the  available  " 
substitutes.  Under  section  612,  the 
SNAP  program  is  only  authorized  to 
prohibit  a  particular  substitute  for  a 
Class  I  or  Class  II  substance  when 
another,  less  environmentally  harmful 
substitute  is  available.  Consequently, 
there  is  no  possibility  that  the  effect  of 
today’s  rulemaking  and  subsequent 
regulatory  action  under  section  612  will 
be  to  ban  the  use  of  all  available 
substitutes  in  a  particular  application. 

G.  Accelerated  Phaseout 

Significant  scientific  advances  have 
continued  since  the  1989  Protocol 
assessments.  Several  reports  since  that 
time  have  indicated  that  ozone 
depletion  is  occurring  more  rapidly  than 
was  previously  believed.  The  most 
recent  Protocol  Scientific  Assessment 
was  issued  on  December  17, 1991.  The 
report,  entitled  Scientific  Assessment  of 
Ozone  Depletion:  1991,  analyzed 
information  collected  from  ground-  and 
satellite-based  monitoring  instruments. 
This  information  indicated  that  there 
had  been  significant  decreases  in  total- 
column  ozone  in  winter,  in  both  the 
northern  and  southern  hemispheres  at 
middle  and  high  latitudes.  This  data 
also  indicated,  for  the  first  time,  the 
depletion  of  stratospheric  ozone  in  these 
latitudes  in  spring  and  summer  as  well. 
The  study  reported  no  significant 
depletion  in  the  tropics.  The  TOMS  data 
indicated  that  for  the  period  1979  to 
1991,  decreases  in  total  ozone  at  45 
degrees  south  ranged  between  4.4 
percent  in  the  fall  to  as  much  as  6.2 
percent  in  the  summer,  while  depletion 
at  45  degrees  north  ranged  between  1.7 
percent  in  the  fall  to  5.6  percent  in  the 
winter.  Data  from  the  ground-based 
Dobson  network  confirmed  these  losses 
in  total  column  ozone  during  the 
twelve-year  period,  but  these  findings 
show  almost  twice  as  much  depletion  as 
the  average  rate  measured  by  the 


ground-based  network  alone  over  a 
twenty-year  period.  Based  on  this  new 
data,  scientists  have  concluded  that  the 
ozone  in  the  stratosphere  during  the 
1980s  disappeared  at  a  much  faster  rate 
than  experienced  in  the  previous 
decade. 

The  recent  UNEP  Scientific 
Assessment  also  included  new  data  on 
the  estimated  ozone  depletion  potentials 
(ODPs)  of  ozone-depleting  substances. 
Hie  assessment  placed  the  ODP  of 
methyl  bromide,  a  chemical  previously 
thought  to  have  an  insignificant  effect 
on  stratospheric  ozone,  at  0.6,  with  a 
range  of  uncertainty  between  0.44-0.69. 
The  Executive  Summary  of  the 
Assessment  stated  that,  “if  the 
anthropogenic  sources  of  methyl 
bromide  are  significant  and  their 
emissions  can  be  reduced,  then  each  ten 
percent  reduction  in  methyl  bromide 
would  rapidly  result  in  a  decrease  in 
stratospheric  bromide  of  1.5  pptv  (parts 
per  trillion  by  volume),  which  is 
equivalent  to  a  reduction  in  chlorine  of 
0.045  to  0.18  ppbv  (parts  per  billion  by 
volume).  This  gain  is  comparable  to  that 
of  a  three-year  acceleration  of  the 
scheduled  phaseout  of  the  CFCs.” 

Several  months  after  the  release  of  the 
Scientific  Assessment,  on  February  3, 
1992,  NASA  released  preliminary  data 
acquired  by  the  ongoing  Arctic  Airborne 
Stratospheric  Experiment-II  (AASE-II), 
a  series  of  high-altitude  instrument¬ 
laden  plane  flights  over  the  northern 
hemisphere  (see  Interim  Findings: 
Second  Airborne  Arctic  Stratospheric 
Expedition).  Additional  data  were  also 
obtained  from  the  initial  observations  by 
NASA’s  Upper  Atmosphere  Research 
Satellite  (UARS),  launched  in 
September  1991.  The  measurements 
showed  higher  levels  of  chlorine  oxide 
(CIO)  (the  key  agent  responsible  for 
stratospheric  ozone  depletion)  over 
Canada  and  New  England  than  were 
observed  during  any  previous  series  of 
aircraft  flights.  These  levels  are  only 
partially  explainable  by  enhanced 
aerosol  surface  reactions  due  to  the 
emissions  from  the  Mount  Pinatubo 
volcano.  The  expedition  also  found  that 
the  levels  of  hydrogen  chloride  (HC1),  a 
chemical  species  that  stores 
atmospheric  chlorine,  were  observed  to 
be  low,  providing  new  evidence  for  the 
existence  of  chemical  processes  that 
convert  stable  forms  of  chlorine  into 
ozone-destroying  species.  The  high  CIO 
and  bromide  oxide  (BrO)  levels 
observed  indicated  that  human-induced 
rates  of  ozone  destruction  could  be  as 
high  as  one  to  two  percent  per  day  for 
short  periods  of  time  beginning  in  late 
January. 

In  addition,  the  levels  of  nitrogen 
oxides  (NO*)  were  also  observed  to  be 
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low,  providing  evidence  of  reactions 
that  take  place  on  the  surface  of  aerosols 
that  diminish  the  ability  of  the 
atmosphere  to  control  the  buildup  of 
chlorine  radicals.  New  observations  of 
HCll  and  nitrogen  oxide  (NO)  imply  that 
chlorine  and  bromide  are  more  effective 
in  destroying  ozone  then  previously 
believed. 

The  NASA  findings  indicate  that  in 
late  January  of  1992,  the  Arctic  air  was 
chemically  “primed”  for  the  potential 
formation  of  a  springtime  ozone  “hole” 
similar  to  that  formed  each  spring  over 
Antarctica.  These  findings  also  are 
consistent  with  theories  that  ozone 
depletion  may  occur  on  aerosols 
anywhere  around  the  globe,  and  not 
only  on  polar  stratospheric  clouds  as 
was  previously  believed. 

After  collecting  more  data,  NASA 
released  an  April  30, 1992  "End  of 
Mission  Statement,"  which  indicated 
that  while  a  rise  in  stratospheric 
temperatures  in  late  January  apparently 
prevented  severe  ozone  depletion  from 
occurring  in  the  Arctic  this  year, 
observed  ozone  levels  were  nonetheless 
lower  than  had  previously  been 
recorded  for  this  time  of  year.  This 
information  has  further  increased  the 
Agency’s  concern  that  significant  ozone 
loss  may  occur  over  populated  regions 
of  the  earth,  thus  exposing  humans, 
plants  and  animals  to  harmful  levels  of 
UV-B  radiation,  and  adds  support  to  the 
need  for  further  efforts  to  limit 
emissions  of  anthropogenic  chlorine 
and  bromide. 

In  response  to  these  findings. 
President  Bush  announced  on  February 
11, 1992  that  the  United  States  would 
unilaterally  accelerate  the  phaseout 
schedule  for  ozone-depleting 
substances,  and  he  called  upon  other 
nations  to  agree  to  an  accelerated 
phaseout  schedule  as  well.  At  the 
Fourth  Meeting  of  the  Parties  to  the 
Montreal  Protocol,  held  in  Copenhagen, 
Denmark  on  November  25, 1992,  the 
Parties  adopted  a  more  stringent 
phaseout  schedule.  Under  the  new 
agreement,  CFC  production  will  be 
capped  at  25  percent  of  the  1986 
baseline  in  1994,  and  production  of 
CFCs,  carbon  tetrachloride,  and  methyl 
chloroform  for  all  but  essential  uses  will 
be  completely  phased  out  by  1996. 
Production  of  halons,  except  for 
essential  uses,  will  be  phased  out  by 
1994.  EPA  has  begun  the  rulemaking 
process  for  implementing  this 
accelerated  phaseout. 

The  accelerated  phaseout  will  have  a 
significant  impact  upon  the  products 
affected  by  today’s  rulemaking.  The 
combined  effects  of  the  excise  tax  and 
the  original  phaseout  schedule  have 
already  created  strong  incentives  for 


industry  to  find  substitutes  for  Class  I 
substances.  In  fact,  current  U.S. 
production  of  Class  I  substances  is  more 
than  40  percent  below  the  levels  set  by 
the  Montreal  Protocol.  The  accelerated 
phaseout  will  significantly  increase  the 
incentives  for  Class  I  substance  users  to 
switch  to  alternatives.  Consequently, 
even  where  a  particular  use  of  s  Class 
I  substance  is  not  included  in  the 
nonessential  products  ban,  the 
substance  in  question  will  rapidly 
become  scarce  and  expensive,  and 
industry  will  be  forced  to  find 
alternative  chemicals  or  processes. 

The  accelerated  phaseout 
dramatically  reduces  the  need  for 
aggressive  EPA  action  under  section 
610.  When  Congress  passed  the  Clean 
Air  Act  Amendments  of  1990,  it 
required  the  phaseout  of  the  production 
of  Class  I  substances  by  the  year  2000. 
Consequently,  there  was  a  period  of 
eight  years  in  which  the  Class  I 
nonessential  products  ban  would  have 
had  an  effect  on  manufacturers  of  these 
products.  However,  the  Montreal 
Protocol  Parties’  decision  to  end 
production  of  CFCs  by  January  1, 1996 
means  that  the  ban  on  nonessential 
products  authorized  in  section  610(b)(3) 
will  only  be  in  effect  for  two  years 
before  the  complete  phaseout  takes 
effect.  As  a  result.  EPA  believes  that 
other  provisions  of  title  VI  provide  more 
effective  and  efficient  means  of 
implementing  the  Act’s  goals  of 
protecting  the  earth’s  stratospheric 
ozone  layer. 

The  final  rule  reflects  this  belief  by 
banning  only  those  products  specified 
in  sections  610(b)  and  610(d)  mat 
contain  Class  I  substances.  Section 
610(d)(1)  is  self-executing  and  bans  the 
sale  or  distribution  of  foam  and  aerosol 
products  containing  or  produced  with 
Class  II  substances  after  January  1, 1994 
unless  an  exception  is  granted  under 
paragraph  610(d)(2).  The  Agency 
believes  that  aerosols  and  plastic 
-  flexible  and  packaging  foams  containing 
or  produced  with  Class  I  substances 
should  also  be  subject  to  the 
nonessential  products  ban  to  avoid 
providing  incentives  for  manufacturers 
to  revert  to  CFC  use  when  the  less 
environmentally  harmful  Class  II 
substances  are  banned  in  these 
applications  after  January  1, 1994  under 
section  610(d).  Moreover,  the  Agency 
believes  that  the  use  of  CFCs  in  these 
two  sectors  is  nonessential;  as  discussed 
elsewhere  in  this  preamble,  a  number  of 
substitutes  for  CFCs  have  already  been 
adopted  in  these  sectors.  The  fact  that 
the  affected  industries  have  already 
largely  made  the  transition  out  of  CFCs 
may  have  encouraged  Congress  to  ban 
the  use  of  Class  II  substances  in  aerosols 


and  noninsulating  foams  under  section 
610(d)  of  the  statute. 

H.  Requirements  Under  Section  610 

I.  Class  I  Products 

Title  VI  of  the  Act  divides  ozone- 
depleting  chemicals  into  two  distinct 
classes  based  cm  their  ability  to  destroy 
ozone  in  the  stratosphere.  Class  I 
substances  are  those  substances 
identified  as  such  in  section  602,  as  well 
as  any  substance  subsequently 
identified  that  has  an  ozone  depletion 
potential  (ODP)  of  0.2  or  greater  (ozone 
depletion  potential  reflects  the 
destructiveness  of  an  ozone-depleting 
substance  relative  to  CFG-11).  Class  I  is 
comprised  of  CFCs,  halons,  carbon 
tetrachloride  and  methyl  chloroform. 
Class  II  substances  have  ODPs  lower 
than  0.2;  at  this  time.  Class  II  consists 
exclusively  of  HCFCs  (see  listing  notice, 
January  22, 1991;  56  FR  2420).  EPA  is 
currently  evaluating  other  substances  to 
determine  whether  they  meet  the 
criteria  for  Class  1  or  Class  II  substances. 

Section  610(b)  of  the  Act  calls  on  EPA 
to  identify  nonessential  products  that 
release  Class  I  substances  into  the 
environment  (including  any  release 
during  manufacture,  use,  storage,  or 
disposal)  and  to  prohibit  any  person 
from  selling  or  distributing  any  such 
product,  or  offering  any  such  product 
for  sale  or  distribution,  in  interstate 
commerce. 

Section  610(b)  (1)  and  (2)  specifies 
products  to  be  prohibited  under  this 
requirement,  including 
“chlorofluorocarbon-propelled  plastic 
party  streamers  and  noise  horns”  and 
“chlorofluorocarbon-containing 
cleaning  fluids  for  noncommercial 
electronic  and  photographic 
equipment.” 

Section  610(b)(3)  extends  the 
prohibition  to  other  products 
determined  by  EPA  to  release  Class  I 
substances  and  to  be  nonessential.  In 
determining  whether  a  product  is 
nonessential.  EPA  is  to  consider  the 
following  criteria:  the  purpose  or 
intended  use  of  the  product,  the 
technological  availability  of  substitutes 
for  such  product  and  for  such  Class  I 
substance,  safety,  health,  and  other 
relevant  factors. 

Section  610(a)  provides  that  EPA  is  to 
promulgate  final  regulations  for  the 
Class  I  products  ban  within  one  year 
after  enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (November  15, 

1991) .  Section  610(b)  provides  that  24 
months  after  enactment  (November  15, 

1992) ,  it  shall  be  unlawful  to  sell  or 
distribute  any  nonessential  product  to 
which  regulations  under  section  610 
apply.  Since  this  rulemaking 
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implementing  section  610(b)  has  been 
published  after  November  15, 1992, 
there  were  no  prohibitions  on 
nonessential  products  in  effect.  This 
regulation  will  take  effect  on  February 
16, 1993. 

2.  Class  U  Products 

Section  610(d)  (1)  states  that  after 
January  1, 1994,  it  shall  be  unlawful  for 
any  person  to  sell  or  distribute,  or  offer 
for  sale  or  distribution,  in  interstate 
commerce — (A)  any  aerosol  product  or 
other  pressurized  dispenser  which 
contains  a  Class  II  substance;  or  (B)  any 
plastic  foam  product  which  contains,  or 
is  manufactured  with,  a  Class  II 
substance.  Section  610(d)(2)  authorized 
EPA  to  grant  exceptions  to  the  Class  II 
ban  in  certain  circumstances. 

EPA  believes  that,  unlike  the  Class  I 
ban,  the  Class  II  ban  is  self-executing  ' 
and  that,  consequently,  EPA  is  not 
required  to  promulgate  regulations 
within  one  year  of  enactment  under 
section  610  to  implement  the  Class  II 
ban.1  Section  610(d)  bans  the  sale  of  the 
specified  Class  II  products  without  any 
reference  to  required  regulations.  EPA 
believes  it  has  the  authority  to  issue 
regulations  as  necessary  to  implement 
the  Class  II  ban  under  sections  610  and 
301  of  the  Clean  Air  Act,  as  amended, 
and  intends  to  do  so  at  a  later  date  in 
order  to  establish  a  procedure  for 
granting  exceptions  under  section 
610(d)(2).  This  will  not,  however,  affect 
the  effective  date  of  the  Class  n  ban. 

EPA  is  currently  in  the  process  of 
drafting  proposed  regulations  for  this 
purpose. 

3.  Medical  Products 

Section  610(e)  states  that  nothing  in 
this  section  shall  apply  to  any  medical 
devices  as  defined  in  section  601(8). 
Section  601(8)  defines  “medical  device” 
as  any  device  (as  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321))  diagnostic  product,  drug  (as 
defined  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act),  and  drug  delivery 
system — (A)  if  such  device,  product, 
drug,  or  drug  delivery  system  utilizes  a 
Class  I  or  Class  II  substance  for  which 
no  safe  and  effective  alternative  has 
been  developed  and,  where  necessary, 
approved  by  the  Commissioner  of  the 
Food  and  Drug  Administration  (FDA); 
and  (B)  if  such  device,  product,  drug,  or 
drug  delivery  system,  has,  after  notice 


1  Although  the  legislative  history  of  section  610 
is  unclear  on  this  point,  the  Senate  Statement  of 
Managers  specifically  states  that  die  section  608  ban 
on  the  venting  of  refrigerants,  which  like  the  Class 
D  ban  is  an  outright  prohibition,  is  self-executing 
and  will  take  effect  on  the  stated  date  even  if  that 
date  is  in  advance  of  EPA  regulations  implementing 
the  ban.  See  Congressional  Record,  page  S16948, 
October  27, 1900. 


and  opportunity  for  public  comment, 
been  approved  and  determined  to  be 
essential  by  the  Commissioner  in 
consultation  with  the  Administrator. 

The  FDA  currently  lists  12  medical 
devices  for  human  use  as  essential  uses 
of  CFCs  in  21  CFR  2.125.  These  devices 
consist  of  certain  metered  dose  inhalers 
(MDIs),  contraceptive  vaginal  foams, 
intrarectal  hydrocortisone  acetate, 
polymyxin  B  sulfate-bacitracin-zinc- 
neomycin  sulfate  soluble  antibiotic 
powder  without  excipients  for  topical 
use,  and  anesthetic  drugs  for  topical  use 
on  accessible  mucous  membranes  where 
a  cannula  is  used  for  application. 

No  medical  products  as  defined  above 
are  banned  by  the  provisions  of  today’s 
rulemaking.  Today’s  regulation 
specifically  exempts  medical  products 
contained  in  the  FDA’s  list  of  essential 
uses  (21  CFR  2.125),  as  well  as  gauze 
bandage  adhesives  and  adhesive 
removers,  lubricants  for  pharmaceutical 
and  tablet  manufacture,  and  topical 
anesthetic  and  vapocoolant  products. 
Regulation  of  medical  products  may  be 
considered  at  a  later  date  under  the 
conditions  in  section  610(e)  and  section 
601(8). 

I.  Notice  of  Proposed  Rulemaking 

On  January  16, 1992,  EPA  published 
a  notice, of  proposed  rulemaking  (NPRM 
57  FR  1992)  addressing  isr'es  related  to 
the  prohibition  required  by  section  610 
of  the  Act  on  the  sale  or  distribution  in 
interstate  commerce  of  nonessential 
Class  I  products. 

In  developing  the  proposed  rule,  EPA 
was  assisted  by  a  subcommittee  of  the 
standing  Stratospheric  Ozone  Protection 
Advisory  Committee  (STOP AC).  The 
STOP  AC  consists  of  members  selected 
on  the  basis  of  their  professional 
qualifications  and  diversity  of 
perspectives  and  provides  balanced 
representation  from  the  following 
sectors:  industry  and  business; 
academic  and  educational  institutions; 
federal,  state  and  local  government 
agencies;  and  environmental  groups. 
Since  its  formation,  the  STOP  AC  has 
provided  advice  and  counsel  to  the 
Agency  on  policy  and  technical  issues 
related  to  the  protection  of  the 
stratospheric  ozone  layer. 

In  1990,  members  were  asked  to 
participate  in  subgroups  of  the  STOP  AC 
to  assist  the  Agency  in  developing 
regulations  under  the  new  requirements 
of  title  VI  of  the  Clean  Air  Act,  as 
amended  in  1990.  To  date,  the 
Subcommittee  on  Nonessential  Products 
has  met  twice,  reviewing  two  in-depth 
briefing  packets  (contained  in  Docket 
A-91-39)  and  offering  comments  and 
technical  expertise  on  the  January  16 
proposed  rule. 


In  its  NPRM,  EPA  proposed 
definitions  for  the  terms 
“chlorofluorocarbon,”  “commercial,” 
“consumer,”  “distributor,”  “product,” 
and  “release.”  These  proposed 
definitions  would  apply  only  to 
regulations  under  section  610.  In 
describing  these  definitions,  EPA 
discussed  the  legal  and  policy  aspects  of 
the  various  options  considered.  The 
NPRM  also  discussed  at  great  length  the 
criteria  used  to  determine  whether  a 
product  was  nonessential  under  section 
610(b)(3).  The  proposed  rule  listed  the 
products  identified  as  nonessential  by 
the  statute,  as  well  as  the  products 
which  the  Agency  proposed  to  identify 
as  nonessential.  The  proposed  rule 
called  for  banning  the  sale  or 
distribution  of  the  CFC-containing 
products  specifically  mentioned  in  the 
statute,  and,  in  addition,  plastic  flexible 
or  packaging  foams  and  all  aerosol 
products  except  seven  uses  which  were 
specifically  identified.  The  NPRM  also 
explained  EPA’s  decision  to  include 
aerosols  and  pressurized  dispensers 
containing  CFCs,  as  well  as  plastic 
flexible  and  packaging  foams  produced 
with  CFCs  in  the  Class  I  nonessential 
products  ban.  Finally,  the  NPRM 
requested  comments  on  whether  halon 
fire  extinguishers  for  residential  use 
should  be  banned  as  nonessential 
products. 

1.  Specified  Class  I  Products 

a.  CFC-propelled  plastic  party 
streamers.  EPA  found  only  one  type  of 
product  that  fits  the  description 
“chlorofluorocarbon-propelled  plastic 
party  streamers”  as  set  forth  in  section 
601(b)(1).  String  confetti  is  a  household 
novelty  product  comprised  of  a  plastic 
resin,  a  solvent,  and  a  propellant  mixed 
together  in  a  pressurized  can.  When  the 
dispensing  nozzle  is  depressed,  blowing 
action  converts  the  resin  into  plastic 
foam  streamers  and  propels  them  a  few 
feet.  Once  popular  at  children’s  parties, 
string  confetti  was  commonly  known  by 
its  commercial  name  “silly  string.” 

String  confetti  was  originally 
manufactured  using  CFC-12  as  the 
blowing  agent.  However,  EPA  is 
unaware  of  any  company  that  currently 
uses  CFCs  in  this  type  of  product.  The 
use  of  CFC-12  in  string  confetti  was  not 
prohibited  by  EPA’s  1978  aerosol  ban 
because  technically  the  CFC  also  served 
as  an  active  ingredient  in  the  product 
and  not  exclusively  as  an  aerosol 
propellant.  Manufacturers  switched 
initially  to  hydrocarbon  systems  but, 
due  to  flammability  concerns,  have 
since  moved  to  HCFC-22  systems. 
HCFC-22  is  a  Class  II  substance  with  an 
ozone  depletion  potential  of  0.05  (one 
twentieth  that  of  CFC-12)  (see  listing 
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notice  of  ozone  depleting  substances  56 
FR  2420;  January  22, 1991). 

EPA  believes  that  since  the  excise  tax 
and  production  limits  on  CFCs  will 
continue  to  raise  their  cost,  it  is  unlikely 
that  they  would  again  be  used  to  propel 
string  confetti.  Nonetheless,  as  required 
by  the  statute,  the  proposed  rule  called 
for  a  prohibition  on  the  sale  or 
distribution  of  any  CFC-propelled 
plastic  party  streamers. 

b.  CFC-propelled  noise  horns.  A  noise 
horn  is  generally  regarded  as  a  product 
from  which  the  high  dispensing 
pressure  of  a  propellant  produces  a  loud 
piercing  sound  that  can  travel  long 
distances.  EPA  is  aware  of  several 
products  that  could  fit  the  description  of 
"noise  horns"  in  section  610(b)(10), 
including  marine  safety  noise  horns, 
sporting  event  noise  horns,  personal 
safety  noise  horns,  wall-mounted 
industrial  noise  horns  used  as  alarms  in 
factories  and  other  work  areas,  and 
intruder  noise  horns  used  as  alarms  in 
homes  and  cars. 

In  the  past,  many  boaters  used  noise 
horns  propelled  by  CFG-12  to  meet  U.S. 
Coast  Guard  regulations  requiring 
vessels  of  all  sizes  to  carry  a  noise¬ 
making  signalling  device.  One  of  the 
largest  manufacturers  of  such  “marine 
safety”  noise  horns  reported  that  all  of 
its  horn  products  except  for  the  smallest 
canister  (2.1  ounces)  had  either  been 
reformulated  to  use  HCFC-22  or 
dropped  from  its  product  line. 

According  to  this  manufacturer,  the 
reason  that  CFC-12  is  still  used  in  its 
smallest  canister  is  that  the  Department 
of  Transportation  (DOT)  has  not  yet 
approved  a  canister  of  that  size  to 
accommodate  the  different  pressure  of 
HCFC-22. 

The  use  of  CFC-12  in  noise  horns  was 
not  prohibited  by  the  1978  aerosol  ban 
because  the  CFC  served  as  the  sole 
ingredient  in  the  product  and  not 
merely  as  a  propellant.  EPA’s  report 
Alternative  Formulations  to  Reduce  CFC 
Use  in  U.S.  Exempted  and  Excluded 
Aerosol  Products  ( Alternative 
Formulations)  states  that  as  of 
September  1989,  “several 
manufacturers”  of  noise  horns  had 
switched  from  CFC-12  to  HCFC-22. 
Noise  horns  propelled  with  HCFC-22 
meet  or  exceed  all  Coast  Guard 
requirements  and  are  available  in 
canisters  as  small  as  4.5  ounces.  EPA 
believes  that  4.5  ounce  canisters  are 
sufficiently  small  to  satisfy  consumer 
needs  for  all  recreational,  boating, 
automotive  and  home  uses,  and  should 
not  cost  significantly  more  than  the 
currently  available  2.1  ounces  size  that 
uses  CFC-12.  Other  alternative 
propellants  forlioise  horns  include 
HCFC-142b  (in  a  mixture  with  HCFC- 


22),  hydrocarbons,  and 
hydrofluorocarbon  (HFC)-134a. 
Hydrocarbons  have  not  been  commonly 
used  due  to  flammability  concerns. 
HFC-134a  appears  promising  as  a  non- 
chlorinated  substitute  that  unlike 
HCFC-22  poses  no  threat  to  the  ozone 
layer.  HFG-134a  has  recently  become 
available  in  limited  commercial 
quantities.  EPA  believes  that  the  current 
and  potential  availability  of  effective 
substitutes  (including  either  the  use  of 
a  different  propellant  or  a  slightly  larger 
canister  pending  DOT  approval  of  the 
smallest)  indicates  Congressional  intent 
to  prohibit  the  sale  and  distribution  of 
any  CFC-propelled  noise  horns, 
including  those  which  serve  as  safety 
devices. 

Other  products  propelled  with  CFCs 
that  appear  to  fit  tne  description  “noise 
horns”  in  section  610(b)(1)  include 
sporting  event  noise  horns,  personal 
safety  noise  horns,  wall-mounted 
industrial  noise  horns  used  as  alarms  in 
factories  and  other  work  areas,  and 
intruder  noise  horns  used  as  alarms  in 
homes  and  cars.  The  availability  of 
substitutes  for  these  other  noise  horn 
products  is  similar  to  that  of  the  marine 
safety  noise  homs.  In  fact,  the  same 
noise  horn  product  may  perform  several 
of  the  uses,listed  above. 

As  with  the  party  streamers,  EPA 
believes  that  the  excise  tax  and  the 
limits  on  supply  have  raised  the  prices 
of  CFCs  so  much  that  it  may  already  be 
more  economical  to  use  substitutes  in 
noise  homs.  Nevertheless,  in  the 
January  16, 1992  NPRM,  EPA  proposed 
to  ban  all  noise  homs  propelled  with 
CFCs,  as  required  by  the  statute. 

c.  CFC-containing  cleaning  fluids  for 
noncommercial  electronic  and 
photographic  equipment.  Cleaning 
fluids  are  generally  used  to  remove 
oxides,  contaminants,  dust,  dirt,  oil, 
airborne  chemicals,  fingerprints,  and 
fluxes  (the  waste  produced  during 
soldering)  from  electronic  and 
photographic  equipment.  These  fluids 
are  currently  comprised  of  CFCs, 

HCFCs,  methyl  chloroform  or  alcohols, 
either  alone  or  in  mixtures. 

EPA  identified  several  products  that  it 
considered  to  be  CFC-containing 
cleaning  fluids  for  the  uses  described  in 
section  610(b)(2).  These  products  fall 
into  four  broad  categories:  solvent  wipes 
containing  CFC-113  (pre-moistened 
cloths),  liquid  packaging  containing 
CFC-113  (applied  with  a  cloth  or  other 
applicator),  solvent  sprays  containing 
CFC-113  and/or  CFC-11  (sprayed  from 
a  pressurized  container  through  a  nozzle 
or  tube),  and  gas  sprays  containing 
CFC-12  (pressurized  fluid  released  as  a 
gas  to  physically  blow  particles  from  a 
surface).  These  cleaning  fluid  products 


include  tape  and  computer  disk  head 
cleaners,  electronic  circuit  and  contact 
cleaners,  film  and  negative  cleaners, 
flux  removers,  and  camera  lens  and 
computer  keyboard  dusters. 

EPA  believes  that  the  tax  and  the 
limits  on  supply  are  providing  an  ever- 
increasing  incentive  for  users  of 
noncommercial  cleaning  fluids  to 
switch  from  products  containing  CFCs 
to  alternatives.  Nevertheless,  the 
January  16, 1992  NPRM  proposed  to  ban 
the  noncommercial  use  of  these 
products,  as  required  by  the  statute. 

2.  Criteria 

Section  610  authorizes  the 
Administrator  to  identify  and  ban 
nonessential  products  in  addition  to 
those  specifically  addressed  in  the  Act. 

In  keeping  with  Congressional  intent, 
EPA  examined  products  that  were  not 
specifically  addressed  in  the  statute. 
Section  610(b)(3)  provides  that  in 
examining  these  products,  the 
Administrator  consider  the  purpose  or 
intended  use  of  the  product,  the 
technological  availability  of  substitutes 
for  such  product  and  for  such  Class  I 
substance,  safety,  health,  and  other 
relevant  factors.  The  statute  requires 
EPA  to  consider  each  criterion  but  does 
not  outline  either  a  ranking  or  a 
methodology  for  comparing  their 
relative  importance,  not  does  it  require 
that  any  minimum  standard  within  each 
criterion  be  met.  EPA  considered  all  of 
these  criteria  in  determining  whether  a 
product  was  nonessential.  In  addition, 
EPA  reviewed  the  criteria  used  in  the 
development  of  its  1978  ban  on  aerosol 
propellant  uses  of  CFCs  under  the  Toxic 
Substances  Control  Act  (TSCA).  All  of 
these  criteria  are  discussed  below. 

a.  Criteria  in  the  1978  Ban.  The 
criteria  used  by  EPA  to  determine  which 
products  should  be  exempted  from  the 
1978  ban  as  “essential  uses”  were:  (1) 
“Nonavailability”  of  alternative 
products;  (2)  economic  significance  of 
the  product,  including  the  economic 
effects  of  removing  the  product  from  the 
market;  (3)  environmental  and  health 
significance  of  the  product;  and  (4) 
effects  on  the  “quality  of  life”  resulting 
from  no  longer  having  the  product 
available  or  from  using  an  alternative 
produce  (See  Essential  Use 
Determinations — Revised,  1978).  These 
criteria  are  in  many  ways  comparable  to 
those  included  in  section  610. 

The  background  document  supporting 
the  1978  ban  states  that  when  granting 
“essential  use”  exemptions,  EPA 
believed  that  no  single  factor  was 
sufficient  to  determine  that  a  product  or 
particular  use  was  essential.  The  lack  of 
available  substitutes  alone,  for  example, 
was  not  sufficient  for  EPA  to  exempt  a 


4774 


Federal  Register  /  Vol.  58.  No.  10  /  Friday.  January  15.  1993 


product  The  product  also  had  to 
provide  an  important  societal  benefit  to 
obtain  an  "essential  use”  exemption.  If 
an  alternative  did  exist  however,  EPA 
decided  that  this  product  or  use  was  not 
“essential,”  and  that  it  was  not 
necessary  to  make  any  judgements 
concerning  the  other  criteria. 

In  other  words,  if  EPA  determined 
that  an  aerosol  product  had  an  available 
alternative,  EPA  did  not  need  to  make 
a  determination  on  whether  its  purpose 
was  or  was  not  important  in  order  to 
deny  any  petition  for  exemption  for  that 
product  under  the  1978  rule. 

b.  Criteria  in  the  Clean  Air  Act 
Amendments  of  1990 — 1.  The  Purpose 
of  Intended  Use  of  the  Product.  EPA 
interprets  this  criterion  as  relating  to  the 
importance  of  the  product,  specifically 
whether  the  product  is  sufficiently 
important  that  the  benefits  of  its 
continued  production  outweigh  the 
associated  danger  from  the  continued 
use  of  a  Class  I  ozone-depleting 
substance  in  it,  or  alternatively,  whether 
the  product  is  so  unimportant  that  even 
a  lack  of  available  substitutes  might  net 
prevent  the  product  from  being 
considered  nonessential.  For  example, 
the  statute  seems  to  indicate  that  the 
purpose  or  intended  use  of  medical 
products  is  important  enough  to 
preclude  EPA  from  banning  as 
nonessential  any  medical  product 
without  an  "effective  alternative,”  and 
that,  conversely,  party  streamers  are  not 
important  enough  to  warrant  the 
continued  use  of  CFCs  regardless  of  the 
availability  of  substitutes. 

However,  the  other  examples  of 
nonessential  products  cited  by  Congress 
for  EPA  to  ban  at  a  minimum  do  not 
provide  as  clear-cut  an  illustration  of 
this  criterion.  Noise  horns,  for  example, 
are  primarily  used  for  safety  reasons. 

Nor  is  the  use  of  cleaning  fluids  on 
noncommercial  photographic  and 
electronic  equipment  generally 
considered  to  be  frivolous.  EPA  believes 
that  these  examples  of  nonessential 
products  provided  by  Congress  show 
that  while  it  is  critical  to  consider  the 
purpose  or  intended  use  of  a  product 
along  with  the  other  specified  criteria. 
Congress  did  not  intend  to  limit  EPA’s 
authority  to  consideration  of  only  the 
.  intended  use. 

A  possible  corresponding  criterion 
from  the  1978  aerosol  ban  is  the  effect 
on  the  “quality  of  life”  of  no  longer 
having  the  product  available  or  of  using 
an  alternative.  As  discussed  above,  the 
product  had  to  provide  an  important 
societal  benefit  for  EPA  to  grant  an 
exemption  from  the  1978  ban,  even  if 
the  product  did  not  have  an  available 
alternative.  Consequently,  in  the  Class  I 
nonessential  products  ban  under  section 


610(b)(3),  EPA  considered  the 
contribution  to  the  quality  of  life  of  a 
product  using  a  Class  I  substanoe,  the 
impact  of  compelling  a  transition  to  a 
substitute  chemical  or  process,  and  the 
impact  of  the  product’s  removal  from 
the  market  altogether,  in  evaluating  this 
criterion. 

The  distinction  between  a 
‘nonessential  product”  and  a 
"nonessential  use  erf  Class  I  substances 
in  a  product”  is  also  relevant  to  this 
criterion.  While  foam  cushioning 
products  for  beds  and  furniture  are  not 
"frivolous,”  for  example,  the  use  of  a 
Class  I  substance  in  the  process  of 
manufacturing  foam  cushioning  where 
substitutes  are  readily  available  could 
be  considered  nonessential.  EPA 
believes  that  the  extent  to  which 
manufacturers  of  a  product  have  already 
switched  out  of  Class  I  substances  is  a 
relevant  indicator  for  this  criterion.  For 
example,  the  Agency  believes  that  in 
sectors  where  the  grant  majority  of 
manufacturers  had  already  shifted  to 
substitutes,  the  use  of  a  Class  I 
substance  in  that  product  may  very  well 
be  nonessential;  EPA  is  also  aware  that 
in  certain  subsectors,  the  continued  use 
of  CFCs,  despite  the  imposition  of  the 
excise  tax  and  the  impending 
production  phaseout,  may  indicate 
failure  to  meet  one  or  more  of  the 
criteria  for  nonessentiality,  such  as  the 
technological  availability  of  substitutes. 
Consequently,  EPA  carefully  examined 
sectors  in  which  most  of  the  market  had 
switched  out  of  CFCs. 

2.  The  Technological  Availability  of 
Substitutes.  EPA  interprets  this  criterion 
to  mean  the  existence  and  accessibility 
of  alternative  products  or  alternative 
chemicals  for  use  in,  or  in  place  of, 
products  releasing  Class  I  substances. 
EPA  believes  that  the  phrase 
“technological  availability”  may 
include  both  currently  available 
substitutes  (i.e.,  presently  produced  and 
sold  in  commercial  quantities)  and 
potentially  available  substitutes  (i.e., 
determined  to  be  technologically 
feasible,  environmentally  acceptable 
and  economically  viable,  but  not  yet 
produced  and  sold  in  commercial 
quantities).  However,  EPA  considered 
the  current  availability  of  substitutes 
more  compelling  than  the  potential 
availability  of  substitutes  in  determining 
whether  a  product  was  nonessential. 

The  corresponding  criterion  from  the 
1978  ban  is  the  "nonavailability  of 
alternative  products.”  In  its  supporting 
documentation,  EPA  stated  that  this  was 
the  primary  criterion  for  determining  if 
a  product  has  an  "essential  use”  under 
the  1978  rale.  EPA  emphasized, 
however,  that  the  absence  of  an 
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available  alternative  did  not  alone 
disqualify  a  product  from  being  banned. 

Tne  availability  of  substitutes  is 
clearly  a  critical  criterion  for 
determining  if  a  product  is  noneesential. 
In  certain  cases,  a  substitute  that  is 
technologically  feasible, 
environmentally  acceptable  and 
economically  viable,  but  not  yet 
produced  and  sold  in  commercial 
quantities,  may  meet  this  criterion.  EPA 
believes  that,  where  substitutes  are 
readily  available,  the  use  of  controlled 
substances  could  be  considered 
nonessential  even  in  a  product  that  is 
extremely  important. 

It  should  be  noted,  however,  that  EPA 
does  not  necessarily  advocate  all 
substitutes  that  are  currently  being  used 
in  place  of  CFCs  in  the  products  EPA 
identifies  as  nonessential.  Some 
manufacturers  have  switched  from  CFCs 
to  substitutes  that  may  have  serious 
health  and  safety  concerns.  EPA  will  be 
looking  carefully  at  the  relative  risks 
and  merits  of  different  substitutes  for 
ozone-depleting  substances  as  it 
implements  section  612  (SNAP).  On  the 
other  hand,  EPA  wants  to  reassure  the 
public  that  the  section  610  and  the 
section  612  rulemakings  will  not,  either 
intentionally  or  inadvertently,  leave 
manufacturers  or  consumers  without 
appropriate  substances  for  each 
essential  use. 

3.  Safety  and  Health.  EPA  interprets 
these  two  criteria  to  mean  the  effects  on 
human  health  and  the  environment  of 
the  products  releasing  Class  I  substances 
or  their  substitutes.  In  evaluating  these 
criteria,  EPA  considered  the  direct  and 
indirect  effects  of  product  use,  and  the 
direct  and  indirect  effects  of 
alternatives,  such  as  ozone-depletion 
potential,  flammability,  toxicity, 
corrosiveness,  energy  efficiency,  ground 
level  air  hazards,  and  other 
environmental  factors. 

If  any  safety  or  health  issues 
prevented  a  substitute  from  being  used 
in  a  given  product,  EPA  then  considered 
that  substitute  to  be  “unavailable”  at 
this  time  for  that  specific  product  or 
use.  As  new  information  becomes 
available  on  the  health  and  safety  effects 
of  possible  substitutes,  EPA  may  re¬ 
evaluate  determinations  made  regarding 
the  nonessentiality  of  products  not 
covered  in  today’s  rulemaking  or,  as 
stated  above,  the  Agency  may  take 
action  under  section  612. 

4.  Other  Relevant  Factors.  Section 
610(b)(3)  does  not  specify  that  EPA 
must  consider  the  economic  impact  of 
banning  a  product,  as  in  the  1978  ban, 
but  the  Agency  did  consider  the 
economic  impact  erf  such  an  action  as  an 
“other  relevant  factor.”  EPA  believes 
that  it  has  the  authority  under  section 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1093  /  Rules  and  Regulations 


4775 


610(b)(3)  to  consider  any  relevant 
factors,  including  costs,  in  determining 
whether  products  are  nonessential. 

In  considering  the  immediate 
economic  impact  of  banning  the  use  of 
a  Class  I  substance  in  a  product,  EPA 
attempted  to  compare  the  cost  of  the 
possible  substitutes  and  the  cost  of  the 
Class  I  substance,  including  the  effects 
of  the  excise  tax  and  the  limits  on 
production  and  importation  under  the 
Clean  Air  Act,  when  this  information 
was  available.  EPA  believes  that  in 
many  cases  the  tax  and  supply  limits 
have  already  provided  a  compelling 
incentive  for  manufacturers  using  Class 
I  substances  to  switch  to  substitutes. 

EPA  also  considered  the  available 
information  on  manufacturing  costs 
associated  with  using  substitutes  or 
switching  to  alternative  market  lines. 
Finally,  EPA  attempted  to  assess  the 
societal  costs  of  eliminating  the  product 
altogether  where  appropriate. 

Another  relevant  factor  that  EPA 
considered  was  the  impact  of  state  or 
local  laws  prohibiting  the  use  of  certain 
substances  commonly  used  as 
substitutes  for  ozone-depleting 
chemicals.  For  example,  Massachusetts, 
New  Jersey  and  California  all 
specifically  limit  the  use  of  methylene 
chloride,  which  is  used  as  a  CFC- 
substitute  for  some  flexible  foam 
products.  Other  areas  have  limits  on  the 
general  emissions  of  volatile  organic 
compounds  (VOCs).  If  the  only  available 
substitute  for  the  use  of  a  Class  I 
substance  in  a  product — including  both 
alternative  chemicals  and  product 
substitutes — was  a  chemical  whose  use 
was  prohibited  in  certain  areas,  EPA 
considered  substitutes  to  be  unavailable 
for  that  product  in  those  areas.  As  stated 
above,  however,  the  lack  of  available 
substitutes  did  not  automatically 
disqualify  a  product  from  being 
prohibited  as  nonessential. 

Finally,  after  publication  of  the 
proposed  rule,  EPA  received  comments 
on  a  number  of  products  not  specifically 
covered  in  the  proposed  rule.  A  number 
of  these  products,  such  as  tobacco 
expanded  with  CFCs  and  closed  cell 
polyurethane  foam  used  as  a  flotation 
foam,  may  meet  the  criteria  for 
designation  as  nonessential  products 
subject  to  the  Class  I  nonessential 
products  ban.  EPA  believes,  however, 
that  it  would  be  inappropriate  to 
include  new  product  categories  in  the 
ban  which  were  not  considered  by  the 
proposed  rule.  Consequently,  today’s 
rulemaking  covers  only  products 
included  in  the  January  16, 1992 
proposed  rule.  EPA  has  the  authority  to 
consider  designating  as  nonessential 
other  products  which  release  ozone- 
depleting  substances  in  future 


rulemakings,  however,  and  the  Agency 
may  consider  such  action  if  at  a  later 
date  EPA  determines  that  these  products 
satisfy  the  criteria  for  nonessentiality. 

In  evaluating  products  for  inclusion 
in  the  Class  I  nonessential  products  ban, 
EPA  considered  all  of  the  criteria 
described  above.  Any  one  of  the  criteria 
outlined  above  could  be  the  deciding 
factor  in  relation  to  all  other  factors  in 
determining  whether  a  product  was,  or 
was  not,  covered  under  the  ban. 

3.  Other  Products 
In  determining  which  products  to 
prohibit  under  section  610(b)(3),  the 
Agency  considered  every  major  use 
sector  (although  not  each  individual 
product  or  brand)  of  each  Class  I 
substance  (CFCs,  halons,  carbon 
tetrachloride  and  methyl  chloroform), 
including  refrigeration  and  air 
conditioning,  solvent  use,  fire 
extinguishing,  foam  blowing,  and 
aerosol  uses.  Based  on  this  review,  the 
Agency  identified  three  broadly  defined 
products  for  further  preliminary 
evaluation:  aerosol  products  and 
pressurized  dispensers  containing  CFCs, 
plastic  flexible  and  packaging  foams, 
and  halon  fire  extinguishers  tor 
residential  use.  EPA  then  analyzed  these 
three  sectors  in  more  detail  before 
preparing  the  January  16, 1992  NPRM. 

EPA  had  reason  to  believe  that  in  each 
of  these  sectors  two  important 
conditions  existed:  substitutes  were 
already  available  for  the  product  or  the 
Class  I  substance  used  or  contained  in 
that  product;  and,  either  the  affected 
industry  had,  for  the  most  part,  moved 
out  of  the  Class  I  substances  or  the 
market  share  of  products  using  or 
containing  Class  I  substances  was  small 
and  shrinking. 

In  addition,  in  the  case  of  aerosols 
and  plastic  flexible  and  packaging 
foams,  section  610(d)  imposes  a  self- 
effectuating  ban  on  the  sale  or 
distribution  of  such  products  containing 
or  produced  with  Class  II  substances 
after  January  1, 1994.  The  Agency  was 
concerned  that  failure  to  ban 
nonessential  products  containing  or 
produced  with  Class  I  substances  in 
these  use  sectors  would  provide  an 
incentive  for  the  affected  industries  to 
switch  back  to  the  use  of  Class  I 
substances  after  that  date,  resulting  in 
increased  damage  to  the  environment. 

In  the  January  16, 1992  NPRM,  EPA 
proposed  to  ban  the  sale  or  distribution 
of  aerosols  and  pressurized  dispensers 
containing  CFCs  and  plastic  flexible  and 
packaging  foams  manufactured  with 
CFCs.  In  addition,  it  requested  public 
comment  on  the  advantages  and 
disadvantages  of  including  residential 
home  fire  extinguishers  in  the  ban,  but 


it  did  not  propose  including  these 
products  in  this  rulemaking.  The 
reasoning  behind  EPA’s  decision  is 
described  in  greater  detail  below. 

Refrigeration  and  air-conditioning, 
including  mobile  air-conditioning, 
represent  the  largest  total  use  of  Class  I 
substances  in  the  United  States  (31.8 
percent  weighted  by  ozone-depletion 
potential  in  1987).  Substances  are 
available  for  some  refrigeration  and  air- 
conditioning  products.  EPA  believes 
that  substitutes  for  some  uses,  like 
refrigerant  in  motor  vehicle  air 
conditioners,  are  already  available,  and 
that  the  affected  industries  are 
switching  to  these  alternatives  (the 
major  automobile  companies,  for 
example,  are  introducing  new  models 
which  use  HFC-134a  rather  than  CFC- 
12  in  their  air  conditioning  systems). 
However,  potential  substitutes  for  other 
refrigeration  and  air-conditioning  uses 
are  still  being  evaluated.  For  example, 
HCFC-123  has  been  proposed  as  a 
replacement  for  CFC-11,  but  toxicity 
testing  of  HCFC-123  has  only  recently 
been  completed. 

EPA  dia  not  include  prohibitions  on 
the  use  of  Class  I  substances  in 
refrigeration  or  air  conditioning  in  the 
proposed  rule  because  conclusions  on 
the  appropriate  substitutes  were  not 
anticipated  to  be  available  within  the 
time-frame  of  this  rulemaking. 
Accordingly,  EPA  could  not  conclude 
that  any  refrigeration  or  air  conditioning 
uses  were  nonessential  at  the  time  of 
proposal.  The  industry  continues  to 
investigate  chemical  substitutes  for 
CFCs  in  deep  freeze  applications,  as 
well  as  substitutes  for  CFC-114  and 
CFC-115.  EPA  plans  to  specifically 
address  refrigeration  and  air- 
conditioning  uses  of  Class  I  substances 
under  its  upcoming  section  608 
regulations  to  require  the  recovery  and 
reuse  of  refrigerants  in  these 
applications. 

Solvent  uses  of  Class  I  substances, 
including  commercial  electronics  de- 
fluxing,  precision  cleaning,  metal 
cleaning  and  dry  cleaning,  also 
represent  a  significant  use  in  the  U.S. 
(21.7  percent  weighted  by  ODP  in  1987). 
Industry  has  identified  potentially 
available  substitutes  for  nearly  all  of  the 
thousands  of  products  currently 
manufactured  with  Class  I  solvents,  and 
many  companies  have  already  phased 
out  the  use  of  CFCs  in  certain  products. 

EPA  did  not  address  solvent  use  in 
the  proposed  regulations  because  the 
sheer  number  of  products  and  the  range 
of  potential  substitutes  (each  with 
specific  technical  and  health  and  safety 
issues)  made  it  impossible  for  EPA  to 
conclude  that  substitutes  are  currently 
available  for  any  of  these  specific  uses, 
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and  thus  that  such  uses  were 
nonesse&ttaL  within  the  short  statutory 
time-frame  of  this  rulemaking.  However, 
the  Agency  recognizes  that  the  solvent 
industry  is  also  making  significant 
progress  toward  the  elimination  of 
ozone-depleting  chemicals  86  solvents. 

EPA  considered  the  use  of  Class  1 
substances  In  fire  extinguishing ' 
applications  in  its  initial  review  as  well. 
Halons  are  widely  used  in  fire 
extinguishing  systems  today.  These  fire 
extinguishing  systems  include  both  total 
flooding  systems  (such  as  stationary  fire 
suppression  systems  in  large  computer 
facilities)  and  streaming  systems  (such 
as  hand-held  fire  extinguishers).  In 
evaluating  possible  nonessential  uses  of 
halons  in  fire  fighting,  the  Agency 
divided  the  fire  protection  sector  into 
six  broad  end  uses:  (1)  Residential/ 
Consumer  Streaming  Agents,  (2) 
Commercial/lndustrial  Streaming 
Agents,  (3)  Military  Streaming  Agents, 
(4)  Total  Flooding  Agents  for  Occupied 
Areas,  (S)  Total  Flooding  Agents  for 
Unoccupied  Areas,  and  (6)  Explosion 
Inertion. 

Although  halons  are  extremely 
effective  at  fighting  fires,  they  have 
extremely  high  ODPs.  In  fact,  although 
total  halon  production  (measured  in 
metric  tons)  comprised  just  2  percent  of 
the  total  production  of  Class  I 
substances  in  1986,  halons  represented 
23  percent  of  the  total  estimated  ozone 
depletion  potential  of  CFCs  and  halons 
combined.  Consequently,  halons  in  fire 
extinguishing  equipment  represent  a 
significant  use  sector  in  terms  of  ozone 
depleting  potential,  and  the  Agency  has 
worked  closely  with  industry  and  the 
military  to  minimize  halon  emissions 
and  encourage  a  rapid  transition  to 
acceptable  substitutes.  Halon  recycling 
and  banking  is  instrumental  in  reducing 
halon  emissions  and  will  extend  the 
availability  of  these  chemicals  past  the 
phaseout. 

The  fire  protection  community  has 
made  considerable  progress  in  adopting 
alternatives  to  halons  in  fire  protection 
applications.  Most  recent  efforts  to 
develop  substitutes  far  halon  have 
focused  primarily  on  halocarhon 
chemicals,  but  several  “alternative” 
agents  such  as  water,  carbon  dioxide, 
foam,  and  dry  chemical  are  already  in 
widespread  use  as  fire  extinguishes ts 
and  can  he  expected  to  find  usees 
substitutes  for  halons  in  many 
applications. 

Substitutes  for  halons,  whether  other 
halocaibons  or  alternatives  such  as 
water,  should  meet  four  general  criteria 
to  provide  a  basis  for  determining  that 
the  use  cf  halon  in  residential  fire 
extinguishers  is  nonasaential.  They 
must  be  effective  fire  protection  agents, 


they  must  have  an  acceptable 
environmental  impact,  they  must  have  a 
low  toxicity,  and  they  must  be  relatively 
clean  or  volatile.  In  addition,  they  must 
be  commercially  available  as  a  halon 
replacement  in  the  near  future. 

The  excise  tax  an  halons  is  scheduled 
to  rise  from  $0.25  per  pound  to  $13.05 
per  pound  for  hakim  1211  and  $43.50 
per  pound  for  halon  1301  in  1994.  EPA 
anticipates  that  this  dramatic  increase  in 
the  price  of  halons  will  provide  a 
significant  economic  incentive  for 
consumers  to  shift  from  halons  to 
available  substitutes,  and  for  producers 
to  develop  halon  substitutes  and 
substitute  products. 

After  its  initial  review  of  this  use 
sector,  EPA  concluded  that  while 
satisfactory  substitutes  were  not  yet 
available  in  most  commercial  and 
military  applications  within  the  short 
statutory  time-frame  of  this  rulemaking, 
certain  substitutes  were  already 
commercially  available  for  hand-held 
halon  fire  extinguishers  in  residential 
settings.  Consequently,  the  Agency 
decided  to  evaluate  this  application 
more  closely  in  order  to  determine 
whether  residential  fire  extinguishers 
containing  halon  should  be  designated 
nonessential  products,  or  whether  the 
continued  use  of  halons,  despite  the 
imposition  of  the  excise  tax  and  the 
impending  production  phaseout, 
indicated  that  this  application  did  not 
meet  the  criteria  for  nonessentiality. 
With  this  end  in  mind,  the  proposed 
rule  requested  comments  on  whether 
these  products  met  the  criteria  far 
nonessentiality  as  well  as  whether,  due 
to  the  excise  tax  on  ozone-depleting 
substances,  banning  these  products 
would  be  unnecessary  in  order  to 
effectuate  the  statutory  goal  of  removing 
such  products  from  interstate 
commerce. 

EPA  considered  aerosols  and 
pressurized  dispensers  likely  candidates 
for  designation  as  nonessential  products 
because  a  great  deal  of  information  on 
substitutes  far  CFCs  in  these 
applications  already  existed.  Research 
on  substitutes  for  CFCs  in  aerosol 
applications  began  in  the  1970s  in 
response  to  the  early  studies  on 
stratospheric  ozone  depletion  and  the 
1978  ban  on  the  use  of  CFCs  as  aerosol 
propellants.  Consequently,  extensive 
data  already  existed  on  possible 
substitutes  for  most  remaining  aerosol 
uses.  EFA’s  evaluation  concentrated  on 
products  which  had  been  exempted  or 
excluded  from  the  1978  ban  on  CFC 
propellants  because  these  products  were 
the  only  remaining  legal  applications  of 
CFCs  in  fids  use  sector. 

The  1978  aerosol  ban  prohibited  the 
manufacture  of  aerosol  products  using 


CFCs  as  propellants.  Other  uses  of  CFCs 
in  aerosols  (such  as  solvents,  active 
ingredients,  or  sole  ingredients)  were 
not  included  in  foe  ban.  In  addition, 
certain  “essential  uses”  of  CFCs  as 
aerosol  propellants  were  exempted  from 
foe  ban  because  no  adequate  substitutes 
were  available  at  foe  time. 

Consequently,  although  the  use  of  CFCs 
in  aerosols  was  reduced  dramatically  by 
the  1978  ban,  foe  production  of  a 
number  of  specific  aerosol  products 
containing  CFCs  is  still  legal.  These 
products  include:  metered  dose  inhalant 
drugs;  contraceptive  vaginal  foam; 
lubricants  for  foe  production  of 
pharmaceutical  tablets;  medical  solvents 
such  as  bandage  adhesives  and  adhesive 
removers;  skin  chillers  for  medical 
purposes;  aerosol  tire  inflators:  mold 
release  agents;  lubricants,  coatings,  and 
cleaning  fluids  for  industrial/ 
institutional  applications  to  electronic 
or  electrical  equipment;  special-use 
pesticides;  aerosols  for  foe  maintenance 
and  operation  of  aircraft;  aerosols 
necessary  for  foe  military  preparedness 
of  the  United  States  of  America; 
diamond  grit  spray;  single-ingredient 
dusters  and  freeze  sprays;  noise  horns; 
mercaptan  stench  warning  devices; 
pressurized  drain  openers;  aerosol 
polyurethane  foam  dispensers;  and 
whipped  topping  stabilizers.  After 
examining  foe  available  information 
(see  Background  Document  on 
Identification  of  Nonessential  Products 
that  Release  Class  I  Substances  and 
Alternative  Formulations  in  Docket), 
EPA  concluded  that  satisfactory 
substitutes  were  available  for  most  uses 
of  CFCs  in  aerosols  and  pressurized 
dispensers.  As  a  result,  foe  Agency 
proposed  banning  all  uses  of  CFCs  in 
aerosols  and  pressurized  dispensers 
except  for  certain  products,  such  as 
medical  devices,  that  it  specifically 
exempted. 

EPA  examined  foe  use  of  Class  I 
substances  in  foam  products,  relying 
heavily  on  foe  research  conducted  for 
foe  1991  United  Nations  Environment 
Programme  (UNEP)  technical  options 
report  on  foams  (see  Technical  Options 
Report).  The  UNEP  report  divided 
polyurethane  foam  into  three  major 
categories:  rigid  foam,  flexible  loam,  and 
integral  skin  foam.  It  further  subdivided 
rigid  polyurethane  foams  into  functional 
categories:  open  cell  packaging  foam 
and  closed  cell  insulating  foam.  EPA 
used  foe  same  categories  in  the  section 
610  rulemaking.  Based  on  this  research, 
foe  Agency  proposed  prohibiting  the 
use  of  CFCs  in  flexible  and  packaging 
foams  in  foe  NPRM.  The  Agency 
focused  on  these  foam  sectors  dine  to  foe 
clear  availability  of  substitutes  such  as 
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water-blown  foam,  reformulated  foams, 
and  alternative  chemicals  such  as 
HCFC-22  and  methylene  chloride.  EPA 
did  not  propose  to  prohibit  the  use  of 
CFCs  in  insulating  foam,  expanded 
polystyrene  foam,  polyvinyl  chloride 
foam,  or  integral  akin  foam.  The  reasons 
for  this  decision  are  described  below. 

EPA  did  not  propose  the  inclusion  of 
insulating  foams  manufactured  with 
CFCs  in  the  Class  1  nonessential 
products  ban.  Although  flexible  and 
packaging  foams  have  currently 
available  substitutes,  the  UNEP 
technical  options  report  estimated  that 
the  elimination  of  CFCs  in  insulating 
foams  would  not  be  technical  feasible 
until  1995  in  developed  countries.  Rigid 
insulating  foams  using  CFCs  were 
exempt  horn  the  excise  tax  in  1990,  and 
they  are  subject  to  a  reduced  tax  until 
1994.  The  required  ban  on  the  use  of 
Class  II  substances  in  foam  products  in 
section  610(d)  also  specifically  exempts 
insulating  foams.  As  a  result,  EPA 
proposed  banning  only  flexible  and 
packaging  foams  in  the  NPRM.  The 
Agency  intends  to  address  insulating 
foams  under  the  section  612 
rulemaking. 

While  polyvinyl  chloride  foam  and 
expanded  polystyrene  foam  could  be 
considered  flexible  and  pqpkaging 
foams,  EPA  did  not  propose  banning 
products  made  with  expanded 
polystyrene  foam  or  polyvinyl  chloride 
foam  in  the  NPRM  because  the  1991 
UNEP  report  indicates  that  CFCs  were 
never  used  in  the  production  of  either 
expanded  polystyrene  or  polyvinyl 
chloride  foams.  As  a  result,  EPA 
believes  that  it  is  unnecessary  to 
formally  prohibit  the  use  of  CFCs  in 
these  products,  and  the  Agency  did  not 
include  them  in  the  proposed  Class  I 
nonessential  products  ban.  However, 
EPA  reserves  the  right  to  take  action  in 
the  future  under  this  section  to  prohibit 
as  nonessential  the  use  of  CFCs  in  these 
products  should  it  appear  appropriate. 

EPA  also  considered  including 
integral  skin  foam  in  the  Class  I 
nonessential  products  ban.  The  UNEP 
report  treated  polyurethane  integral  skin 
foam  as  a  separate  category  distinct  from 
rigid  insulating,  rigid  packaging,  and 
flexible  foams.  In  preparing  the 
proposed  rule,  EPA  utilized  the  same 
categories  as  the  1991  UNEP  technical 
options  report  on  foams.  Consequently, 
EPA  does  not  consider  integral  skin 
foam  to  be  a  "flexible  or  packaging 
foam.”  Integral  skin  foam  is  used  in  a 
number  of  applications,  including  motor 
vehicle  safety  applications,  as  suggested 
by  section  610(d)(3)(B).  EPA  was  not 
able  to  conclusively  determine  in  the 
time  available  that  adequate  substitutes 
for  integral  skin  foam,  or  for  the  use  of 


CFCs  in  the  production  of  integral  skin 
foam,  were  available.  As  a  result,  EPA 
did  not  include  them  in  the  proposed 
Class  I  nonessential  products  ban. 
However,  EPA  must  address  integral 
skin  foams  in  its  rulemaking  for  the 
Class  n  nonessential  products  ban. 
Section  610(d)(2)(B)  exempts  integral 
skin,  rigid,  or  semi-rigid  foam  utilized  to 
provide  for  motor  vehicle  safety  in 
accordance  with  Federal  Motor  Vehicle 
Safety  Standards  where  no  adequate 
substitute  substance  (other  than  a  Class 

I  or  Class  II  substance)  is  practicable  for 
effectively  meeting  such  Standards  from 
the  nonessential  products  ban  on  foams 
containing,  or  manufactured  with.  Class 

II  substances.  The  Agency  reserves  the 
right  to  take  action  under  section  610  to 
prohibit  the  use  of  CFCs  in  integral  skin 
foams  at  that  time,  or  some  other  future 
time,  if  necessary. 

EPA  did  not  propose  banning  any 
products  releasing  the  other  Class  I 
substances  (halons,  carbon  tetrachloride 
and  methyl  chloroform)  in  the  NPRM, 
although  it  requested  comments  on  the 
need  to  ban  halon  fire  extinguishers  for 
residential  use  (for  a  discussion  of 
halons,  see  the  preceding  discussion  in 
this  section,  as  well  as  section  m.B.5.  in 
today’s  preamble).  EPA  estimates  that  in 
the  United  States  today,  most  carbon 
tetrachloride  is  consumed  in  the 
production  of  CFCs.  The  nonessential 
products  ban  is  directed  at  specific  end 
uses,  not  feedstocks,  and  therefore,  the 
Agency  has  decided  not  to  take  action 
on  this  chemical  under  section  610. 
Methyl  chloroform,  also  a  Class  I 
chemical,  is  widely  used  as  a  solvent  for 
metal  cleaning,  in  adhesives  and 
coatings,  and  in  aerosols.  Methyl 
chloroform  is  used  in  thousands  of 
different  products.  EPA  believes  that 
substitutes  are  available  for  many  of  the 
current  uses  of  methyl  chloroform,  but 
these  substitutes  could  not  be 
thoroughly  evaluated  within  the  time 
constraints  established  in  the  Act. 
Consequently,  EPA  could  not  conclude 
that  any  such  uses  were  nonessential. 
Thus,  EPA's  proposed  rule  did  not  cover 
many  use  sectors  or  products  which  use 
methyl  chloroform.  Nevertheless,  EPA 
has  reason  to  believe  that  substitutes 
exist  for  a  number  of  these  applications, 
and  many  of  these  uses  of  methyl 
chloroform  may  be  addressed  in  the 
Agency’s  section  612  rulemaking. 

EPA  will  further  analyze  the  sectors 
described  above  on  which  it  has 
insufficient  information  at  this  time  and 
may  take  further  regulatory  action  to 
ban  uses  in  such  sectors  as  appropriate 
once  the  agency  obtains  sufficient  data. 

EPA  selected  the  product  sectors 
identified  in  today’s  notice  for  the 
following  reasons.  First,  EPA  believes 


that  they  all  clearly  fit  the  criteria 
specified  by  section  610(b)(3)  based 
upon  information  and  analysis  the 
Agency  already  had  or  could  obtain 
within  the  tight  regulatory  time-frame 
required  by  the  statute.  In  fact,  all  the 
identified  products  are  relatively  well- 
defined,  have  commercially  available 
alternatives,  and  have  been  the  subject 
of  prior  federal  or  state-level 
rulemakings  or  voluntary  agreements  to 
limit  the  use  of  ozone-depleting 
substances. 

EPA  also  took  into  consideration  the 
prohibition  required  bv  section  610(d) 
on  certain  products  releasing  Class  Q 
substances,  which  goes  into  effect  in 
1994.  EPA  is  concerned  that  banning  the 
use  of  Class  n  substances  in  certain 
products  in  1994,  while  permitting  the 
use  of  the  more  harmful  Gass  I 
substances  in  the  same  products,  could 
provide  an  environmentally  harmful 
incentive  that  encourages  the  use  of 
Class  I  substances  over  Gass  II 
substances.  Thus,  the  statutory 

K’  ibition  in  section  610(d)  provided 
er  direction  in  choosing  products 
on  which  to  focus  at  this  time  under 
section  610. 

As  a  result  of  this  process,  the  NPRM 
proposed  prohibiting  the  sale  and 
distribution  of  flexible  and  packaging 
foam  using  CFCs  and  aerosols  and  other 
pressurized  dispensers  containing  CFCs. 
Below,  EPA  defines  these  product 
categories  and  then  presents  an 
overview  of  how  each  one  meets  the 
criteria  specified  by  section  610(b)(3) 
and  discussed  above  in  section  I.Ll. 
More  detailed  analyses  of  the  “other” 
products  to  be  prohibited  are  provided 
in  the  background  documents 
accompanying  this  rulemaking  (see 
Docket  A-91-39). 

a.  Flexible  and  packaging  foam  using 
CFCs.  CFCs  have  been  widely  used  in 
the  production  of  a  variety  of  foam 
lastics.  CFC-11,  -12.  -113,  and  -114 
ave  all  been  used  as  blowing  agents  in 
the  manufacture  of  foam  products  such 
as  building  and  appliance  insulation, 
cushioning  products,  packaging 
materials,  and  flotation  devices. 
According  to  the  1991  UNEP  Flexible 
and  Rigid  Foams  Technical  Options 
Report,  the  foam  plastics  industry  used 
approximately  174,000  metric  tons  of 
CFCs  worldwide  in  1990,  a  35  percent 
drop  from  the  industry’s  estimated  CFC 
consumption  in  1986.  The  UNEP  report 
also  estimates  that,  of  the  CFCs 
consumed  by  the  foam  plastics  industry, 
approximately  80  percent  were  used  in 
building  and  appliance  insulation  while 
the  remaining  20  percent  found  use  as 
blowing  agents  in  applications  such  as 
packaging,  cushioning  and  flotation.  In 
the  United  States,  CFC  use  in  many 
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foam  types  has  decreased  dramatically 
since  1986.  In  some  applications, 
especially  in  flexible  and  packaging 
toams,  most  manufacturers  have  already 
phased  out  the  use  of  CFCs  completely. 

CFCs  have  been  widely  used  as 
blowing  agents  in  the  manufacturing 
process  of  many  foam  products  because 
they  possess  suitable  boiling  points  and 
vapor  pressures,  low  toxicity,  and  very 
low  thermal  conductivity;  in  addition, 
they  are  non-flammable,  non-reactive, 
and.  until  the  introduction  of  the  excise 
tax  and  production  limits,  cost-effective. 
The  excise  tax  levied  by  Congress  in 
1989  significantly  raised  the  price  of 
CFCs  (except  for  use  in  the  manufacture 
of  rigid  insulating  foam,  which  was 
exempt  from  the  tax  in  1990  and  is 
subject  to  a  greatly  reduced  tax  of 
approximately  $0.25  per  pound  until 
1994),  and  as  a  result,  foam 
manufacturers  have  switched  to  non- 
CFC  substitutes  in  many  areas. 

Even  before  the  tax  went  into  effect, 
several  groups  of  foam  manufacturers, 
including  the  Foodservice  and 
Packaging  Industry  and  the 
Polyurethane  Foam  Association,  made 
significant  voluntary  efforts  in 
cooperation  with  the  Agency  and 
several  environmental  groups  to 
eliminate  or  reduce  the  use  of  CFCs  in 
their  products  ahead  of  the  required 
phaseout  timetable.  In  addition,  one 
industry  group  has  worked  with  the 
Agency  to  develop  and  make  available 
an  in-depth  description  of  technical 
options  to  achieve  these  reductions  (see 
Handbook  for  Eliminating  and  Reducing 
Chlorofluorocarbons  in  Flexible  Foams). 
Among  the  many  commonly  used 
substitutes  for  CFCs  in  flexible  and 
packaging  foam  are  HCFCs, 
hydrocarbons  and  methylene  chloride 
(See  below  for  further  discussion  of 
these  substitutes). 

The  1991  UNEP  technical  options 
report  provides  information  on  potential 
substitutes  for  the  entire  foam  industry 
by  foam  type.  Each  type  of  foam  has  a 
distinct  set  of  product  and  process 
application  needs;  for  example,  an 
important  distinction  exists  between 
foam  plastics  where  the  cells  are  closed, 
trapping  the  blowing  agent  inside,  and 
those  with  open  cells  which  release  the 
blowing  agent  during  the  manufacturing 
process. 

For  the  purposes  of  today’s 
rulemaking,  EPA  identifies  the 
following  categories  as  “flexible  and 
packaging  foam:”  Polyurethane  flexible 
slabstock  and  molded  foams,  open  cell 
rigid  polyurethane  packaging  foam, 
polyethylene  foam,  polypropylene  foam, 
and  extruded  polystyrene  sheet  foams. 
The  included  polyurethane  foams  are 
open  cell  thermosetting  foams,  where 


the  blowing  agent  is  mixed  with 
chemicals  which  react  to  form  the 
plastic.  The  other  included  foams  are 
closed  cell  thermoplastic  foams,  where 
the  blowing  agent  is  injected  into  a 
molten  plastic  resin  which  hardens 
upon  cooling. 

EPA  first  suggested  the  possibility  of 
banning  flexible  and  packaging  foams  in 
its  December  14, 1987  Proposed  Rule 
(52  FR  47489)  and  again  in  its  August 
12, 1988  Advanced  Notice  of  Proposed 
Rulemaking  (53  FR  30604)  .  Of  the  foam 
types  identified  as  "flexible  and 
packaging,”  EPA  believes  that  the 
producers  of  polyurethane  flexible 
molded  foam,  open  cell  rigid 
polyurethane  poured  foam, 
polyethylene  foam,  polypropylene  foam 
and  extruded  polystyrene  sheet  foam 
have  already  eliminated  the  use  of 
CFCs.  EPA  also  believes  that  CFC 
emissions  from  the  manufacture  of 
flexible  polyurethane  slabstock  foam 
can  be  reduced  to  zero  because 
manufacturers  have  largely  converted 
from  CFCs  to  readily  available 
substitutes  and  are  currently  exploring 
alternative  technologies. 

EPA  proposed  prohibiting  the  sale 
and  distribution  of  flexible  and 
packaging  foams  using  CFCs  in  the 
January  16, 1992  NPRM  primarily 
because  CFC  use  has  already  largely 
stopped  in  these  foam  types  following 
voluntary  efforts  and  the  imposition  of 
the  excise  tax.  In  addition,  the  Agency 
believes  that  if  CFCs  are  not  prohibited 
in  flexible  and  packaging  foams,  the 
self-effectuating  1994  ban  on 
noninsulating  foam  products  made  with 
or  containing  Class  II  substances  could 
set  up  an  environmentally  harmful 
incentive  for  foam  manufacturers  who 
have  not  switched  out  of  CFCs  to 
continue  to  use  them,  or  for  those  using 
HCFCs  to  switch  back  to  CFCs. 

In  making  its  determination  that 
flexible  and  packaging  foams  are 
nonessential,  EPA  examined  their 
purpose  and  intended  use.  Flexible  and 
packaging  foams  are  used  in  furniture 
and  upholstery,  transport  and  protective 
packaging,  cushioning,  protective  wrap, 
food  containers,  and  flotation  devices. 
EPA  does  no  consider  the  purposes  of 
flexible  and  packaging  foams 
“frivolous." 

EPA  determined,  however,  that 
adequate  substitutes  for  CFCs  in  the 
production  of  flexible  and  packaging 
foams  were  indeed  available.  Substitute 
options  currently  being  used  in  flexible 
and  packaging  foams  vary  depending  on 
the  foam  type  in  question.  Options  for 
flexible  polyurethane  slabstock  foam 
production  include  increased  foam 
density  or  the  use  of  more  water  in  the 
production  process,  as  well  as  the 


substitution  of  acetone,  HCFCs,  methyl 
chloroform,  and  methylene  chloride. 
Other  near-term  alternatives  available  to 
eliminate  CFCs  in  flexible  polyurethane 
slabstock  foam  include  new  polyol 
technology  which  increases  softness 
with  little  or  no  CFC  use  and  “AB” 
technology  which  uses  formic  acid  to 
double  the  quantity  of  gas  generated  in 
the  reaction  of  isocyanate  with  water. 
Alternatives  for  the  production  of  other 
flexible  and  packaging  foams  include 
hydrocarbons,  carbon  dioxide,  or 
HCFCs.  EPA  believes  that  the  fact  that 
the  great  majority  of  manufacturers  of 
these  products  have  already  switched 
our  of  CFCs  to  commercially  available 
substitutes  indicates  that  the  use  of 
CFCs  in  this  product  area  is 
nonessential. 

There  are  a  number  of  safety  and 
health  issues  associated  with  the 
possible  substitutes  for  CFCs  in  the 
production  of  plastic  flexible  and 
packaging  foams;  however,  EPA  believes 
that  with  the  proper  precautions,  each 
of  these  alternatives  can  be  used  safely. 

Methylene  chloride  is  classified  by 
EPA  as  a  B2  (probable  human) 
carcinogen  with  an  Occupational  Safety 
and  Health  Administration  Permissible 
Exposure  Limit  (OSHA  PEL)  of  25  parts 
per  million.  Appropriate  worker  health 
and  safety  practices  must  be  followed  by 
flexible  foam  manufactures  in  those 
states  that  allow  the  use  of  this 
chemical. 

Hydrocarbons  and  acetone  are 
flammable.  Manufacturers  must  take 
special  safety  precautions,  including 
appropriate  ventilation,  when  using 
these  substances.  Hydrocarbons  and 
acetone  are  also  volatile  organic 
compounds  (VOCs)  which  can 
contribute  to  the  formation  of  ground- 
level  air  pollution.  States  must  consider 
VOC  emissions  in  meeting  requirements 
of  State  Implementation  Plans  (SIPs)  to 
attain  the  ground-level  ozone  National 
Ambient  Air  Quality  Standards 
(NAAQS). 

HCFCs  (particularly-141b)  and  methyl 
chloroform,  although  they  have  much 
less  effect  on  stratospheric  ozone  than 
do  CFCs,  have  measurable  ozone- 
depletion  potentials  (see  listing  notice 
56  FR  2420;  January  22, 1991).  In 
addition,  these  substances  may  be 
regulated  elsewhere  in  title  VI  (sections 
604,  605,  606,  608,  609,  611,  612,  and 
613). 

The  formic  acid  used  in  AB 
technology  creates  carbon  monoxide 
and  has  a  Ph  of  3,  so  it  too  requires 
special  care  in  handling. 

EPA  believes  that  none  of  the  health 
and  safety  issues  described  above 
should  preclude  the  prohibition  of  CFC 
use  in  flexible  and  packaging  foams 
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under  section  610.  Each  technology 
resents  its  own  associated  set  of 
azards,  including  the  use  of  CFCs.  The 
Agency  believes,  however,  that  if  the 
proper  precautionary  steps  are  taken, 
these  alternatives  can  be  used  safely. 

EPA  does  not  necessarily  endorse  all  of 
the  substitutes  currently  being  used  by 
manufacturers  in  place  of  CFCs  and 
intends  to  carefully  examine  the  issue  of 
safe  alternatives  under  section  612. 

In  making  its  determination  to  classify 
flexible  and  packaging  foams  as 
nonessential,  EPA  also  considered 
several  other  relevant  factors.  As  noted 
earlier,  the  majority  of  flexible  and 
packaging  foam  manufacturers  have 
already  phased  out  the  use  of  CFCs.  The 
excise  tax  and  the  phaseout  of  CFR 
production  provide  significant 
incentives  for  those  manufacturers  still 
using  CFCs  to  switch  to  substitutes.  In 
addition,  the  accelerated  phaseout 
should  provide  manufacturers  with  an 
additional  incentive  to  move  out  of  the 
use  of  Class  I  substances  as  rapidly  as 
possible.  As  a  result,  EPA  anticipates 
that  the  future  economic  impact  from 
today’s  rulemaking  will  be  minimal, 
even  for  small  businesses  (see 
Background  Document). 

Finally,  EPA  recognizes  that  some 
states  limit  the  use  of  methylene 
chloride.  Flexible  foam  manufacturers 
still  using  CFCs  in  these  areas  would  be 
unable  to  use  this  particular  substitute 
in  the  production  of  super-soft  and  low- 
density  flexible  foams.  EPA  recognizes, 
however,  that  several  substitute  options 
apart  from  methylene  chloride  (e.g., 
modified  polyols  and  water-blown 
foam)  are  currently  in  use  or  will  be 
available  in  the  near  future  as 
substitutes  for  these  foam  types 
(production  of  flexible  slabstock  foam  is 
discussed  in  greater  detail  in  section 
m.B.2.b.).  Therefore,  EPA  proposed 
banning  the  use  of  CFCs  in  areas  where 
methylene  chloride  use  is  restricted,  as 
well  as  in  areas  where  it  is  not. 

b.  Aerosols  and  other  pressurized 
dispensers  containing  CFCs.  In  the  past, 
CFCs  have  been  used  extensively  in 
aerosol  products  worldwide,  mainly  as 
propellants,  but  also  as  solvents  and 
diluents,  and  as  the  active  ingredients  in 
some  products.  In  the  mid-1970s  the  use 
of  CFC-11  and  -12  in  aerosols 
accounted  for  60  percent  of  the  total  use 
of  these  chemicals  worldwide.  Due  to 
mandatory  and  voluntary  reduction 
programs  in  several  countries,  including 
the  1978  ban  in  the  United  States,  this 
use  has  been  significantly  reduced. 
However,  in  1988,  aerosol  use  was  still 
substantial,  accounting  for  300,000 
metric  tons,  representing  27  percent  of 
the  global  use  of  CFCs.  In  the  United 
States,  9870  metric  tons  were  used  in 


aerosols  exempted  or  excluded  from  the 
1978  ban,  representing  approximately 
2.5  percent  of  all  Class  I  substances 
(weighted  by  ozone-depletion  potential) 
in  1988. 

In  the  January  16, 1992  NPRM,  EPA 
defined  “aerosols  and  other  pressurized 
dispensers  containing  CFCs”  to  include 
both  propellant  and  non-propellant  uses 
of  CFCs.  Propellant  uses  of  CFCs  were 
banned  by  EPA  in  1978,  except  for 
essential  uses.  Non-propellant  uses  of 
CFCs,  such  as  solvent  use,  were 
excluded  from  the  1978  ban.  EPA  has 
re-examined  all  of  the  products 
excluded  from  the  1978  ban,  as  well  as 
those  specifically  exempted  from  the 
1978  ban.  EPA  has  also  examined 
products  identified  by  commenters  to 
the  proposed  rule.  As  EPA  stated  in  its 
August  12, 1988  Advanced  Notice  of 
Proposed  Rulemaking  (53  FR  30604), 
several  alternative  propellants  and 
delivery  systems  have  been  developed 
since  the  original  aerosol  exemptions 
were  granted.  In  addition,  many 
previously  exempted  or  excluded 
products  no  longer  use  CFCs  (see 
Alternative  Formulations). 

EPA  proposed  banning  CFCs  in 
aerosols  and  other  pressurized 
dispensers  primarily  because  a  variety 
of  substitutes  for  CFCs  are  now  widely 
available  and  currently  in  use.  In 
addition,  the  Agency  believes  that  it  is 
important  to  ban  the  use  of  CFCs  in 
aerosols  and  pressurized  dispensers  due 
to  the  bon  on  the  use  of  Class  II 
substances  in  such  products  under 
section  610(d). 

Section  610(d)  bans  the  sale, 
distribution,  or  offer  of  sale  or 
distribution  in  interstate  commerce  of 
aerosols  or  pressurized  dispensers 
containing  a  Class  II  substance  effective 
January  1, 1994.  EPA  believes  that  if  the 
aerosols  and  other  pressurized 
dispensers  containing  CFCs  are  not 
included  in  the  Class  I  nonessential 
products  ban,  the  ban  on  aerosols  and 
pressurized  dispensers  containing  Class 
II  substances  in  1994  could  set  up  an 
environmentally  harmful  incentive  for 
manufacturers  who  have  not  switched 
out  of  CFCs  to  continue  to  use  them,  or 
for  those  using  HCFCs  to  switch  back  to 
CFCs.  Because  the  ozone  depletion 
potentials  of  CFCs  are  so  much  greater 
than  those  of  HCFCs,  the  continued  use 
of  CFCs  in  this  application  would  have 
a  significant  adverse  impact  on  the 
environment. 

In  making  its  determination  that  the 
use  of  CFCs  in  aerosols  and  pressurized 
containers  was  nonessential,  EPA 
looked  at  the  purpose  or  intended  use 
of  these  products.  CFCs  have  been  used 
in  aerosol  products  and  other 
pressurized  dispenser  products  as 


propellants,  solvents,  diluents,  and 
active  ingredients.  Those  uses  exempted 
or  excluded  from  the  1978  ban 
included:  metered  dose  inhalant  drugs; 
contraceptive  vaginal  foam;  lubricants 
for  the  production  of  pharmaceutical 
tablets;  medical  solvents  such  as 
bandage  adhesives  and  adhesive 
removers;  skin  chillers  for  medical 
purposes;  aerosol  tire  inflators;  mold 
release  agents;  lubricants,  coatings,  and 
cleaning  fluids  for  industrial/ 
institutional  applications  to  electronic 
or  electrical  equipment;  special-use 
pesticides;  aerosols  for  the  maintenance 
and  operation  of  aircraft;  aerosols 
necessary  for  the  military  preparedness 
of  the  United  States  of  America 
(primarily  pesticides,  aircraft  and 
electronics  maintenance  products,  and 
specialty  lubricants);  diamond  grit 
spray;  single  ingredient  dusters  and 
freeze  sprays;  noise  homs;  mercaptan 
stench  warning  devices;  pressurized 
drain  openers;  aerosol  polyurethane 
foam  dispensers;  and  whipped  topping 
stabilizers.  EPA  believes  that  the 
purposes  of  these  aerosols  and 
pressurized  dispensers  are  generally  not 
“frivolous.” 

However,  EPA  determined  that 
adequate  substitutes  for  CFCs  in  the 
production  of  most  aerosol  products  and 
pressurized  dispensers  were  indeed 
available.  EPA  believes  that  the  fact  that 
the  great  majority  of  manufacturers  of 
these  products  have  switched  out  of 
CFCs  (see  Background  Document) 
indicates  that  the  use  of  CFCs  in  this 
product  area  is  nonessential. 

Currently  available  substitutes  for 
aerosols  and  other  pressurized 
dispensers  include:  hydrocarbons 
(predominantly  propane  and  butane); 
other  higher  priced/special  use 
flammable  gases  (dimethyl  ether, 
HCFC-142b,  and  HPC-152a); 
nonflammable  compressed  gases  (such 
as  carbon  dioxide,  nitrogen  oxide,  and 
HCFC-22,  alone  or  in  mixtures);  solvent 
substitutes  (methylene  chloride  and 
dimethyl  ether/water  mixtures);  non¬ 
aerosol  spray  dispensers  (finger  pumps, 
trigger  pumps,  and  mechanical  pressure 
dispensers);  and  non-spray  dispensers 
(solid  sticks,  roll-ons,  brushes,  pads, 
shakers,  and  powders).  Potentially 
available  substitutes  for  propellant  and 
solvent  uses  of  CFCs  in  aerosols  and 
other  pressurized  dispensers  include 
HCFCs-123,  -124,  -141b,  142b,  and 
HFC-134a. 

In  evaluating  possible  substitutes  for 
CFCs  in  aerosols  and  other  pressurized 
dispensers,  EPA  relied  heavily  on 
existing  Agency  research  due  to  the 
short  statutory  timeframe  for  this 
rulemaking,  especially  its  1989  report 
Alternative  Formulations  to  Reduce  CFC 
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Use  in  U.S.  Exempted  and  Excluded 
Aerosol  Products.  The  UNEP  Technical 
Options  Committee  report  on  aerosols, 
sterilants  and  miscellaneous  uses  of 
CFCs  also  provided  valuable 
information  on  possible  substitutes  for 
CFCs  in  these  applications  (see 
Aerosols).  In  addition,  many 
commenters  requesting  exemptions  for 
specific  products  provided  information 
on  possible  substitutes,  as  did  several 
commenters  opposed  to  exemptions  for 
specific  products. 

EPA  believes  that  manufacturers  have 
been  working  to  identify  substitutes  for 
CFCs  in  all  of  their  product  areas. 
However,  there  are  several  products  for 
which  EPA  has  not  identified 
satisfactory  substitutes,  and  which,  in 
its  January  16, 1992  NPRM,  EPA 
proposed  to  exclude  from  the  ban  on 
aerosols  and  other  pressurized 
dispensers  containing  CFCs.  These 
products  are:  contraceptive  vaginal 
foams;  lubricants  for  pharmaceutical 
and  tablet  manufacture;  metered  dose 
inhalation  devices;  gauze  bandage 
adhesives  and  adhesive  removers; 
commercial  products  using  CFC-11  or 
CFG-113,  but  no  other  CFCs,  as 
lubricants,  coatings  and  cleaners  for 
electrical  or  electronic  equipment; 
commercial  products  using  CFC-11  or 
CFC-11 3,  but  no  other  CFCs,  as 
lubricants,  coatings  and  cleaners  for 
aircraft  maintenance  uses;  and 
commercial  products  using  CFC-11  and 
CFC-11 3  as  release  agents  for  molds 
used  in  the  production  of  plastic  and 
elastomeric  materials.  In  addition,  EPA 
received  information  during  the  public 
comment  period  about  the  lack  of 
available  substitutes  for  certain  products 
of  which  the  Agency  had  previously 
been  unaware,  such  as  red  pepper  safety 
sprays  and  document  preservation 
sprays.  EPA  considered  requests  for 
exemptions  for  these  products  while 
preparing  the  final  rule,  and  on  the  basis 
of  this  information  excluded  certain 
additional  aerospace  applications  of 
CFCs  from  coverage  in  today's 
rulemaking  (for  additional  information 
on  the  products  mentioned  above,  see 
Alternative  Formulations  and 
Background  Document). 

There  are  a  number  of  safety  and 
health  issues  associated  with  the 
possible  substitutes  for  CFCs  in  the 
production  of  aerosol  products  and 
other  pressurized  dispensers;  however, 
EPA  believes  that  with  the  proper 
precautions  these  alternatives  can  be 
used  safely. 

Hydrocarbons  are  flammable. 
Manufacturers  and  consumers  must  take 
special  safety  precautions,  including 
appropriate  ventilation,  when  using 
these  substances.  Hydrocarbons  are  also 


volatile  organic  compounds  (VOC)s 
which  can  contribute  to  the  formation  of 
ground-level  air  pollution.  States  must 
consider  VOC  emissions  in  meeting  the 
requirements  of  State  Implementation 
Plans  to  attain  the  ground-level  ozone 
National  Ambient  Air  Quality 
Standards. 

HCFCs  (particularly  -141b)  and 
methyl  chloroform,  although  they  have 
much  less  effect  on  stratospheric  ozone 
than  CFCs,  do  have  measurable  ozone- 
depletion  potentials  (see  listing  notice 
56  FR  2420;  January  22, 1991).  In 
addition,  these  substances  may  be 
regulated  elsewhere  in  title  VI  (sections 
604,  605, 606, 608, 609, 611, 612, and 
613). 

Methylene  chloride  is  classified  by 
EPA  as  a  B2  (probable  human) 
carcinogen,  with  an  Occupational  Safety 
and  Health  Administration  Permissible 
Exposure  Limit  (OSHA  PEL)  of  25  parts 
per  million.  Appropriate  worker  health 
and  safety  practices  must  be  followed  by 
aerosol  and  pressurized  dispenser 
manufacturers  in  those  states  that  allow 
the  use  of  this  chemical. 

EPA  believes  that  none  of  the  health 
and  safety  issues  described  above  are 
persuasive  enough  to  preclude  the 
identification  of  CFC-use  in  aerosols 
and  other  pressurized  dispensers  as  a 
nonessential  product  under  the 
requirements  of  section  610.  However, 
EPA  does  not  necessarily  advocate  all 
substitutes  currently  being  used  by 
manufacturers  in  place  of  CFCs.  EPA 
intends  to  carefully  examine  the  issue  of 
safe  alternatives  under  regulations  to 
implement  section  612. 

In  making  its  determination  to  classify 
aerosols  and  other  pressurized 
dispensers  as  nonessential,  EPA  also 
considered  several  other  relevant 
factors.  First,  most  propellant  uses  of 
CFCs  have  been  banned  already  under 
the  Toxic  Substances  Control  Act 
(TSCA)  since  1978.  Today,  aerosols  and 
pressurized  dispensers  containing  CFCs 
make  up  only  a  small  percentage  of 
existing  aerosol  products;  consequently, 
EPA  estimates  that  the  economic  impact 
of  banning  CFC  use  in  these 
applications  will  be  minimal  (see 
Background  Document).  Second,  the 
excise  tax  provides  an  ever-increasing 
economic  incentive  for  manufacturers  of 
aerosol  and  pressurized  dispenser 
products  which  were  exempted  or 
excluded  from  the  1978  ban  to  switch  to 
substitutes.  In  addition,  the  accelerated 
phaseout  of  CFC  production  will  force 
most  manufacturers  to  convert  to 
substitutes  as  quickly  as  possible.  As  a 
result,  EPA  anticipates  minimal  future 
economic  impact  from  banning  aerosols 
and  other  pressurized  dispensers 
containing  CFCs  under  section  610. 


4.  Recordkeeping  Requirements 

In  the  NPRM,  EPA  proposed 
recordkeeping  requirements  to  monitor 
compliance  with  the  ban  on  the  sale  or 
distribution  of  chlorofluorocarbon- 
containing  cleaning  fluids  for 
noncommercial  electronic  and 
photographic  equipment. 

Recordkeeping  was  one  of  four  options 
considered  by  EPA  for  restricting  the 
sale  of  these  products  to  commercial 
users.  These  options  were  described  in 
the  January  16, 1992  NPRM. 

The  first  option  would  have  required 
that  CFC-containing  cleaning  fluids  be 
sold  in  bulk.  However,  EPA  recognized 
that  some  commercial  users  needed 
only  small  quantities  of  these  products, 
and  that  the  bulk  sales  requirement 
would  impose  a  significant  burden  on 
such  entities.  Moreover,  this  restriction 
would  raise  the  cost  of  these  products 
for  noncommercial  users,  but  it  would 
not  prevent  noncommercial  users  from 
purchasing  them. 

The  second  option  EPA  proposed  was 
to  prohibit  the  sale  of  CFC-containing 
cleaning  fluids  by  outlets  which 
primarily  serve  noncommercial  users. 
However,  as  with  the  first  option,  this 
restriction  would  not  prevent 
noncommercial  users  from  purchasing 
these  products.  In  addition,  it  would  be 
a  burden  on  commercial  users  who 
purchase  these  products  at  retail  outlets. 
Moreover,  it  would  be  difficult  to 
adequately  define  retail  stores  that  are 
predominantly  oriented  to 
noncommercial  users. 

The  third  option  EPA  proposed  would 
have  required  that  stores  post  notices 
stating  that  the  sale  of  these  products  to 
noncommercial  users  was  prohibited; 
alternatively,  EPA  considered  requiring 
warning  labels  on  containers  of  these 
cleaning  fluids  indicating  that  they  were 
intended  for  commercial  use  only.  EPA 
did  not  include  either  of  these 
provisions  in  the  proposed  regulatory 
language  because  neither  of  these 
alternatives  by  itself  would  have 
promoted  effective  EPA  enforcement  of 
the  ban  on  the  sale  of  these  cleaning 
fluids  to  noncommercial  users.  In 
addition,  the  EPA  was  concerned  that 
the  labeling  requirement  would  be 
costly  and  unnecessarily  burdensome, 
given  that  such  products  are  already 
also  subject  to  section  611  of  the  Act. 
Section  611  requires  warning  labels  on 
containers  of  Class  I  or  Class  II 
substances  and  products  containing  or 
manufactured  with  Class  I  substances. 
Consequently,  in  its  NPRM,  EPA  opted 
for  the  fourth,  more  restrictive  option 
presented,  which  proposed 
recordkeeping  requirements,  because 
this  was  the  only  option  considered 
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which  EPA  believed  would  allow  the 
Agency  to  effectively  enforce  the 
prohibition  on  the  sale  of  these  products 
to  noncommercial  users. 

The  NPRM  discussed  two  potential 
recordkeeping  regimes,  one  requiring 
annual  records  of  sales  to  commercial 
users  and  one  which  was  transaction- 
specific.  In  each  case,  sellers  would 
require  purchasers  to  provide 
identifying  information,  as  well  as  a 
commercial  identification  number,  in 
order  to  verify  that  the  products  were 
being  purchased  for  commercial  use; 
consumers  without  commercial 
identification  numbers  would  be  unable 
to  purchase  CFC-containing  cleaning 
fluids.  Commercial  identification 
numbers  were  defined  in  the  proposed 
rule  as  federal  employer  identification 
numbers,  state  sales  tax  exemption 
numbers,  or  local  business  license 
numbers.  In  a  transaction-specific 
system,  distributors  would  be  required 
to  record  the  purchaser’s  identifying 
information,  transaction  dates,  and  the 
quantities  of  cleaning  fluids  which  were 
purchased;  in  addition,  distributors 
would  be  required  to  maintain  records 
of  their  own  purchases  of  these 
products.  In  this  way,  EPA  could 
compare  distributors’  sales  and 
purchases  of  these  products  to  ensure 
compliance.  Under  an  annual 
recordkeeping  system,  distributors 
would  be  required  to  maintain  records 
of  commercial  purchasers  but  not  of 
individual  transactions.  As  a  result,  EPA 
would  be  unable  to  verify  through 
annual  recordkeeping  that  a  distributor 
had  sold  these  products  exclusively  to 
commercial  users.  EPA  proposed  a 
transaction-specific  recordkeeping 
requirement  in  the  proposed  rule,  but  it 
requested  comment  on  the  advantages 
and  disadvantages  of  annual  and 
transaction-specific  recordkeeping 
requirements  in  the  preamble. 

In  connection  with  the  exemptions 
from  the  1978  ban,  EPA  imposed 
reporting  requirements  under  40  CFR 
712.4  for  those  products  which  used  a 
CFC  propellant.  These  reporting 
requirements  expired  in  1982.  Since 
that  time,  the  1978  ban  has  functioned 
effectively  without  specific  reporting 
requirements  concerning  the 
commercial  uses  of  these  substances. 
EPA  believes  that,  as  a  result  of  the  1978 
ban,  noncommercial  use  of  CFC- 
containing  aerosol  lubricants,  coatings, 
aircraft  maintenance  products  and  mold 
release  agents  is  currently  negligible. 
Therefore,  EPA  did  not  propose 
recordkeeping  requirements  in  these 
areas. 


II.  Summary  of  Comments 

A  public  hearing  on  the  proposed  rule 
was  held  on  January  31, 1992.  Six 
groups  presented  oral  comments  on  the 
proposed  requirements,  and  five  of  them 
submitted  written  comments  to  the 
Agency  as  well.  A  transcript  of  the 
hearing  is  contained  in  the  public 
docket  (see  Docket). 

The  Agency  received  a  total  of  190 
comments  on  the  proposed  rule  (see 
Docket).  Many  commentera  expressed 
support  for  the  proposed  rule,  and  some 
suggested  expanding  the  types  of 
products  covered.  Other  commenters 
criticized  the  scope  of  the  rule,  the 
criteria  for  determining  whether 
products  are  nonessential,  and  the 
citation  of  section  608  as  additional 
authority  for  restricting  the  use  of  Class 
I  substances.  A  number  of  commenters 
made  suggestions  regarding  record¬ 
keeping  requirements,  and  several 
requested  clarification  of  the  definition 
of  “interstate  commerce.”  Finally,  a 
number  of  commenters  objected  to  the 
possible  inclusion  of  a  number  of 
products  in  the  ban,  such  as  self- 
pressurized  containers,  medical  devices, 
and  residential  halon  fire  extinguishers. 

III.  Responses  to  Major  Public 
Comments 

A  document  summarizing  the  public 
comments  to  this  rulemaking  and 
responding  fully  to  all  significant 
comments  is  available  in  the  public 
docket  for  this  final  rule  (see  Response 
to  Comments  for  Proposed  Rule  on 
Nonessential  Products  Made  with  Class 
I  Substances).  The  major  issues  raised 
by  the  commenters  and  the  Agency’s 
responses  to  them  are  described  below. 

A.  Scope  and  Specific  Provisions  of 
Nonessential  Rule 

1.  Support  for  the  Proposed  Rule 

A  number  of  commenters  expressed 
their  support  for  the  proposed  rule.  One 
commenter,  an  industry  group, 
supported  the  proposed  rule  in  its 
treatment  of  available  substitutes, 
consideration  of  other  relevant  factors, 
and  the  selection  of  other  products. 
Another  industry  group  supported  the 
Agency’s  general  approach  and  actions 
in  proposing  to  ban  the  products  listed 
in  the  NPRM.  Many  commenters  wrote 
to  urge  EPA  to  ban  the  sale  or 
distribution  of  all  nonessential  Class  I 
and  Class  II  substances  as  soon  as 
possible. 

2.  Scope  of  Regulation 

Several  commenters  expressed  the 
opinion  that  the  scope  of  the  proposed 
rule  was  too  great.  In  several  sections  of 
the  regulations,  EPA  used  the  language 


“including  but  not  limited  to”  in 
describing  the  products  subject  to  the 
nonessential  products  ban.  See  sections 
82.66  (a),  (b),  (c),  and  (d).  Several 
commenters  indicated  that  this  language 
was  not  sufficiently  specific  to  describe 
the  products  subject  to  the  ban, 
especially  in  light  of  detailed 
descriptions  of  certain  subcategories 
that  followed  such  language  in  those 
sections.  These  commentera  suggested 
that  the  phrase  be  deleted  and  that  only 
specifically  listed  product  subtypes  be 
subject  to  tiie  ban. 

EPA  believes  that  it  is  appropriate  to 
use  the  phrase  “including  but  not 
limited  to”  in  describing  the  products 
subject  to  the  ban.  Section  610  clearly 
gives  EPA  the  authority  to  ban  all 
products  within  a  certain  category,  such 
as  cleaning  fluids  for  electronic  and 
photographic  equipment.  EPA  could 
have  simply  listed  the  overall  product 
categories  in  the  rule.  It  is  true  that  the 
rules  must  clearly  identify  those 
products  subject  to  the  ban,  and  that  the 
descriptions  cannot  be  overly  vague. 
However,  EPA  does  not  believe  that 
there  is  anything  vague  about  the 
descriptions  used  in  the  rule.  EPA 
believes  that  they  are  all  terms  with 
clear  meaning  in  the  industries  affected 
and  that  any  manufacturers  or 
distributors  will  know  if  they  are 
handling  a  product  that  falls  within  the 
ban. 

The  fact  that  EPA  specifically  listed 
certain  subcategories  of  the  larger 
product  categories  subject  to  the  ban 
does  not  in  any  way  render  the  overall 
product  category  descriptions  vague  or 
unclear.  EPA  concluded  that  it  would  be 
helpful  to  manufacturers  and 
distributors  to  specifically  list  as  many 
product  subcategories  as  the  Agency 
could  identify  in  the  rule  to  aid  the 
public  in  identifying  products  subject  to 
the  ban.  EPA  attempted  to  be 
comprehensive  in  this  listing,  but  could 
not  be  sure  that  it  had  identified  all 
product  subtypes  within  the  overall 
product  categories.  The  “including  but 
not  limited  to”  language  is  included  in 
the  final  rule  to  clarify  that  all  products 
within  the  stated  product  categories  are 
subject  to  the  ban  on  sale  of 
nonessential  products. 

Several  commentera  stated  that  the 
Agency  does  not  have  the  authority 
under  the  Act  to  ban  the  use  of  CFCs  in 
aerosols.  However,  it  is  clear  from  the 
language  of  section  610  that  EPA  is 
authorized  to  examine  all  products 
which  result  in  the  release  of  Class  I 
substances  into  the  atmosphere  for  the 
purpose  of  determining  whether  they 
are  nonessential.  Under  section 
610(b)(3),  the  Administrator  has  the 
authority  to  restrict  the  use  of  Class  I 
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substances  m  products  that  Congress 
did  not  specifically  cite.  Congress 
provided  the  Agency  with  criteria  to 
determine  whether  a  Class  I  product 
should  be  banned  {discussed  at  length 
in  section  HI.A.S.J,  and  EPA  has  acted 
within  these  parameters  in  considering 
products  for  their  eligibility  for  die 
nonessential  products  ban.  The  fact  that 
CFC  use  in  aerosols  is  regulated  by  the 
1978  ban  does  not  affect  EPA’s  authority 
to  regulate  any  aerosol  uses  exempted  or 
excluded  from  that  ban  under  section 
610. 

One  commenter  felt  that  the 
broadening  of  section  610  was  not 
justified  in  light  of  the  President’s  plan 
to  accelerate  the  phaseout  of  ozone- 
depleting  chemicals.  The  commenter 
observed  that  the  accelerated  phaseout 
would  eliminate  the  production  of  CFCs 
by  the  end  of  1995,  only  a  short  time 
after  the  nonessential  products  ban 
takes  offect.  The  commenter  questioned 
whether  the  environmental  benefits  of 
the  ban  during  the  period  would  justify 
the  burden  associated  with  expanding 
its  scope.  As  stated  in  section  I.G.  of  this 
preamble,  EPA  agrees  with  the 
commenter  for  the  most  part. 
Consequently,  EPA  has  limited  the 
scope  of  today's  rule  to  the  product 
categories  affected  by  the  Class  II  ban 
and  those  CFC-containing  products 
specifically  listed  in  the  statute.  While 
EPA  believes  that  accelerated  phaseout 
dates  will  do  much  to  protect  the 
stratospheric  ozone  layer,  the  Agency  is 
still  required  to  promulgate  regulations 
to  ban  those  uses  of  ozone-depleting 
chemicals  it  determines  are 
nonessential.  EPA  believes  that  there  is 
still  a  compelling  argument  for  banning 
the  use  of  CFCs  in  aerosol  products  and 
plastic  flexible  and  packaging  foams 
(see  section  I.G.  of  today’s  preamble). 
The  primary  reason  for  prohibiting  the 
use  of  CFCs  in  these  sectors  is  to  force 
them  to  move  to  alternatives  other  than 
CFCs  and  HCFCs  prior  to  January  1, 
1994,  when  the  Class  II  nonessential 
products  ban  takes  effect. 

One  commenter  suggested  that  the 
scope  of  the  proposea  rule  was  too 
narrow,  and  that  other  use  sectors,  such 
as  solvents  and  methyl  chloroform, 
should  be  included.  This  commenter 
cited  examples  in  which  manufacturers 
had  phased  out  the  Class  I  substances  in 
various  use  sectors  to  justify  expanding 
the  scope  of  the  rule.  EPA  is  aware  that 
substitutes  exist  for  certain  solvent 
applications  of  CFCs  and  particular  uses 
of  methyl  chloroform.  However,  EPA 
could  not  properly  evaluate  the 
tremendous  number  of  products 
manufactured  with  methyl  chloroform 
within  the  short  statutory  time-frame  of 
this  rulemaking.  The  Agency  also  felt 


that  it  could  not  address  CFC  solvent 
uses  adequately  in  this  section  6143 
rulemaking,  since  they  also  find  use  in 
large  numbers  of  applications.  The 
Agency  believes  that  the  Class  I 
substances  and  use  sectors  not 
addressed  in  this  rulemaking  can  be 
addressed  more  effectively  under 
sections  608  or  612.  Fmally,  given  the 
number  of  applications  to  be 
considered,  and  given  EPA’s  preferred 
approach  of  addressing  products  and 
applications  by  use  category  rather  than 
individually,  the  Agency  feels  it  would 
be  impractical  and  inconsistent  to  ban 
products  based  exclusively  on  the 
example  of  individual  users. 

One  commenter  was  concerned  that 
there  may  be  some  confusion  over  the 
use  of  nonessential  products  and  the 
sales  prohibition.  The  commenter 
suggested  that  EPA  confirm  that 
nonessential  products  purchased  before 
the  effective  date  may  still  be  used,  and 
that  the  Agency  is  not  regulating  the  use 
of  nonessential  products,  merely  their 
sale  and  distribution.  The  Agency  agrees 
with  the  commenter  that  section  610  of 
the  Act  does  not  address  the  use  of 
products  which  are  determined  to  be 
nonessential.  The  use  of  nonessential 
products  purchased  prior  to  the 
effective  dates  for  the  nonessential 
products  ban  is  not  subject  to  any 
restriction  in  this  regulation,  although 
other  laws  and  regulations  regarding  the 
release  of  ozone-depleting  substances 
may  apply  to  such  use. 

3.  President's  Moratorium  on  Regulation 
Two  commenters  questioned  whether 

the  nonessential  products  rule  would  be 
subject  to  President  Bush’s  rulemaking 
moratorium.  The  President’s  directive 
does  not  allow  for  certain  categories  of 
regulations  to  be  promulgated  without 
delay.  Specifically,  government  agencies 
have  been  directed  not  to  postpone  any 
regulation  that  is  subject  to  a  statutory 
or  judicial  deadline  which  fells  during 
the  period  of  the  moratorium.  Since 
section  610  contains  a  statutory 
deadline  for  the  publication  of  the  final 
rule,  as  well  as  an  effective  date  of 
November  15, 1992,  the  ncmessential 
rule  is  exempt  from  the  regulatory 
moratorium. 

4.  Section  608  and  EPA  Authority 
One  commenter  objected  to  the 

citation  of  the  Lowest  Achievable 
Emission  Level  (LA£L)  standards  in 
section  608  as  a  basis  for  restricting  the 
emissions  of  ozone  depleting 
substances.  According  to  the 
commenter,  Congress  clearly  intended 
to  confine  product  restrictions  to  section 
610.  In  particular,  the  commenter 
suggested  that  the  LAEL  standards  were 
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exclusively  intended  to  cover  emissions 
from  the  apphaaae  and  industrial 
prooem  refrigeration  market.  The 
commenter  cited  the  legislative  history 
behind  the  creation  of  section  608  to 
support  its  interpretation  of  section  608. 

The  EPA  disagrees  with  the 
commenter’s  suggestion  that  reliance  on 
section  608  as  additional  authority  for 
its  actions  is  unwarranted.  EPA 
considers  section  608  to  be  a  multiple 
phase  emission  control  program.  The 
Agency  believes  that  the  authority 
granted  under  section  608  (National 
Emission  Reduction  Program)  may  be 
applied  to  today’s  rulemaking,  and  that 
LAEL  standards  may,  in  certain 
circumstances,  have  the  same  practical 
effect  as  the  nonessential  products  ban 
authorized  in  section  610. 

It  is  clear  from  the  statute  that  section 
608(a)(1)  of  the  National  Recycling  and 
Emission  Reduction  Program  initially 
affects  only  appliances  and  industrial 
process  refrigeration,  and  the  Agency  is 
addressing  the  recycling  of  refrigerant  in 
the  appliance  and  industrial  process 
refrigeration  sector  in  the  section  608 
proposal  published  in  the  Federal 
Register  on  December  10, 1992  {57  FR 
58644).  EPA  believes,  however,  that  the 
commenter  is  incorrect  in  suggesting 
that  the  section  608  LAEL  standards 
apply  only  to  appliances  and  industrial 
process  refrigeration.  Section  608(a)(2) 
requires  EPA  to  promulgate  regulations 
establishing  standards  and  requirements 
regarding  use  and  disposal  of  Class  I 
and  Q  substances  not  covered  by 
paragraph  (1)  and  section  608(a)(3) 
requires  the  reduction  of  the  use  and 
emission  of  such  substances  to  the 
lowest  achievable  level.  EPA  believes 
that  this  statutory  language  gives  the 
Agency  the  authority  to  apply  the  LAEL 
standards  to  all  sectors  using  Class  I  and 
Class  II  substances. 

Where  adequate  substitutes  for  Class 
I  or  Class  II  substances  are  available, 
EPA  may  make  a  determination  that  the 
lowest  achievable  level  is  zero.  To 
implement  the  LAEL  standards,  the 
Agency  may  issue  regulations  requiring 
emission  controls,  work  practices,  the 
use  of  alternative  substances,  or  simply 
setting  a  performance  standard.  A  zero 
level  performance  standard  under 
section  608  would  amount  to  on 
effective  ban  on  the  use  of  Class  I  or 
Class  II  substances  in  that  product 
category.  EPA  similarly  believes  that  it 
has  authority  under  section  608  to 
require  the  use  of  alternatives  to  certain 
ozone-depleting  substances  in  specific 
uses.  Consequently,  the  Agency  believes 
that  the  requirements  of  sections  608 
and  610  may  overlap  in  some  instances, 
and  that  reference  to  the  section  608 
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LAEL  standards  in  this  rulemaking  is 
appropriate. 

5.  Criteria  for  Determining 
Nonessentiality 

Several  commenters  felt  that  Congress 
only  banned  frivolous  products  or 
products  which  “when  used  by 
nonprofessionals  would  result  in  large 
unwarranted  releases  of  CFCs  when 
measured  against  the  expected 
beneficial  results  of  the  product’s  use,” 
and  that  EPA  in  the  proposed  rule  had 
overstepped  its  authority  by  attempting 
to  ban  products  that  are  considered 
extremely  important.  EPA  believes  that 
the  specific  products  selected  by 
Congress  reflect  broader  criteria  for 
determining  a  product’s  status  under 
section  610  than  utility  alone.  Congress 
specifically  cited  noise  horns  as 
products  in  which  the  use  of  Class  I 
substances  is  nonessential.  Noise  horns 
are  primarily  used  in  the  area  of  marine 
safety;  noise  horns  provide  warning  and 
maneuvering  signals  in  case  of  an 
emergency.  In  addition,  the 
noncommercial  use  of  cleaning  fluids 
for  photographic  and  electronic 
equipment  is  generally  not  reviewed  as 
a  frivolous  end  use.  Nevertheless,  these 
products  were  specifically  dted  in  the 
statute  as  examples  of  nonessential  uses. 
Finally,  Congress  also  prohibited  the 
sale  or  distribution  of  aerosols  and 
certain  foam  products  containing  Class 
II  substances  after  January  1, 1994  in  the 
nonessential  products  ban.  The 
products  banned  in  section  610(d)  are 
clearly  not  all  frivolous,  and  yet 
Congress  banned  them  as  nonessential 
products.  These  examples  indicate  that 
Congress  relied  on  broader  criteria  than 
the  utility  of  the  product  alone  in 
determining  a  product's  status  under 
section  610,  and  section  610(b) 
specifically  identified  criteria  other  than 
the  utility  of  the  product  for  EPA  to 
consider  in  determining  nonessentiality 
for  the  purposes  of  the  Class  I 
nonessential  products  ban. 
Consequently,  EPA  disagrees  with  the 
commenter’s  contention. 

One  commenter  who  questioned  the 
application  of  the  ban  to  any  product 
other  than  frivolous  products  dted  the 
legal  doctrine  of  ejusdem  generis.  Under 
this  doctrine  of  statutory  interpretation, 
where  general  words  follow  specific 
words  in  a  statutory  enumeration,  the 
general  words  are  construed  to  embrace 
only  objects  similar  in  nature  to  those 
objects  enumerated  by  the  preceding 
spedfic  words.  The  commenter 
concluded  that  under  this  doctrine 
EPA’s  authority  to  ban  other  products  is 
limited  to  frivolous  products  because 
the  specifically  enumerated  produds 


identified  in  sections  610(b)  (1)  and  (2) 
are  all  frivolous  products. 

EPA  believes  tnat  the  doctrine  of 
ejusdem  generis  is  inapplicable  here 
because  the  premise  underlying  the 
commenter’s  conclusion  is  false.  The 
products  spedfically  listed  in  sections 
610(b)  (1)  and  (2)  are  not  all  frivolous 
produds.  Only  the  first  produd  listed  in 
610(b)(1),  plastic  party  streamers,  can  be 
considered  frivolous.  For  the  reasons 
given  above,  EPA  believes  that  the  other 
produd  categories  listed  in  610(b)  (1) 
and  (2)  clearly  include  products  which 
are  not  frivolous.  As  a  result,  EPA 
believes  that  the  spedfic  enumerations 
in  610(1)  and  (2)  do  not  limit  the 
Agency's  authority  to  identify 
nonessential  products  under  610(b)(3) 
that  are  frivolous.  Rather,  EPA  is 
required  by  610(b)  to  consider  a  number 
of  fadors  in  determining  whether  a 
produd  is  nonessential,  including  the 
purpose  or  intended  use  of  a  produd, 
the  technological  availability  of 
substitutes,  safety,  health,  and  other 
relevant  factors. 

One  commenter  suggested  that  even  if 
substitutes  for  Class  I  substances  were 
available,  EPA  had  no  authority  to  ban 
the  sale  or  distribution  of  ’’extremely 
important”  produds  under  section  610 
unless  substitutes  were  available  for 
both  the  produd  and  the  Class  I 
substance  used  in  its  manufadure.  As 
discussed  above  and  in  the  proposed 
rule,  EPA  believes  that  the  section  610 
statutory  ban  on  noise  horns,  CFC* 
containing  cleaning  fluids  for 
noncommercial  electronic  and 
photographic  equipment,  as  well  as 
aerosols,  pressurized  dispensers,  and 
plastic  foam  products  containing  Class 
II  substances,  clearly  indicates 
congressional  intent  to  indude 
important  “nonfrivolous”  uses  of  ozone- 
depleting  substances  and  products 
produced  with  ozone-depleting 
substances  in  the  nonessential  produds 
ban.  Moreover,  the  statute  direded  EPA 
to  consider  the  ‘‘technological 
availability  of  substitutes  for  such 
produd  and  for  such  Class  I  substance," 
as  well  as  the  purpose  or  intended  use 
of  the  product,  in  determining  whether 
a  produd  was  nonessential.  However, 
the  statute  does  not  spedfically  require 
EPA  to  determine  that  substitutes  are 
available  for  both  the  produd  and  the 
Class  I  substance  used  in  its  production. 
Consequently,  EPA  believes  that  the 
statute  authorizes  the  Agency  to  ban  a 
produd  containing  or  manuradured 
with  Class  I  substances  if,  when  EPA 
evaluates  such  a  produd  against  the  five 
criteria  mentioned  in  section  610(b)(3), 
it  determines  that  adequate  substitutes 
are  available  for  either  the  produd  or 
the  use  of  Class  I  substances  in  its 


manufadure.  EPA  believes  that  in  cases 
where  such  substitutes  exist,  the 
Administrator  has  the  authority  to 
determine  that  products  manufactured 
with  Class  I  substances  are  nonessential 
regardless  of  the  importance  of  these 
products.  In  each  case,  however,  EPA 
must  consider  all  five  of  the  criteria  in 
making  its  determination. 

6.  Definition  of  the  Term  ’’Produd” 

The  January  16, 1992  proposed  rule 
discussed  EPA’s  definition  of  the  term 
’’produd”  at  great  length.  EPA  reiterates 
its  belief  that  the  use  of  the  term 
“produd”  in  section  610  of  the  statute 
indicates  that  Congress  intended  to 
apply  this  term  to  any  type  or  category 
of  merchandise  or  commodity  offered 
for  sale,  as  well  as  any  use  of  a  Class  I 
substance  in  the  manufacture  or 
packaging  of  any  such  merchandise  or 
commodity. 

A  number  of  commenters  disputed 
EPA’s  definition  of  the  term  “produd” 
Several  commenters  criticized  EPA  for 
banning  entire  categories  of  products 
rather  than  individual  products.  EPA 
believes  that  such  an  approach  is 
appropriate,  and  that  it  is  justified  by 
the  criteria  listed  in  section  610(b),  the 
statutory  treatment  of  certain  groups  of 
produds  manufadured  with  or 
containing  Class  II  substances  in  sedion 
610(d),  and  by  the  tight  statutory 
deadline  for  promulgation  of  this 
regulation. 

In  determining  whether  a  produd  is 
nonessential,  section  610(b)  of  the 
statute  directs  the  Administrator  to 
“consider  the  purpose  or  intended  use 
of  the  produd,  the  technological 
availability  of  substitutes  for  such 
produd  and  for  such  Class  I  substance, 
safety,  health,  and  other  relevant 
fadors”.  EPA  reiterates  its  belief 
articulated  in  the  proposed  rule  that  the 
statutory  mandate  to  consider  the 
technological  availability  of  substitutes 
“for  such  produd  and  for  such  Class  I 
substance”  clearly  indicates 
Congressional  intent  to  focus  on  the  use 
of  Class  I  substances  in  broad  categories 
of  produds  as  well  as  in  individual 
produds  (see  NPRM  for  greater 
discussion  of  this  issue). 

In  addition.  Congress  banned  entire 
categories  of  products  in  section 
610(d)(2)  when  it  banned  aerosols, 
pressurized  dispensers,  and  plastic  foam 
produds  containing  Class  Q  substances. 
EPA  believes  that  the  statutory  language 
of  section  610(d)(2)  indicates 
Congressional  intent  to  address 
produds  and  the  use  of  ozone-depleting 
substances  by  broad  use  categories, 
provided  that  some  mechanism  exists 
for  addressing  particular  applications 
within  those  categories  for  which  no 


suitable  substitutes  exist,  or  for  which  recycling  ofCFCs  hem  small  aerosol 
other  important  concerns  might  justify  containers  is  difficult  and  expensive, 

an  exemption.  EPA  employed  such  a  and  that  murih  of  the  ozone  depleting 
mechanism  in  its  section  610  chemical  used  to  produce  flexible  end 

rulemaking  for  the  Class  I  nonessential  packaging  foams  is  released  in  the  foam- 

products  ben.  In  its  NPRM,  EPA  blowing  process.  Consequently,  the 

proposed  banning  the  use  of  CFCs  in  recall  of  such  products  would  result  in 
two  product  categories,  aerosol  products  little  environmental  benefit 
and  flexible  and  packaging  foams,  but  it  Commenters  suggested  changing  the 
also  exempted  products  for  which  it  had  treatment  of  existing  inventories  in  the 
reason  to  believe  *hAt  no  satisfactory  final  rule.  One  commenter,  a  major 

substitutes  were  currently  available.  manufacturing  association,  frit  that  the 

EPA  then  carefully  considered  requests  November  15th  compliance  date  should 
for  exemptions  received  during  the  not  apply  to  the  sale  of  products  to  the 

public  comment  period  in  order  to  ultimate  consumer.  Many  other 

address  additional  products  within  commenters  proposed  gnmdfathering 

these  sectors  for  which  no  suitable  existing  inventories  of  products  that  had 

substitutes  exist,  or  for  which  other  not  been  sold  by  November  15, 1992. 

concerns  might  justify  an  exemption.  As  EPA  agrees  with  these  commenters 
a  result  of  this  procedure,  the  final  rule  that  banning  the  sale  of  existing 

includes  exemptions  from  the  inventories  after  November  15, 1992, 

nonessential  ban  for  several  additional  would  adversely  affect  a  number  of 
products  (see  gwrtinnp  ni.B  and  IV. E.  of  businesses  without  providing  any 

today’s  preamble).  appreciable  environmental  benefit.  The 

Finally,  there  are  hundreds  of  Agency  is  well  aware  that  redesigning 

thousands  of  diverse  end  uses  for  Class  and  modifying  production  facilities 
I  substances,  and  EPA  clearly  could  not  cannot  be  accomplished  overnight.  EPA 
address  the  multitude  of  products  and  is  also  aware  that  some  of  the  affected 
end  uses  lor  these  substances  products,  such  as  spare  parts  for 

individually  given  the  tight  statutory  automobiles,  which  are  packaged  with 
time-frame  for  promulgating  this  foam,  have  unusually  long  shelf  lives, 

regulation.  Consequently,  EPA  adopted  Moreover,  EPA  recognizes  that  the 
the  approach  taken  by  Congress  in  statute  contemplated  that  businesses 

section  610(d)(2)  and  proposed  banning  would  have  one  year  to  liquidate 

broad  categories  of  products  and  end  existing  stocks  of  nonessential  products, 

uses  in  the  NPKM.  EPA  then  considered  and  that  the  late  publication  of  the  final 
any  comments  requesting  exemptions  rule  allows  manufacturers,  distributors, 
for  particular  applications  within  these  and  retailers  insufficient  time  to 
broad  categories  and  carefully  evaluated  liquidate  existing  inventories  and  revise 
the  information  provided  by  the  manufacturing  processes.  Congress 

commenters  as  to  why  these  particular  clearly  intended  to  give  these 
applications  should  not  .be  covered  by  individuals  a  year’s  notice  prior  to 
the  Class  I  non  essential  products  ban.  banning  these  products.  Given  the  late 
EPA  believes  that  this  approach  is  publication  date  of  the  rule,  adhering  to 

equitable,  comprehensive,  and  that  it  the  November  15, 1992  date  for  all 
represents  the  most  effective  use  of  the  nonessential  products  would  actually 

Agency’s  resources.  contradict  Congressional  intent  in  this 

,  _  g.  ...  ...  .  .  _  ,  regard.  However,  as  of  November  15, 

7.  Definition  of  Intone  Commerce  and  prohibits  the 

Grandfathering  of  Existing  Product  sale,  distribution,  or  offei-ofsale  or 

nven  ones  distribution,  in  interstate  commerce  of 

Many  commenters  addressed  the  nonessential  products  identified  in  EPA 

impact  of  the  ban  on  existing  regulations  (after  the  effective  date  of 

inventories.  The  primary  concern  of  all  such  regulations)  one  year  after 

these  commenters  was  the  treatment  of  promulgation  of  the  Class  I  nonessential 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Rules  and  Regulations 


4785 


Today’s  rulemaking  does  not  provide 
manufacturers,  distributors,  or  retailers 
of  products  specifically  mentioned  in 
section  610(b)(1)  addition  time  to  phase 
out  these  nonessential  products; 
however,  because  EPA  believes  that 
their  listing  in  the  statute  provided 
sufficient  advance  notice,  publication  of 
the  final  rule  does  not  in  tneir  case 
constitute  an  abrupt  departure  horn 
previously  established  practice. 

In  addition,  today’s  rule  maintains  the 
proposed  rule's  ban  on  the  sale  of 
chlorofluorocarbon-containing  cleaning 
fluids  for  electronic  and  photographic 
equipment  to  noncommercial 
purchasers  effective  on  February  18, 
1993.  Since  existing  inventories  of  CFC- 
containing  cleaning  fluid  products  not 
otherwise  affected  by  this  rulemaking 
may  still  be  sold  to  commercial 
purchasers,  on  February  16, 1993 
effective  date  will  not  impose  any 
significant  economic  burden  on  the 
affected  businesses.  Manufacturers, 
distributors  and  retailers  of  aerosol 
chlorofluorocarbon-containing  cleaning 
fluids  banned  under  section  610(b)(3) 
will  not  be  able  to  sell,  distribute,  or 
offer  to  sell  or  distribute,  these  products 
in  interstate  commerce  to  any  user, 
commercial  or  noncommercial,  after 
January  17, 1994,  the  effective  date  of 
the  ban  on  products  identified  under 
section  610(b)(3).  As  described  above,  as 
with  the  other  nonessential  products 
banned  under  section  610(b)(3),  the 
affected  businesses  will  thus  have  an 
additional  year  to  liquidate  their 
existing  inventories  of  these  products 
after  promulgation  of  these  regulations. 

One  commenter  requested  that  EPA 
clarify  its  interpretation  of  interstate 
commerce  with  regard  to  sale, 
distribution,  or  offer  of  sale  or 
distribution,  of  nonessential  products 
within  the  boundaries  of  a  single  state. 
EPA  agrees  with  the  commenter  that  the 
Act  does  not  ban  the  sale,  distribution, 
or  offer  of  sale  or  distribution,  of  a 
product  otherwise  affected  by  this 
rulemaking  that  is  manufactured, 
distributed,  and  sold  without  ever 
crossing  state  lines.  However,  the 
Agency  wishes  to  clearly  state  its 
position  that  to  avoid  coverage  by  this 
rulemaking,  an  affected  party  must 
provide  adequate  documentation  that 
not  only  was  the  product  manufactured, 
distributed,  and/or  sold  exclusively 
within  a  particular  state,  but  that  all  of 
the  components,  equipment,  and  labor 
that  went  into  manufacturing, 
distributing,  selling,  and/or  offering  to 
sell  or  distribute  such  a  product 
originated  within  that  state  as  well. 

Finally,  EPA  wishes  to  clarify  its 
interpretation  of  sale,  distribution,  or 
offer  of  sale  or  distribution,  in  interstate 


commerce  with  regard  to  the  resale  of 
used  products.  The  Agency  recognizes 
that  more  than  one  consumer  often 
derives  utility  from  owning  and  using 
certain  durable  goods  affected  by  this 
rulemaking,  such  as  automobiles,  boats, 
or  furniture.  Many  of  these  products 
contain  components  manufactured  out 
of  flexible  and  packaging  foam,  most 
notably  seat  cushions.  Restricting  the 
resale  of  such  used  durable  goods  before 
the  end  of  their  productive  lifetimes 
would  provide  little,  if  any, 
environmental  benefit  because  the  CFCs 
used  to  blow  foam  for  these  products 
were,  for  the  most  part,  released  during 
their  manufacture.  Because  restricting 
the  resale  of  such  used  durable  goods 
would  impose  significant  economic 
hardship  on  a  great  many  consumers 
without  providing  any  associated 
environmental  benefits,  EPA  does  not 
feel  that  Congress  intended  to  ban  their 
resale.  Consequently,  while  EPA’s 
interpretation  of  “interstate  commerce” 
is  such  that  interstate  commerce 
includes  the  entire  chain  of  sale  and 
distribution  from  the  manufacturer  of  a 
new  product  to  its  ultimate  consumer, 
the  Agency  recognizes  that  in  the  case 
of  durable  consumer  goods  such  as 
boats,  cars,  and  furniture,  resale  of  the 
product  to  additional  consumers  may 
occur  after  the  sale  of  the  new  product 
to  the  ultimate  consumer.  In  3uch  cases, 
EPA  does  not  consider  the  resale  of 
these  nonessential  products  to 
constitute  sale,  distribution,  or  offer  of 
sale  or  distribution,  in  interstate 
commerce  for  the  purposes  of  this 
rulemaking. 

a.  Verification,  Recordkeeping  and 
Public  Notice  Requirements 

Over  60  coinmenters  considered  the 
recordkeeping  provisions  contained  in 
the  proposed  rule  to  be  burdensome  and 
unnecessary.  The  Agency  considered 
the  need  for  recordkeeping  requirements 
at  great  length  as  a  result  of  these 
comments.  EPA  was  concerned  by  the 
suggestion  that  the  burden  imposed  by 
these  requirements  far  outweighed  any 
health  and  environmental  benefits 
associated  with  them. 

The  total  volume  of  CFCs  used  in  the 
U.S.  in  1988  for  both  commercial  and 
noncommercial  cleaning  fluids  for 
electronic  and  photographic  equipment 
was  approximately  3000  metric  tons,  or 
less  than  0.8  percent  of  the  total  use  of 
Class  I  substances  (weighted  for  ozone- 
depletion  potential).  EPA  estimates  that 
noncommercial  sales  represented  a 
small  but  not  insignificant  fraction  of 
this  total  1988  use  estimate  and  that 
total  sales  have  dropped  since  1988,  due 
to  the  tax  and  the  scarcity  of  CFCs 
caused  by  the  phaseout  regulations.  EPA 


believes  that  the  excise  tax  on  CFCs  and 
the  limits  on  production  and  imports 
have  already  raised  the  price  of  CFCs 
sufficiently  so  that  it  may  no  longer  be 
economical  to  use  them  as  cleaning 
fluids  for  noncommercial  equipment.  As 
a  result,  the  current  sales  of  cleaning 
fluids  for  electronic  and  photographic 
equipment  to  noncommercial  users  are 
likely  to  be  substantially  lower  than  the 
1988  level.  Nevertheless,  the  statute 
specifically  requires  EPA  to  ban  the  sale 
of  these  products  for  noncommercial 
use.  Consequently,  the  Agency  sought  to 
devise  a  means  to  meet  the  statutory 
requirements  without  imposing  an 
undue  burden  on  the  public. 

EPA  has  decided  to  eliminate  the 
specific  recordkeeping  requirements 
proposed  in  the  NPRM.  The  Agency 
agrees  with  the  commenters  that  these 
requirements  are  too  burdensome  when 
compared  to  the  associated 
environmental  benefits.  Instead  of 
requiring  distributors  to  maintain 
records  of  transactions  involving  CFC- 
containing  cleaning  fluids,  today’s  final 
rule  merely  requires  sellers  and 
distributors  to  post  signs  stating  that 
sale,  distribution,  or  offer  of  sale  or 
distribution,  in  interstate  commerce  of 
these  products  to  noncommercial  users 
is  prohibited  and  that  purchasers  of 
these  products  must  provide  verification 
that  they  are  commercial  users.  In 
addition,  sellers  and  distributors  are 
required  to  verify  that  purchasers  of 
these  products  are  commercial  usors.  In 
order  to  purchase  these  products, 
commercial  users  would  have  to  prove 
that  they  are  indeed  commercial 
entities.  EPA  anticipates  that  purchasers 
could  fulfill  this  requirement  by 
presenting  any  number  of  documents, 
including  but  not  limited  to  invoices, 
purchase  orders,  or  official 
correspondence,  containing  a 
commercial  identification  number. 
Sellers  and  distributors  would  have  to 
have  a  reasonable  basis  for  believing 
that  the  information  presented  by  the 
purchaser  is  accurate  and  thus  that  the 
purchaser  is  in  fact  a  commercial  user. 

EPA  believes  that  this  approach 
minimizes  the  burden  of  implementing 
the  Congressionally-mandated  ban  on 
the  sale  of  CFC-containing  cleaning 
fluids  for  noncommercial  electronic  and 
photographic  equipment.  The  Agency 
feels  that  some  form  of  verification  is 
necessary  to  ensure  that  these  products 
are  not  sold  to  noncommercial  users. 
Requiring  purchasers  to  present,  and 
sellers  and  distributors  to  verify,  some 
proof  of  their  commercial  status  is 
certainly  less  burdensome  than  the 
recordkeeping  requirements  discussed 
in  the  proposed  rule.  EPA  could  not 
conceive  of  requirements  less 
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burdensome  than  these  that  would 
nonetheless  meet  the  statutory 
requirement  to  prevent  noncommercial 
users  horn  purchasing  CFC-containing 
cleaning  fluids. 

One  commenter  recommended  that 
EPA  include  government  contract 
numbers  as  an  acceptable  identification 
option  in  the  sale  of  cleaning  fluids  for 
electronic  and  photographic  uses  to 
government  clients  who  would  not  have 
a  commercial  identification  number. 

The  Agency  believes  the  use  of  a 
government  contract  number  in 
verification  of  commercial  status  to  be  a 
sound  option  which  would  not 
compromise  the  sales  restriction  to 
noncommercial  sources. 

One  commenter  suggested  that  the 
definition  of  distributor  should  be 
revised  to  reflect  resale  of  CFC- 
containing  cleaning  fluids  to  other 
distributors  rather  than  sale  to  the 
ultimate  consumer.  EPA  believes  that 
the  commenter  has  raised  a  valid  point. 
A  number  of  companies  that  seli  these 
products  to  consumers  also  use  the 
products  themselves  (for  example,  many 
computer  retailers  also  perform  service 
on  customers’  computer  equipment 
which  requires  the  use  of  cleaning 
fluids).  Given  the  nature  of  this 
industry,  it  may  be  difficult  for  any 
person  who  sells  or  distributes  these 
products  to  determine  whether  the 
purchaser  intends  to  use  them  or  resell 
them;  the  purchaser  himself  may  not  be 
certain  at  the  time  of  purchase  whether 
he  intends  to  use  or  resell  these 
products.  Consequently,  EPA  has 
revised  the  definition  of  distributor  to 
include  resale  of  CFC-containing 
cleaning  fluids  to  other  distributors.  The 
Agency  would  like  to  point  out, 
however,  that  due  to  its  decision  to 
eliminate  recordkeeping  requirements, 
this  change  will  not  require  any 
additional  recordkeeping.  The  Agency 
believes  that  the  burden  involved  in 
verifying  that  a  distributor  who 
purchases  these  products  is  a 
commercial  entity  will  be  minimal. 

9.  Imports  and  Exports 

Two  commenters  requested 
clarification  on  whether  the  import  of 
products  made  with  CFCs  would  be 
prohibited  under  the  ban.  EPA  believes 
that  both  the  import  of  any  product  for 
sale  or  distribution  within  the  United 
States,  or  the  initial  sale  or  distribution 
of  any  product  intended  for  ultimate 
export  from  the  point  of  manufacture  to 
the  point  of  export,  are  acts  of  interstate 
commerce  for  the  purposes  of  section 
610  and  would,  accordingly,  be  affected 
by  this  regulation.  The  import  or  export 
of  products  affected  by  today’s 
rulemaking  will  be  subject  to  the  same 


restrictions  as  the  sale,  distribution,  or 
offer  of  sale  or  distribution,  in  the 
United  States  (for  a  discussion  of  EPA’s 
interpretation  of  “interstate  commerce,’’ 
see  section  III.A.7.  of  today’s  preamble). 
EPA  will  work  in  close  cooperation  with 
the  U.S.  Customs  Service  to  enforce  this 
restriction.  Because  today’s  rulemaking 
prohibits  the  sale,  distribution,  or  offer 
of  sale  or  distribution,  in  interstate 
commerce  of  products  banned  pursuant 
to  section  610(b)(3)  effective  on  January 
17, 1994,  these  products  may  continue 
to  be  imported,  or  sold  or  distributed  for 
export,  until  January  17, 1994. 

10.  Future  Regulation 

Several  commenters  criticized  EPA 
for  limiting  the  scope  of  today’s 
rulemaking  primarily  to  plastic  flexible 
and  packaging  foams  ana  aerosols  and 
pressurized  dispensers  that  release 
CFCs.  In  addition,  several  commenters 
discussed  a  number  of  products  not 
covered  by  the  proposed  rule.  Several  of 
these  products  or  processes,  such  as 
tobacco  expansion,  aerosol  insulating 
foam,  and  the  use  of  closed-cell 
polyurethane  foam  as  a  flotation  foam, 
may  meet  the  criteria  for 
nonessentiality;  nevertheless,  as 
discussed  elsewhere  in  today’s 
rulemaking,  EPA  believes  that  it  would 
be  inappropriate  to  ban  them  in  today’s 
final  rule  because  the  Agency  did  not 
propose  banning  these  products  in  the 
NPRM. 

The  status  of  methyl  chloroform 
under  the  nonessential  products 
regulation  was  raised  by  four 
commenters,  and  at  the  public  hearing, 
one  commenter  criticized  EPA  for  not 
covering  methyl  chloroform  in  the  Class 
I  nonessential  rule.  This  commenter 
cited  a  major  corporation’s  policy  of 
phasing  out  the  use  of  methyl 
chloroform  by  the  end  of  1992  to 
support  the  inclusion  of  methyl 
chloroform  in  the  Class  I  nonessential 
products  ban.  The  Agency  encourages 
and  applauds  companies  that  have 
phased  out  the  use  of  ozone  depleting 
chemicals  as  quickly  as  possible,  and  it 
reiterates  its  belief  that  substitutes  are 
available  for  many  of  the  current  uses  of 
methyl  chloroform.  Methyl  chloroform 
is  a  chemical  with  many  extremely 
diverse  end  uses,  however,  and 
insufficient  time  was  available  for  the 
Agency  to  analyze  the  uses  of  methyl 
chloroform  systematically  given  the 
short  statutory  time-frame  mandated  for 
this  rulemaking.  The  Agency  will 
continue  to  collect  information  on  the 
uses  of  methyl  chloroform. 

The  Agency  is  aware  that  the 
potential  exists  for  eliminating  other 
nonessential  uses  of  ozone-depleting 
substances.  In  that  regard,  EPA  wishes 


to  emphasize  that,  in  general,  other 
sections  of  the  Act  provide  sufficient 
controls  for  reducing  emissions  of 
ozone-depleting  substances.  The  use 
sectors  and  product  categories 
addressed  by  the  commenters  have 
already  been  affected  by  the  section  604 
phaseout  of  the  production  of  ozone- 
depleting  substances  and  the  excise  tax 
on  ozone-depleting  substances.  In 
addition,  it  is  possible  that  they  may 
also  be  specifically  addressed  in  a 
number  of  other  provisions  of  title  VI. 

For  example,  the  Agency  is  currently 
developing  regulations  to  implement 
section  608,  concerning  emission 
limitations,  and  section  612,  concerning 
safe  substitutes,  as  well  as  the 
accelerated  phaseout  required  by  the 
recent  modifications  to  the  Montreal 
Protocol.  The  products  and  use  sectors 
discussed  in  the  Class  I  nonessential 
products  ban  will  be  affected  by  these 
regulations  as  well. 

EPA  will  continue  to  collect 
information  on  the  use  of  CFCs  and 
acceptable  substitutes.  EPA  has  the 
authority  to  revise  the  list  of  products 
banned  under  sections  610(a)  and 
610(b),  and,  although  the  Agency  does 
not  at  this  time  anticipate  the  need  to 
add  other  products  to  the  list  of  banned 
Class  I  products,  it  reserves  the  right  to 
undertake  additional  rulemaking  in  the 
future  regarding  products  that  release 
Class  I  substances  into  the  environment 
as  necessary  and  appropriate. 

11.  Regulatory  Impact  Analysis 

One  commenter  suggested  that 
banning  the  use  of  CFCs  in  plasma 
etching  would  increase  the  costs 
associated  with  this  regulation  to  over 
$100  million.  Executive  Order  12291 
requires  agencies  to  conduct  a 
Regulatory  Impact  Analysis  for 
regulations  with  economic  impacts 
which  exceed  this  level.  Consequently, 
the  commenter  requested  that  EPA 
conduct  a  regulatory  impact  analysis 
(RIA)  for  the  Class  I  nonessential 
products  rulemaking  if  the  use  of  CFCs 
in  plasma  etching  was  banned.  EPA 
believes  that  the  commenter  is  correct  in 
observing  that  prohibiting  the  use  of 
Class  I  substances  in  plasma  etching 
would  significantly  increase  the 
economic  costs  associated  with  the 
Class  I  nonessential  products  ban. 
However,  as  discussed  elsewhere  in 
today’s  rulemaking,  EPA  does  not 
intend  to  ban  the  use  of  Class  I 
substances  in  plasma  etching. 
Consequently,  the  Agency  believes  that 
tire  cost  and  benefits  chapter  of  the 
background  document  adequately 
addresses  the  regulatory  impact  of 
section  610,  since  it  is  considered  to  be 
only  a  minor  rulemaking  (see 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Rules  and  Regulations 


4787 


Background  Document).  EPA  believes 
that  preparing  an  RIA  is  not  required  by 
the  Executive  Oder  for  the  Class  I 
nonessential  products  ban  rulemaking, 
and  that  consequently,  preparing  such  a 
document  would  be  redundant  and 
inappropriate. 

B.  Specific  End  Uses 

1.  Statutorily  Mandated  Products 

Section  610  listed  three  specific 
products  to  which  the  Class  I 
nonessential  products  ban  applies: 
Chlorofluorocarbon-propelled  plastic 
party  streamers,  chlorofluorocarbon- 
propelled  noise  horns,  and 
chlorofluorocarbon-containing  cleaning 
fluids  for  noncommercial  electronic  and 

The  statute  haft  EPA  little  discretion 
with  regard  to  the  treatment  of  these 
products  under  the  nonessential 
products  ban,  and  no  significant 
comments  were  received  regarding 
them,  with  the  exception  of  comments 
on  the  treatment  of  existing  inventories. 
As  mentioned  in  section  Q.A.6.  of 
today’s  preamble,  the  final  rule  bans  the 
sale,  distribution,  or  offer  of  sale  or 
distribution,  in  interstate  commerce  of 
these  products  effective  on  February  16, 
1993. 

2.  Foams 

a.  Distinciton  between  insulation 
foams  and  flexible  and  packaging 
foams.  One  commenter  suggested  that 
the  distinction  between  thermal 
insulation  foams  (which  are  excluded 
from  the  Class  I  nonessential  products 
ban)  and  flexible  and  packaging  foams 
(which  are  covered  by  the  Class  I  ban) 
should  not  be  reapplied  for  the  Class  II 
ban.  According  to  die  commenter,  the 
legislative  history  indicates  that  the 
definition  of  insulation  foams  to  be 
exempted  from  the  Class  II  ban  should 
be  expanded  beyond  thermal  insulation 
and  include  foam  cushioning  for  other 
uses  such  as  medical  and  electronic 
supplies.  However,  the  commenter  did 
not  question  EPA’s  decision  to  exempt 
thermal  insulation  foams  produced  with 
CFCs  from  the  Class  I  nonessential 
products  ban.  EPA  will  consider  the 
commenter’s  recommendations  on  the 
definition  of  “foam  insulation  product” 
in  preparing  the  proposed  rule  for  the 
Class  II  ban. 

b.  Flexible  polyurethane  slabstock 
foam.  In  the  January  16, 1992  NPRM, 
EPA  proposed  to  ban  the  use  of  CFCs  in 
flexible  polyurethane  slabstock  foam. 
The  Agency  also  requested  comment  on 
the  potential  impacts  of  individual 
states’  limits  on  the  use  of  methylene 
chloride  (MeCl)  as  a  blowing  agent  in 
flexible  polyurethane  slabstock  foams. 


EPA  received  two  comments  arguing 
that  state  and  regional  restrictions  on 
the  use  of  MeCl  are  unlikely  to  impose 
significant  economic  burdens  on 
flexible  foam  manufacturers  because 
acceptable  alternative  technologies  are 
currently  available.  The  Agency  also 
received  a  third  comment  arguing  that  a 
ban  on  the  use  of  CFG-11  in  flexible 
polyurethane  slabstock  foam 
production,  in  conjunction  with  the 
impending  1994  Class  Q  nonessential 
products  ban  on  the  use  of  HCFCs  in  the 
production  of  certain  foams  and  the 
possible  future  restriction  on  methyl 
chloroform  use  as  well,  would  cause 
production  of  super-soft  and  low- 
density  foams  to  cease  in  those  states 
that  limit  the  use  of  MeCl.  The 
commenter  also  urged  EPA  to  allow 
limited  exceptions  to  the  ban  until 
January  1, 1994  for  those  companies 
likely  to  be  adversely  affected  by  it.  EPA 
carefully  considered  these  comments  in 
developing  the  provisions  of  the  final 
rule  that  affected  the  production  of 
flexible  polyurethane  slabstock  foam. 

In  making  its  determination,  EPA 
examined  the  purpose  and  intended  use 
of  flexible  polyurethane  slabstock  foam. 
Flexible  polyurethane  slabstock  foam 
finds  use  in  cushioning  applications  for 
furniture,  carpet  underlay,  bedding, 
automobile  upholstery,  and  packaging, 
among  others.  EPA  does  not  consider 
the  purposes  for  which  flexible 
slabstock  is  employed  to  be  “frivolous.” 

EPA  determined,  however,  that 
adequate  substitutes  for  CFCs  in  the 
production  of  flexible  polyurethane 
slabstock  foam  were  indeed  available. 
According  to  the  1991  UNEP  Flexible 
and  Rigid  Foams  Technical  Options 
Report,  CFC-11  use  represents  only  a 
small  fraction  of  total  auxiliary  blowing 
agent  use  in  flexible  slabstock  foams. 
Because  the  vast  majority  of  flexible 
slabstock  producers  have  converted 
from  CFC-11  to  alternative  blowing 
agents  and  processes,  EPA  believes  that 
substitutes  for  CFCs  are  readily 
available  in  this  area  and  that  the  use  of 
CFCs  in  flexible  polyurethane  foam  is 
therefore  nonessential.  At  present,  there 
are  a  number  of  alternatives  to  the  use 
of  CFCs  in  flexible  polyurethane 
slabstock  foam.  MeCl  represents  the 
most  widely  used  and  widely  available 
alternative.  In  areas  that  restrict  the  use 
of  MeCl,  manufacturers  have  turned  to 
alternative  blowing  agents  such  as 
acetone,  HCFCs,  and  methyl  chloroform. 
Other  near-term  alternatives  are  also 
available.  For  example,  modifications  in 
polyol  technology  and  the  use  of 
softening  additives  can  reduce  or  even 
eliminate  the  need  for  certain  auxiliary 
blowing  agents.  “AB”  technology, 
which  uses  formic  acid  to  double  the 


quantity  of  gas  produced  during  the 
isocyanate  reaction,  may  offer  a  viable 
alternative  to  CFCs  in  those  areas  where 
other  substitutes  are  infeasible.  Finally, 
an  increase  in  the  density  of  foam 
produced  can  dramatically  reduce  the 
need  for  auxiliary  blowing  agents. 

There  are  a  number  of  safety  and 
health  issues  associated  with  the 
possible  substitutes  for  CFCs  in  the 
production  of  flexible  polyurethane 
slabstock  foam;  however,  EPA  believes 
that  with  the  proper  precautions  these 
alternatives  can  be  used  safely.  EPA  has 
classified  MeCl  as  a  probable  human 
carcinogen  with  an  Occupational  Safety 
and  Health  Administration  Permissible 
Exposure  Limit  (OSHA  PEL)  of  25  parts 
per  million.  Flexible  foam 
manufacturers  that  use  MeCl  must 
follow  appropriate  worker  health  and 
safety  practices.  Acetone  is  extremely 
flammable,  and  manufacturers  must 
ensure  that  ventilation  is  adequate,  and 
they  may  need  to  take  other  safety 
precautions  as  well.  Moreover,  acetone 
is  a  volatile  organic  compound  (VOC) 
that  can  contribute  to  the  formation  of 
ground-level  ozone  (smog).  States  have 
the  primary  responsibility  for  enforcing 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  that  relate  to 
ground-level  ozone,  and  the  use  of 
acetone  could  be  subject  to  restrictions 
in  those  regions  classified  as  ozone 
nonattainment  areas.  HCFCs  and  methyl 
chloroform,  although  they  have  much 
lower  potential  to  deplete  stratospheric 
ozone  than  CFCs,  have  measurable 
ozone-depletion  potentials; 
consequently,  other  sections  of  title  VI 
place  restrictions  on  HCFCs  and  methyl 
chloroform.  Finally,  the  formic  add 
used  in  the  “AB”  process  has  a  low  Ph 
and  requires  spedal  handling.  In 
addition,  the  carbon  monoxide 
produced  by  the  reaction  between  the 
isocyanate  and  the  formic  acid  can 
prove  harmful  without  proper 
ventilation.  While  each  of  these 
alternatives  presents  some  degree  of  risk 
to  human  health  and  the  environment, 
EPA  believes  that  with  the  proper 
precautions,  each  can  be  considered  a 
possible  substitute  for  CFC-11  in  the 
production  of  super-soft  and  low- 
density  flexible  polyurethane  slabstock 
foam.  Consequently,  the  Agency 
believes  that  substitutes  are  available  for 
this  use  of  CFC-11,  and  that  flexible 
polyurethane  slabstock  foam  produced 
with  CFC-11  is  a  nonessential  product. 

In  making  its  determination  to  dassify 
CFC  use  in  flexible  and  packaging  foams 
as  nonessential,  EPA  also  considered 
several  other  relevant  factors.  EPA 
believes  that  the  excise  tax  on  CFC-11 
will  provide  a  continuing  incentive  for 
manufacturers  to  convert  to  less  costly 
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alternatives.  Moreover,  in  those  areas 
where  MeCl  use  is  restricted,  the  wide 
range  of  near-term  alternatives  for  CFC- 
11  should  provide  flexible  slabstock 
manufacturers  with  sufficient 
opportunity  to  find  an  acceptable 
substitute.  As  a  result,  EPA  expects  the 
economic  impacts  associated  with  a  ban 
on  CFC  use  in  flexible  slabstock  foams 
to  be  minimal. 

Based  on  consideration  of  the  above 
criteria,  EPA  believes  that  the  use  of 
CFCs  in  flexible  polyurethane  slabstock 
foam  is  nonessential.  Therefore,  today’s 
final  rule  bans  the  use  of  CFCs  in 
flexible  polyurethane  slabstock  foam.  In 
response  to  the  commenter’s  request  for 
a  limited  exemption,  EPA  seriously 
considered  allowing  companies  with 
foam  production  facilities  located  in 
NAAQS  nonattainment  areas  for 
ground-level  ozone  in  states  that 
prohibit  the  use  of  methylene  chloride 
to  petition  the  EPA  for  a  limited 
exemption  to  the  ban  until  January  1, 
1994.  For  EPA  to  grant  such  an 
exemption,  petitioners  would  have  had 
to  satisfactorily  document  the  reasons 
why  these  particular  facilities  could  not 
modify  their  production  processes 
without  undue  hardship.  However,  the 
effective  date  in  today’s  rulemaking  for 
the  ban  on  production  of  flexible  and 
packaging  foams  with  CFCs  is  January 
17, 1993.  Since  the  effective  date  of  the 
ban  on  CFC  use  in  flexible  slabstock 
foams  roughly  coincides  with  the  date 
requested  in  the  comment  for  the 
termination  of  the  limited  exemption, 
such  an  exemption  appears 
unnecessary. 

c.  Integral  skin  ftam.  Two 
commenters  addressed  the  use  of 
polyurethane  integral  skin  loam  in 
automobiles.  Polyurethane  integral  skin 
foam  is  used  for  flexible  molded  foam 
steering  wheels  and  pads.  One 
commenter  was  concerned  that  integral 
skin  foam  may  be  covered  by  the  Class 
I  rulemaking  due  to  the  broad  regulatory 
language  under  the  plastic  flexible  foam 
and  packaging  foam  categories,  and 
requested  an  exemption  for  the  use  of 
CFC-11  in  the  production  of  integral 
skin  foam  until  January  1, 1994.  The 
other  commenter  asserted  that  it  had 
developed  a  process  for  producing 
integral  skin  foam  using  water  as  the 
blowing  agent.  EPA  wishes  to  clarify  the 
status  of  integral  skin  foam  under  the 
Class  I  nonessential  products 
rulemaking.  The  Agency  does  not 
consider  integral  skin  foam  to  be  a 
plastic  flexible  or  packaging  foam 
product  (see  section  I.I.3.  of  today’s 
preamble),  and  EPA  has  not  included 
integral  skin  foam  in  the  Class  I 
nonessential  products  ban. 
Consequently,  there  was  no  need  to 


consider  the  commenter’s  request  for  an 
exemption  for  the  use  of  CFC-11  in  the 
production  of  integral  skin  foam. 

However,  the  phaseout  of  the 
production  of  CFCs  by  1996  required 
under  the  newly-modified  Montreal 
Protocol  will  force  manufacturers  to 
adopt  alternatives  to  CFCs  within  a 
relatively  short  period  of  time  regardless 
of  the  nonessential  products  ban.  In 
addition,  the  Agency  must  consider  the 
production  of  integral  skin  foam  during 
the  rulemaking  for  the  Class  II 
nonessential  products  ban. 

Consequently,  EPA  was  pleased  to  learn 
from  the  public  comments  that  the 
automobile  industry  expects  to 
completely  phase  out  the  use  of  CFCs, 
as  well  as  HCFCs,  in  the  production  of 
integral  skin  foam  by  January  1, 1994. 

d.  Closed  cell  polyurethane  foam  used 
as  flotation  form.  EPA  provided  several 
illustrative  examples  of  “noninsulating 
uses’’  for  flexible  and  packaging  foams 
in  its  preamble  to  the  proposed  rule, 
including  flotation  foam.  Since 
ublication  of  the  proposed  rule,  EPA 
as  become  aware  that  closed  cell 
polyurethane  foam,  which  EPA  does  not 
consider  a  flexible  or  packaging  foam,  is 
used  as  a  flotation  foam  in  the 
manufacture  of  certain  boats.  At  least 
one  manufacturer  uses  a  CFC-blown 
foam  as  both  structural  and  flotation 
material  in  the  manufacture  of  its  boats. 
Consequently,  in  drafting  today’s 
rulemaking,  EPA  considered  whether  it 
should  include  this  application  in  the 
Class  I  nonessential  products  ban. 

In  evaluating  this  application  of 
closed  cell  polyurethane  foam,  EPA 
examined  tne  purpose  and  intended  use 
of  flotation  foam.  Flotation  foam  serves 
as  an  important  safety  feature  of  many 
small  watercraft.  In  addition,  in  at  least 
one  product  line,  closed  cell 
polyurethane  foam  serves  as  a  structural 
element  as  well.  Consequently,  EPA 
does  not  believe  that  the  purpose  of 
closed  cell  polyurethane  flotation  foam 
is  "frivolous.” 

The  use  of  CFCs  in  this  product, 
which  EPA  does  not  consider  a  flexible 
or  packaging  foam,  may  not  be 
nonessential  at  the  present  time.  One 
manufacturer  of  closed  cell 
polyurethane  flotation  foam  has 
indicated  its  intention  to  convert  from 
CFCs  to  HCFCs  in  the  near  future. 
However,  EPA  has  not  verified  that  all 
uses  of  closed  cell  polyurethane 
flotation  foam  have  available  non-CFC 
alternatives  at  this  time. 

Flotation  foam  serves  an  important 
safety  function  in  the  design  and 
operation  of  boats,  and  EPA  does  not 
want  to  take  action  that  would 
jeopardize  the  continued  manufacture  of 
this  type  of  foam.  However,  EPA  is 


concerned  about  the  risks  to  human 
health  and  the  environment  posed  by 
continued  use  of  Class  I  substances  in 
the  manufacture  of  closed  cell  * 
polyurethane  flotation  foam  as  well.  As 
a  result,  the  Agency  intends  to  continue 
examining  the  need  to  prohibit  such 
use. 

EPA  also  considered  several  other 
relevant  factors.  EPA  believes  that  the 
excise  tax  on  CFCs  will  provide  a 
continuing  incentive  for  manufacturers 
to  move  away  from  the  use  of  CFC-11 
where  possible.  In  addition,  the 
accelerated  phaseout  will  force 
manufacturers  to  adopt  alternatives 
within  a  relatively  short  period  of  time 
regardless  of  the  nonessential  products 
ban. 

Finally,  EPA  believes  that  it  would  be 
inappropriate  to  include  new  product 
categories  in  the  ban  that  were  not 
considered  by  the  proposed  rule.  EPA 
believes  that  the  Administrative 
Procedure  Act  and  section  307(d)  of  the 
Clean  Air  Act  require  EPA  to  propose 
rulemaking  and  take  comment  before 
proceeding  to  final  rulemaking.  In 
reparing  the  proposed  rule,  EPA  relied 
eavily  upon  the  research  conducted  for 
the  1991  UNEP  Flexible  and  Rigid 
Foams  Technical  Options  Report.  EPA 
participated  in  the  development  of  the 
definitions  of  product  categories 
utilized  in  the  UNEP  technical  options 
reports,  and  the  Agency  routinely 
employs  these  categories  in  its  own 
reports,  internal  documents,  and 
rulemakings.  The  UNEP  report 
categorizes  closed  cell  polyurethane 
foam  as  an  insulating  foam  rather  than 
a  flexible  or  packaging  foam.  EPA,  too, 
categorizes  closed  cell  polyurethane 
foam  as  an  insulating  foam,  not  a 
flexible  and  packaging  foam.  Because 
EPA  was  unaware  that  closed  cell 
polyurethane  foam  was  used  as  a 
flotation  foam  at  the  time  the  NPRM  was 
published,  it  did  not  include  the  use  of 
closed  cell  polyurethane  foam  as  a 
flotation  foam  in  the  proposed  Class  I 
nonessential  products  ban. 

Today’s  rulemaking  covers  only 
products  proposed  in  the  January  16, 
1992  proposed  rule.  Consequently, 
closed  cell  polyurethane  flotation  foam 
is  not  included  in  the  nonessential 
products  ban  implemented  by  today’s 
rulemaking.  However,  EPA  research 
indicates  that  the  use  of  CFC-blown 
closed  cell  polyurethane  foam  as 
flotation  foam  may  indeed  meet  the 
criteria  for  nonessentiality.  The  Agency 
is  also  aware  that  the  self-effectuating 
1994  ban  on  HCFC  use  in  noninsulating 
foams  could  encourage  movement  away 
from  HCFCs  and  back  to  CFCs.  Because 
the  Agency  intends  to  avoid  promoting 
such  environmentally  harmful  activity. 
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it  will  continue  to  examine  the  need  to 
prohibit  CFC  use  in  closed  cell 
polyurethane  flotation  foams.  EPA  has 
the  authority  to  consider  designating  as 
nonessential  other  products  which 
release  ozone-depleting  substances  in 
future  rulemakings,  and  the  Agency  may 
consider  such  action  if  at  a  later  date 
EPA  determines  that  these  products 
satisfy  the  criteria  for  nonessentiality. 

e.  Coaxial  cable.  EPA  did  not  address 
the  issue  of  coaxial  cable  in  the 
preamble  to  the  proposed  rule.  At  the 
time  that  EPA  promulgated  the 
proposed  rule,  the  Agency  was  unaware 
that  CFCs  are  used  in  the  production 
coaxial  cable.  Moreover,  the  Agency 
received  no  formal  comments  regarding 
CFC  use  in  coaxial  cable.  However, 
since  promulgation  of  the  proposed 
rule,  manufacturers  of  coaxial  cable 
have  informed  EPA  that  such  use  exists. 

Coaxial  cable  is  widely  used  as  a 
transmitter  of  telephone  and  television 
signals.  It  consists  of  two  conductors 
(e.g.,  steel  and  aluminum)  separated  by 
a  dielectric  (nonconducting)  material. 
Manufacturers  claim  that  acceptable 
dielectric  material  must  generate  a 
specific  wave  pattern  to  ensure  against 
problems  such  as  "signal  dropout."  As 
a  result,  the  foam  within  coaxial  cable 
must  confirm  to  stringent  performance 
standards. 

At  least  one  cable  manufacturer 
currently  employs  an  extruded 
polyethylene  foam  blown  with  CFC-12 
as  the  dielectric  material  in  its  coaxial 
cable.  The  same  manufacturer  is  in  the 
process  of  converting  to  a  non-ODP 
blowing  agent  to  replace  its  use  of  CFC- 
12;  however,  it  is  unclear  whether  other 
manufacturers  of  coaxial  cable  could 
take  advantage  of  this  process. 

In  evaluating  this  product,  EPA 
examined  the  purpose  and  intended  use 
of  coaxial  cable.  ETA  recognizes  that  the 
purposes  served  by  coaxial  cable  are  not 
“frivolous.” 

EPA  has  not  been  able  to  determine 
that  adequate  substitutes  for  CFCs  in  the 
production  of  coaxial  cable  are 
available.  Therefore,  the  use  of  CFCs  in 
this  area  may  not  be  nonessential  at  the 
present  time.  It  appears  that  the  largest 
manufacturer  of  coaxial  cable  does  not 
use  CFCs  in  the  manufacture  of  its 
product.  In  addition,  another 
manufacturer  of  coaxial  cable  has 
indicated  its  intention  to  convert  to  a 
non-ODP  blowing  agent  in  the 
manufacture  of  its  product.  However, 
EPA  knows  very  little  about  these 
substitutes  at  this  time,  and  the  Agency 
has  been  unable  to  confirm  that 
substitutes  for  CFCs  are  currently 
available  for  most  coaxial  cable 
manufacturers. 


EPA  is  also  concerned  about  the 
tradeoff  between  the  risks  to  human 
health  and  the  environment  posed  by 
continued  use  of  Class  I  substances  in 
the  manufacture  of  coaxial  cable  and  the 
risks  to  human  health  and  the 
environment  posed  by  the  use  of 
particular  substitutes.  As  a  result,  EPA 
intends  to  continue  collecting 
information  on  possible  CFC  substitutes 
for  this  application. 

EPA  also  considered  several  other 
relevant  factors.  A  ban  on  CFC  use  in 
the  manufacture  of  coaxial  cable  could 
prove  harmful  to  some  coaxial  cable 
manufacturers.  Moreover,  EPA  believes 
that  the  excise  tax  on  CFCs  will  provide 
a  continuing  incentive  for  coaxial  cable 
manufacturers  to  move  away  from  the 
use  of  CFC-12  where  possible.  In 
addition,  the  accelerated  phaseout  will  * 
force  manufacturers  to  adopt 
alternatives  within  a  relatively  short 
period  of  time  regardless  of  the 
nonessential  products  ban. 

Consequently,  EPA  does  not  intend  to 
ban  the  use  of  CFCs  in  coaxial  cable  at 
this  time.  However,  the  Agency  will 
continue  to  examine  the  need  to  take 
action  in  the  future  to  prohibit  the  use 
of  CFCs  in  the  manufacture  of  coaxial 
cable. 

f.  Aerosol  polyurethane  foam.  Aerosol 
polyurethane  foam,  also  known  as  one 
component  foam,  is  used  by  both  the 
building  industry  and  by  do-it- 
yourselfers  in  a  variety  of  applications. 
These  include  draft-proofing  around 
pipes,  cable  runs,  doors  and  windows; 
sealing  doors  and  window  frames;  and 
joining  together  insulating  panels, 
roofing  boards,  and  pipe  insulation. 

CFC-12  has  traditionally  been  the 
blowing  agent  of  choice  for  aerosol 
foams  because  of  its  relatively  low 
boiling  point.  CFC-12  acts  both  as  a 
propellant  and  as  a  blowing  agent 
yielding  "frothed  foam”  that  does  not 
flow  away  from  the  site  of  its 
application.  In  recent  years,  there  has 
been  widespread  conversion  away  from 
CFC-12  and  toward  alternatives  such  as 
HCFC-22  and  hydrocarbons. 

EPA  did  not  address  aerosol  foams 
directly  in  the  preamble  to  the  proposed 
rule.  However,  the  Agency  wishes  to 
clarify  that,  for  the  purposes  of  this 
rulemaking,  aerosol  foams  will  be 
treated  as  foams  and  not  as  aerosols. 

EPA  believes  that  this  approach  is 
consistent  with  regulations  published 
by  the  Internal  Revenue  Service  (52  FR 
56303)  that  treat  spray  foam  as  an 
insulating  foam  product  for  tax 
purposes.  Despite  this  determination, 
EPA  did  evaluate  this  product  against 
the  criteria  in  section  610(b)(3). 

EPA  does  not  believe  that  either  the 
purpose  or  intended  use  of  aerosol 


polyurethane  foam  is  "frivolous.” 
Moreover,  because  substitutes  for  CFCs 
in  aerosol  polyurethane  foam  may  not 
be  available  for  all  applications,  EPA 
did  not  determine  that  the  use  of  CFCs 
in  this  product  is  nonessential  at  this 
time. 

While  many  manufacturers  have 
converted  from  CFCs  to  alternatives 
such  as  HCFCs  and  hydrocarbons,  it  is 
not  clear  that  non-CFC  substitutes  are 
adequate  for  all  applications  at  the 
present  time.  Hydrocarbons  may  pose 
flammability  risks  both  at  the  point  of 
manufacture  and  at  the  point  of  use.  In 
addition,  both  hydrocarbons  and  HCFCs 
lack  the  thermal  insulating  capabilities 
of  CFC-12. 

Hydrocarbons,  because  of  their 
flammability,  may  pose  significant  risks 
to  safety  and  health  when  used  as 
propellants  and  blowing  agents  in 
aerosol  foams.  However,  EPA  is  also 
concerned  about  the  risks  to  human 
health  and  the  environment  posed  by 
continued  use  of  Class  I  substances  in 
aerosol  foams.  As  a  result,  the  Agency 
intends  to  continue  examining  the  need 
to  prohibit  such  use. 

In  evaluating  aerosol  polyurethane 
foam,  EPA  also  considered  several  other 
relevant  factors.  Certain  manufacturers 
may  be  unable  to  convert  to  non-CFC 
alternatives  at  this  time  due  to 
considerations  of  safety,  energy 
efficiency,  or  technological  viability.  As 
a  result,  a  ban  on  the  use  of  CFCs  in 
aerosol  foams  may  be  undesirable. 
Moreover,  EPA  believes  that  the  excise 
tax  on  CFCs  will  provide  a  continuing 
incentive  for  manufacturers  to  move 
away  from  the  use  of  CFC-12  where 
possible.  In  addition,  the  accelerated 
phaseout  will  force  manufacturers  to 
adopt  alternatives  within  a  relatively 
short  period  of  time  regardless  of  the 
nonessential  products  ban. 

Finally,  EPA  believes  that  it  would  be 
inappropriate  to  include  new  product 
categories  in  the  han  that  were  not 
considered  by  the  proposed  rule.  EPA 
considers  aerosol  polyurethane  foam  to 
be  an  insulating  foam,  not  a  flexible  and 
packaging  foam.  Consequently,  this 
product  was  not  included  in  the 
proposed  Class  I  nonessential  products 
ban.  Today’s  rulemaking  covers  only 
products  proposed  in  the  January  16, 
1992  proposed  rule;  consequently, 
aerosol  polyurethane  foam  is  not 
included  in  the  nonessential  products 
ban  implemented  by  today’s 
rulemaking.  However,  preliminary  EPA 
research  indicates  that  the  use  of  CFCs 
in  aerosol  polyurethane  foam  may 
indeed  meet  the  criteria  for 
nonessentiality.  EPA  has  the  authority 
to  consider  designating  as  nonessential 
other  products  that  release  ozone- 
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depleting  substances  in  future 
rulemakings,  and  the  Agency  may 
consider  such  action  if  at  a  later  date 
EPA  determines  that  these  products 
satisfy  the  criteria  for  nonessentiality. 

3.  Aerosols 

a.  Impact  of  1994  Class  D  nonessential 
products  ban.  Several  commenters 
argued  that  the  proposed  rulemaking’s 
inclusion  of  aerosol  products  was 
unwarranted.  They  feh  that  EPA’s 
concern  that  some  manufacturers  would 
switch  from  the  use  of  Class  II 
substances  to  Class  I  substances  in 
certain  products  after  January  1, 1994, 
was  unjustified.  The  commenters  stated 
that  market  forcas  would  prevent  Class 
I  substances  from  being  used  in  place  of 
Class  II  substances  after  1994.  In 
response,  the  Agency  wishes  to 
emphasize  that  it  is  encouraged  by 
steady  movement  of  the  aerosol  market 
into  non-ozone  depleting  compounds. 
EPA  believes  that  the  use  of  Class  I 
substances  in  place  of  Class  II 
substances  in  most  aerosol  products 
after  January  1, 1994  is  unlikely. 
However,  without  a  regulatory 
restriction  on  the  use  of  CFCs  in 
aerosols,  there  are  possible  scenarios 
under  which  the  use  of  CFCs  may  be 
attractive  in  1994,  when  the  ban  on  the 
use  of  HCFCs  in  aerosols  takes  effect. 
Consequently,  EPA  reiterates  the  view 
expressed  in  the  proposed  rule  that  the 
Class  I  ban  on  aerosols  is  necessary  to 
prevent  federal  policy  from  actually 
encouraging  additional  destruction  of 
the  stratospheric  ozone  layer. 

One  commenter  was  concerned  that 
by  banning  the  use  of  CFCs  in  aerosol 
products,  EPA  was  closing  the 
provisions  made  in  the  Act  for  granting 
exceptions  for  the  use  of  Class  II 
substances.  EPA  notes  that  the 
commenter  is  correct  in  observing  that 
today’s  rulemaking  may  impact  the 
Class  II  ban  on  aerosol  products. 
However,  this  does  not  render  the 
exceptions  in  the  statute  irrelevant.  The 
Act  permits  the  continued  use  of  Class 
U  compounds  only  if  the  Administrator 
determines  that  the  aerosol  product  or 
pressurized  dispenser  is  essential  as  a 
result  of  flammability  or  worker  safety 
concerns  and  that  the  only  available 
substitute  is  a  legally  available  Class  I 
substance.  While  today’s  rulemaking 
does  restrict  the  use  of  Class  I 
substances  in  aerosol  products,  this  is 
not  contrary  to  Congressional  intent. 

EPA  is  not  banning  all  uses  of  Class  I 
substances  in  aerosols;  consequently, 
while  today’s  action  reduces  die  number 
of  possible  candidates  for  exceptions  to 
the  Class  II  ban  on  aerosol  products,  it 
does  not  preclude  future  action  to 


except  uses  of  Class  D  substances  in 
aerosols  or  pressurized  dispensers. 

The  restrictions  on  the  use  of  Class  I 
substances  in  aerosols  and  other 
pressurized  dispensers  under  today’s 
regulations  are  rooted  in  the  fact  that  for 
many  aerosol  uses,  which  were 
exempted  under  the  1978  aerosol  ban, 
substitutes  have  since  been  developed. 
EPA  has  shown  considerable  flexibility 

compounds  where  a  substitute  is 
unavailable  (MDIs  and  mold  release 
agents,  for  example).  In  addition,  the 
exception  for  the  use  of  Class  n 
compounds  due  to  flammability  and 
worker  safety  concerns  presents  another 
opportunity  for  the  Agency  to  grant 
limited  exceptions  for  the  use  of  Class 
II  substances. 

b.  Clarification  of  “aerosols  and  other 
pressurized  dispensers”.  One 
commenter  requested  that  EPA  examine 
the  use  of  the  phrase  “other  pressurized 
dispensers’’  in  the  language  for  the 
aerosol  restrictions.  According  to  the 
commenter,  “other  pressurized 
dispensers”  could  be  interpreted  as 
applying  to  pressurized  containers 
(“bulk  containers")  used  to  distribute 
materials  for  use  in  other  products 
because  these  materials  generally  are 
self-pressurized  when  so  contained.  The 
commenter  proposed  that  EPA  exclude 
any  pressurized  vessel  being  used  as  the 
containment  vessel  for  distribution 
purposes  when  the  material  therein 
contained  is  self-pressurized.  EPA 
agrees  with  the  commenter  that  further 
clarification  of  the  definition  of 
pressurized  containers  is  necessary.  The 
use  of  the  phrase  “other  pressurized 
dispensers”  was  meant  to  include  non¬ 
aerosol  products  such  as  CFC-12 
dusters  and  freeze  sprays.  EPA  does  not 
believe  that  the  term  "other  pressurized 
dispensers”  applies  to  pressurized 
containment  vessels  such  as  small 
containers  of  motor  vehicle  refrigerant 
or  containment  vessels  for  recycled, 
recovered  or  reclaimed  refrigerant.  Such 
an  interpretation  would  have  a 
devastating  and  unintended  impact  on 
the  air  conditioning  and  refrigeration 
industry. 

As  a  result  of  this  comment,  EPA 
wishes  to  clarify  that  the  phrase 
“aerosol  product  or  other  pressurized 
dispenser”  does  not  include  containers 
which  are  used  for  the  transportation  or 
storage  of  Class  I  substances  or  mixtures 
(bulk  containers  are  described  in  40  CFR 
82.3(i)  and  the  July  30, 1992  final  rule 
implementing  section  604  and  related 
provisions  of  sections  603,  607,  and  616 
of  the  Act  (57  FR  33754)).  Such  a  bulk 
container  is  not  part  of  a  use  system; 
rather,  as  specified  in  40  CFR  82.3(i), 
the  “substance  or  mixture  must  first  be 


transferred  from  a  bulk  container  to 
another  container,  vessel,  or  piece  of 
equipment  in  order  to  realize  its 
intended  use.”  An  example  of  an 
ambiguous  situation-  affected  by  this 
clarification  is  the  use  of  a  12-ounce 
container  of  CFC-12  used  to  recharge  a 
motor  vehicle  air-conditioner.  The  CFC- 
12,  while  it  is  in  die  container,  is  not 
acting  and  will  not  act  as  a  refrigerant. 
The  CFC  must  be  charged  into  the  motor 
vehicle  air  conditioning  system  before  it 
can  serve  as  a  refrigerant  Once  the 
refrigerant  is  charged  into  the  air- 
conditioner,  the  container  is  discarded 
and  serves  no  purpose  in  the  operation 
of  the  air-conditioner.  Since  the 
container  only  serves  to  transport  and 
store  the  chemical,  EPA  considers  it  to 
be  a  bulk  container,  and  not  subject  to 
the  Class  I  nonessential  products  ban. 

c.  Dusters  and  freeze  sprays.  One 
commenter  requested  an  exemption  for 
the  use  of  CFC-12  in  freeze  sprays  used 
on  electronic  equipment.  Another 
commenter  expressed  its  belief  that  the 
Act  specifically  prohibited  the  sale  or 
distribution  of  Class  II  substances  such 
as  HCFC-22  in  aerosols  after  January  1,' 
1994,  but  allowed  the  continued  sale  or 
distribution  of  CFC-12  dusters.  The 
commenter  felt  that  the  use  of  CFC-12 
in  aerosol  dusters  was  an  unacceptable 
loophole.  EPA  wishes  to  clarify  that 
while  the  Act  does  not  specifically  ban 
the  use  of  Class  I  substances  in  aerosol 
dusters,  it  requires  EPA  to  identify  and 
ban  nonessential  products  containing 
Class  I  substances.  Consequently,  the 
final  rule  addresses  a  number  of  Class 
I  use  sectors  not  specifically  identified 
in  the  statute,  including  aerosols  and 
plastic  flexible  and  packaging  foams. 

Dusters  and  freeze  sprays  (also 
referred  to  as  freezants)  typically 
contain  a  pressurized  fluid,  such  as 
CFC-12,  which  is  released  as  a  gas 
(duster)  or  as  a  liquid  (freezant).  Dusters 
and  freeze  sprays  contain  only  one 
ingredient  and  are  used  for  both 
commercial  and  noncommercial 
applications.  The  noncommercial  use  of 
dusters  was  addressed  earlier  in  the 
preamble  (see  section  I.I.l.c.).  EPA 
considers  gas  sprays  containing  CFCs  to 
be  among  the  products  described  as 
CFC-containing  cleaning  fluids  for 
noncommercial  electronic  and 
photographic  equipment  in  section 
610(b)(2).  Consequently,  the  sale  of  gas 
sprays  to  noncommercial  purchasers  is 
banned  by  today’s  rulemaking,  as 
required  by  the  statue. 

Dusters  are  primarily  used  in  the 
electronic  and  photographic  industries 
to  blow  fine  dirt  materials  and  dust 
away  from  products  which  need  to  be 
kept  dust-free  and  which  cannot  be 
wiped  clean.  Freeze  sprays  can  be  used 
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for  a  variety  of  purposes  including 
shrink  fitting  small  metal  products, 
testing  for  faults  in  electronic 
equipment,  some  medical  applications, 
and  the  removal  of  chewing  gum  and 
other  waxy  or  gummed  substances  from 
various  surfaces. 

Based  on  information  in  a  recent 
report  to  EPA’s  Office  of  Research  and 
Development  and  information  provided 
by  commenters,  EPA  evaluated  dusters 
and  freeze  sprays  against  the  criteria  for 
nonessentiality  and  determined  that  the 
use  of  CFCs  in  these  aerosol  products, 
i.e.  as  propellant  or  sole  ingredient,  does 
not  warrant  an  exemption  and, 
therefore,  should  be  banned  as 
nonessential. 

Dusters  and  freeze  sprays  serve  an 
important  and  nonfrivolous  purpose  for 
the  electronics  industry  as  well  as  other 
users.  EPA  has  not  determined  that  the 
purpose  and  intended  use  of  these 
products  is  nonessential.  However, 
because  there  are  commercially 
available  substitutes,  EPA  believes  that 
the  use  of  CFC-12  in  dusters  and  freeze 
sprays  is  nonessential. 

Several  substitute  formulations  for  the 
use  of  CFC-12  in  dusters  and  freeze 
sprays  have  been  identified,  including 
HCFCs,  hydrocarbons,  and  inert  gases 
(e.g.,  carbon  dioxide  and  nitrogen 
oxide).  Non-aerosol  alternatives  are  also 
available.  EPA  believes,  therefore,  that 
adequate  substitutes  are  readily 
available  for  CFC-12  as  the  sole 
ingredient  in  dusters  and  freeze  sprays. 

EPA  is  aware  that,  to  ensure  the  safety 
of  workers  in  the  electronics  industry, 
alternative  formulations  for  aerosol 
products  used  on  electronic  or  electrical 
equipment  must  be  nontoxic  and,  in 
most  applications,  nonflammable.  EPA 
believes,  however,  that  effective  and 
safe  non-CFC  propellants  are  readily 
available. 

In  making  its  determination  regarding 
these  products,  EPA  also  considered  the 
economic  impact  of  banning  these 
products.  EPA  acknowledges  that  any 
manufacturers  still  producing  CFC 
dusters  or  freeze  sprays  would  suffer 
some  economic  impact  as  a  result  of  this 
rule.  EPA  believes,  however,  that  given 
a  12-month  period  before  the  ban  on 
these  products  takes  effect,  these 
manufacturers  will  have  sufficient 
opportunity  to  liquidate  existing 
inventories  and  reformulate  their 
products  with  a  substitute  for  CFC-12. 
In  any  case,  manufacturers  will  have  to 
convert  to  a  non-CFC  substitute  soon, 
given  the  phaseout  of  CFC  production 
by  January  1, 1996  under  the  modified 
Montreal  Protocol. 

In  conclusion,  EPA  has  determined 
that  the  use  of  Class  I  substances  such 
as  CFC-12  as  the  sole  ingredients  in 


dusters  or  freeze  sprays  is  nonessential 
and,  therefore,  dusters  and  freeze  sprays 
are  included  in  the  ban  on  nonessential 
products  promulgated  in  today’s 
rulemaking.  Consequently,  the  loophole 
which  concerned  the  second  commenter 
will  not  exist. 

d.  Lubricants,  coatings,  and  cleaning 
fluids  for  electrical  or  electronic 
equipment.  In  the  proposed  rule,  EPA 
proposed  to  ban  the  use  of  CFCs  in  all 
aerosol  products  and  pressurized 
dispensers  with  a  number  of 
exemptions,  including  the  use  of  CFC- 
11  or  CFC-113  in  lubricants,  coatings, 
and  cleaners  for  commercial  electrical 
and  electronic  uses.  EPA  received  one 
comment  requesting  that  the  exemption 
for  commercial  electrical  and  electronic 
uses  be  expanded  to  include  CFC-12. 

Lubricants  and  coatings  typically 
contain  an  active  ingredient  (the 
lubricating  or  coating  material),  a 
solvent  or  diluent,  and  a  propellant. 
Cleaning  fluids  can  include  solvent 
sprays  and  gas  sprays  (gas  sprays  are 
discussed  in  the  preceding  section  on 
dusters  and  freeze  sprays).  The  solvent 
sprays  typically  contain  a  solvent  and  a 
propellant  and  are  dispensed  as  a 
liquid.  Lubricants,  coatings  and 
cleaning  fluids  can  contain  CFCs  as 
either  solvents  or  as  propellants.  CFC- 
11  and  CFC-113  are  the  most  common 
CFCs  used  as  solvents,  although  a 
commenter  claimed  that  CFC-12  is  also 
used  as  a  solvent  in  certain  applications. 
CFC-12,  however,  is  most  commonly 
used  as  a  propellant.  EPA  believes  that 
the  use  of  CFC-12  as  a  solvent  rather 
than  a  propellant  is  very  small. 

Based  on  information  in  a  recent 
report  by  EPA’s  Office  of  Research  and 
Development  and  information  provided 
by  commenters,  EPA  evaluated 
lubricants,  coatings,  and  cleaning  fluids 
for  electrical  and  electronic  equipment 
against  the  criteria  for  nonessentiality 
and  determined  that:  (1)  Use  of  CFCs  as 
solvents  or  diluents  in  these  aerosol 
products  should  not  be  banned,  but  that 
(2)  use  of  CFCs  as  propellants  in  these 
aerosol  products  does  not  warrant  an 
exemption  and,  therefore,  should  be 
banned. 

Lubricants,  coatings  and  cleaners  for 
electronic  and  electrical  equipment 
serve  an  important  and  nonfrivolous 
purpose  for  the  electronics  industry. 
EPA  has  not  determined  that  the 
purpose  and  intended  use  of  these 
products  is  nonessential. 

EPA  research  indicates  that  adequate 
substitutes  for  the  use  gf  CFCs  as 
solvents  or  diluents  in  these 
applications  may  not  yet  be  available.  In 
November  1989,  EPA’s  Office  of 
Research  and  Development  (ORD) 
published  an  evaluation  of  the  need  for 


continued  use  of  CFCs  in  both  exempted 
and  excluded  uses  of  CFCs  in  aerosols 
(see  Alternative  Formulations).  The 
ORD  report  concluded  that  adequate 
substitutes  did  not  yet  exist  for 
lubricants,  coatings  and  cleaners  using 
CFC-11  or  CFC-113  for  commercial 
electrical  and  electronic  equipment. 

EPA  believes  that  adequate  substitutes 
have  still  not  been  found  for  CFCs  used 
as  solvents  or  diluents  in  these  aerosol 
products.  In  addition,  according  to  a 
commenter,  CFC-12  is  occasionally 
used  as  a  solvent  in  these  products.  EPA 
believes  that  the  use  of  CFC-12  as  a 
solvent  is  similar  to  that  of  CFC-11  and 
CFC-113  and  that  substitutes  may  not 
be  available  for  this  application  either. 

However,  several  substitute 
formulations  for  the  use  of  CFC-12  as  a 
propellant  have  been  identified, 
including  HCFCs,  hydrocarbons,  and 
inert  gases  (e.g.,  carbon  dioxide  and 
nitrogen  oxide).  These  substitute 
propellants  are  suitable  for  use  as 
propellants  in  products  that  contain 
other  ingredients,  such  as  solvent 
sprays,  lubricants,  and  coatings.  Non¬ 
aerosol  alternatives  are  also  available. 
EPA  believes,  therefore,  that  adequate 
substitutes  are  available  for  CFC-12  as 
a  propellant  in  lubricants,  coatings,  and 
cleaners  for  commercial  electrical  and 
electronic  equipment. 

EPA  is  aware  that,  to  ensure  the  safety 
of  workers  in  the  electronics  industry, 
alternative  formulations  for  aerosol 
products  used  on  electronic  or  electrical 
equipment  must  be  nontoxic  and,  in 
most  applications,  nonflammable.  EPA 
believes  that,  while  effective  and  safe 
non-CFC  propellants  are  readily 
available,  non-CFC  solvents  may  not  be 
available. 

In  making  its  determination  regarding 
these  products,  EPA  also  considered  the 
economic  impact  of  banning  these 
products.  Since  substitutes  for  CFC 
solvents  in  aerosol  lubricants,  coatings, 
and  cleaners  for  electronic  equipment 
are  not  readily  available,  banning  these 
products  could  have  a  significant 
economic  impact  on  the  electronics 
industry. 

In  conclusion,  EPA  will  permit  the 
continued  use  of  CFC-11,  CFC-12,  and 
CFC-113  in  aerosol  lubricants,  coatings 
and  cleaners  for  electronic  and  electrical 
equipment  if  the  CFCs  are  used  as 
solvents  or  diluents.  EPA  has,  however, 
determined  that  the  use  of  CFC-12  as  a 
propellant  is  nonessential  and, 
therefore,  its  use  is  banned.  As  noted 
above,  EPA  believes  that  the  use  of 
CFC-12  as  a  solvent  rather  than  as  a 
propellant  is  very  limited.  EPA, 
therefore,  expects  that  CFC-12  will  be 
used  in  very  few  aerosol  products  and 
only  in  situations  where  the 
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manufacturer  can  dearly  demonstrate 
that  CFC-12  is  not  used  as  a  propellant. 
EPA  will  continue  to  examine  the  need 
to  take  action  in  the  future  regarding  the 
remaining  uses  of  CFCs  in  lubricants, 
coatings,  and  cleaning  fluids. 

In  addition,  one  commenter  suggested 
that  the  treatment  of  lubricants,  coatings 
and  cleaning  fluids  for  electrical  or 
electronic  equipment  in  the  proposed 
rule  was  ambiguous.  The  commenter 
requested  clarification  about  the  effect 
that  the  phrase  “other  than  those 
specified  above"  in  $  82.66(d)  had  on 
the  treatment  of  these  products. 

In  drafting  the  proposed  rule,  EPA 
intended  to  prohibit  all  aerosol  uses  of 
CFCs  in  lubricants,  coatings,  and 
cleaning  fluids  for  electrical  or 
electronic  equipment  except  for  the  use 
of  CFC-11  and  CFC-113  for 
nonpropellant  purposes  in  such 
products.  The  preamble  to  the  January 
16, 1992  NPRM  clearly  expressed  this 
intent  (as  mentioned  above,  EPA  has 
subsequently  decided  to  include  the  use 
of  CFC-12  for  nonpropellant  purposes 
in  this  exception).  EPA  acknowledges, 
however,  that  the  use  of  the  phrase 
“other  than  those  specified  wove”  in 
§  82.66(d)  of  the  proposed  rule  did  not 
clearly  express  this  intent,  because  it 
could  have  been  interpreted  as 
excluding  additional  commercial  uses  of 
such  cleaning  fluids  in  certain 
electronic  applications  from  coverage 
under  the  Class  I  ban.  This  was  not 
EPA’s  intent  Consequently,  in  response 
to  the  commenter’s  request  for 
clarification,  the  phrase  “other  than 
those  specified  above”  has  been 
changed  to  “other  than  those  banned  in 
$  82.64(a)  or  $  82.64(b)”  in  today’s 
rulemaking. 

e.  Spinnerette  lubricant/cleaning 
spray.  In  the  proposed  rule,  EPA 
exempted  several  solvent  applications 
of  CFC3  in  certain  aerosol  products  due 
to  a  lack  of  available  substitutes.  One 
exempted  product  category  consisted  of 
release  agents  for  molds  using  CFC-11 
or  CFC-113  in  the  production  of  plastic 
and  elastomeric  materials.  EPA  received 
one  comment  requesting  that  a  class  of 
somewhat  similar  products,  spinnerette 
lubricant/cleaning  sprays  used  for 
synthetic  fiber  production,  be  exempted 
from  fire  ban  on  aerosols  and 
pressurized  dispensers  containing  CFCs. 

During  the  production  of  certain 
synthetic  fibers  such  as  acrylic,  a 
silicone  product  is  sprayed  onto 
spinning  blocks  called  spinnerettes.  In 
certain  applications,  this  aerosol 
product,  containing  CFC-114  as  the 
solvent  and  silicone  as  the  active 
ingredient,  is  used  to  both  clean  and 
lubricate  the  spinnerettes  in  order  to 
remove  unwanted  residue  which 


otherwise  builds  up  on  them.  The 
formulation  acts  both  as  a  lubricant  and 
as  a  cleaning  agent.  Spinnerette 
lubricant/cleaning  sprays  currently 
contain  CFCs,  both  as  solvents  and  as 
propellants.  CFC-114  is  preferred  as  a  , 
solvent  because  it  is  nonflammable, 
nontoxic,  and  provides  adequate 
dispersion  of  the  active  ingredient. 
CFC-12  is  used  as  the  propellant.  The 
commenter  estimates  that  its  annual 
usage  of  CFC-114  is  rougjily  9,000 
pounds  per  year. 

Based  on  the  information  provided  by 
the  commenter,  EPA  evaluated 
spinnerette  cleaning  lubricant  sprays 
against  the  criteria  for  nonessentiality 
and  determined  that:  (1)  Use  of  CFCs  as 
solvents  in  these  aerosol  products 
should  not  be  banned  as  nonessential 
products  at  this  time,  but  that  (2)  use  of 
CFCs  as  propellants  do  not  warrant  an 
exemption  and,  therefore,  should  be 
banned  as  nonessential  products. 

In  making  its  determination,  EPA 
examined  the  purpose  and  intended  use 
of  spinnerette  lubricant/cleaning  sprays. 
EPA  acknowledges  the  importance  of 
this  product  for  the  production  of 
certain  synthetic  fibers  and  does  not 
consider  the  use  of  spinnerette 
lubricant/cleaning  sprays  to  be 
nonessential. 

The  commenter  indicated  that 
although  research  on  alternatives  is 
currently  underway,  no  solvent 
substitute  which  is  as  safe  and  effective 
as  the  CFC-114  formulation  for 
spinnerette  lubricant/cleaning  sprays  is 
available  at  this  time.  However,  several 
substitute  formulations  far  the  use  of 
CFC-12  as  a  propellant  have  been 
identified  including  HCFCs  and  inert 
gases  (e.g.,  carbon  dioxide  and  nitrogen 
oxide).  EPA  believes,  therefore,  that 
adequate  substitutes  are  available  for 
CFC-12  as  a  propellant  in  spinnerette 
cleaning  lubricants  used  for  fiber 
production. 

To  ensure  worker  safety,  spinnerette 
cleaning  lubricants  should  be 
nonflammable  and  nontoxic.  EPA 
believes  that,  while  safe  and  effective 
non-CFC  propellants  are  readily 
available,  non-CFC  solvent  alternatives 
for  CFC-114  may  not  be  available  for  all 
applications  at  this  time. 

In  making  its  determination,  EPA  also 
considered  the  economic  impact  of 
banning  the  use  of  CFC-114  in 
spinnerette  lubricant/cleaning  sprays. 
Since  substitutes  for  the  CFC-114 
solvent  in  aerosol  spinnerette  lubricant/ 
cleaning  sprays  are  not  readily 
available,  banning  these  products  could 
have  a  significant  economic  impact  on 
the  fiber-producing  industries  using  this 
production  method. 


The  excise  tax  on  ozone-depleting 
compounds  and  the  accelerated 
phaseout  will  force  manufacturers  to 
adopt  alternatives  within  a  relatively 
short  period  of  time  regardless  of  the 
nonessential  products  ban.  The  industry 
is  currently  conducting  research  on 
such  substitutes. 

EPA  has,  therefore,  decided  to  exempt 
the  use  of  CFC-114  as  a  solvent  in 
spinnerette  lubricant/cleaning  sprays 
from  the  ban  on  aerosol  products  and 
pressurized  dispensers  containing  CFCs 
at  this  time.  However,  the  use  of  CFC- 
12  as  a  propellant  in  this  product  is 
nonessential  and,  therefore,  such  use  is 
banned. 

f.  Plasma  etching.  EPA  received 
several  comments  requesting  that  EPA 
exempt  the  use  of  CFCs  for  plasma 
etching  from  the  ban  on  aerosol 
products  and  pressurized  dispensers 
containing  CFCs. 

One  step  in  the  manufacturing 
process  of  semiconductors  and  other 
microcomputer  components  requires  the 
sub-micron  etching  of  circuit  lines  on 
thin  sheets  of  silicon  crystal.  This 
technology  process,  referred  to  as 
plasma  or  dry  etching,  uses  various 
chlorine-  and  fluorine-containing 
chemicals  as  halide  sources  to  create  a 
plasma  which  is  used  to  etch  the  silicon 
wafers  within  a  sealed  chamber.  The 
chemicals  used  vary  depending  on  the 
process  and  include  CFCs,  halons, 
carbon  tetrachloride,  and  methyl 
chloroform.  These  ozone  depleting 
substances  are  transformed  into 
chemicals  with  no  ozone  depleting 
potential  in  the  plasma  etching  process. 

The  chemicals  used  for  this  process 
are  usually  contained  in  stainless  steel 
cylinders.  Containers  of  low  pressure 
substances,  such  as  CFC-11  and  methyl 
chloroform,  are  pressurized  with 
nitrogen  or  carbon  dioxide;  containers 
of  high  pressure  substances  are  self 
pressurized.  Typically,  hoses  and  other 
dispensing  mechanisms  are  attached  to 
the  containers  or  cylinders  prior  to  their 
use  for  plasma  etching  to  allow  the 
chemical  to  flow  into  the  sealed 
chambers  at  carefully  regulated  rates. 

Based  on  information  provided  by  the 
commenters  and  after  conducting 
further  research  into  this  process,  EPA 
evaluated  pressurized  dispensers  for 
plasma  etching  against  the  criteria  for 
nonessentiality  and  determined  that 
they  should  not  be  banned  as 
nonessential  products. 

In  making  its  determination,  EPA 
examined  the  purpose  and  intended  use 
of  plasma  etching.  Pressurized 
dispensers  containing  CFCs  for  plasma 
etching  provide  an  important  function 
for  the  computer  industry  in  the 
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manufacture  of  semiconductors  and  are 
not  nonesseatial. 

EPA  also  evaluated  the  availability  of 
substitutes  for  the  CFCs  used  in  plasma 
etching.  The  Agency  is  aware  that 
manufacturers  are  in  the  process  of 
developing  substitutes  for  the  Class  I 
substances  currently  used  for  plasma 
etching.  The  excise  tax  cm  ozone- 
depleting  compounds  and  the 
accelerated  phaseout  will  force 
manufacturers  to  adopt  alternatives 
within  a  relatively  short  period  of  time 
regardless  of  the  nonessential  products 
ban.  However,  no  such  substitutes  are 
currently  available  for  immediate  use  at 
economical  prices.  The  cost  of 
converting  away  from  CFCs  over  a  one- 
year  period,  as  would  be  required  if 
such  uses  were  included  in  the  ban  on 
nonessential  products— even  if  that 
conversion  is  technologically  feasible — 
is  economically  prohibitive.  Industry 
estimates  suggest  that  costs  would 
approach  several  million  dollars  per 
facility.  Therefore,  EPA  does  not 
consider  that  substitutes  are  available 
within  the  time  frame  of  the 
nonessential  products  rule. 

EPA  is  not  aware  of  any  safety  or 
health  considerations  associated  with 
the  alternatives  for  CFCs  in  plasma 
etching.  However,  EPA  is  also  aware 
that,  since  virtually  all  of  the  CFCs  used 
for  plasma  etching  are  transformed,  the 
ozone  depleting  potential  of  the  CFCs 
used  in  making  these  products  is 
destroyed  in  the  plasma  etching  process. 
Consequently  banning  the  use  of  CFCs 
in  the  plasma  etching  process  would 
have  an  immeasurably  small 
environmental  benefit. 

Due  to  the  lack  of  available  substitutes 
at  this  time,  EPA  has  decided  to  include 
the  use  of  CFCs  for  plasma  etching  in 
the  list  of  products  exempted  from  the 
ban  on  aerosol  products  and  pressurized 
dispensers.  The  accelerated  phaseout 
wifi  force  manufacturers  to  adopt 
alternatives  within  a  relatively  short 
period  of  time  regardless  of  the 
nonessential  products  ban.  EPA 
encourages  the  industry  to  make  a  swift 
and  efficient  transition  to  these 
alternatives. 

g.  Bed  pepper  bear  repellent  spray. 
EPA  received  one  comment  requesting 
that  red  pepper  defensive  spray  used  as 
a  bear  repellent  be  exempted  from  the 
ban  on  nonessential  aerosol  products 
containing  CFCs.  The  commenter 
argued  that  its  product  did  not  meet 
EPA’8  criteria  for  nonessentiality  and, 
thus,  should  not  be  banned. 

Red  pepper  sprays  are  aerosol 
products  used  to  temporarily  disable  an 
attacker.  They  contain  an  active 
ingredient  (the  essence  of  red  pepper) 
that  causes  temporary  blindness, 


breathing  difficulties,  and  severe  skin 
discomfort  to  animals  or  humans  that 
come  into  contact  with  it.  Red  pepper 
sprays  are  used  by  individuals  and  law 
enforcement  agencies  for  a  variety  of 
purposes  ranging  from  personal 

Erotection  to  crowd  control.  In  addition. 
Bar  repellent  spray  containing  red 
pepper  is  used  by  campers,  hikers,  and 
park  and  forest  serHce  officials,  most 
typically  against  charging  grizzly  bears. 
EPA  is  aware  that  CFC-113  is  used  as 
a  solvent  in  at  least  one  defensive  spray. 
EPA  is  not  aware  of  any  other  safety 
sprays  containing  CFCs  as  propellants. 

CFC-113  is  used  as  a  solvent  in  at 
least  one  defensive  spray.  This  product, 
developed  as  a  bear  repellent  spray, 
uses  CFC-113  to  propel  the  active 
ingredient  some  distance  and  produce  a 
large  cloud  of  repellent  fog  that  remains 
in  the  air  long  enough  to  affect  a 
charging  bear.  Hie  commenter  argued 
that  no  available  substitute  could 
produce  the  necessary  cloud  of  repellent 
at  sufficient  distance.  The  commenter 
also  uses  CFC-113  because  it  is 
nonflammable,  nontoxic,  and 
compatible  with  the  active  ingredient. 

Based  on  information  provided  by  the 
commenter  and  after  conducting  further 
research  into  this  product,  EPA 
evaluated  red  pepper  sprays  against  the 
criteria  for  nonessentiality  and 
determined  that:  (1)  Use  of  CFCs  as 
solvents  in  red  pepper  sprays  used  as 
bear  repellent  should  not  be  banned;  but 
that  (2)  use  of  CFCs  as  solvents  in  other 
safety  sprays,  including  red  pepper 
sprays,  is  nonessential;  and  (3)  use  of 
CFCs  as  propellants  in  all  safety  sprays 
is  nonessential  and,  therefore,  should  be 
banned  under  this  rule.  An  exemption 
to  the  ban  is  warranted  only  for  the  use 
of  CFC-113  as  a  solvent  in  bear 
repellent  sprays. 

in  making  its  determination,  EPA 
examined  the  purpose  and  intended  use 
of  red  pepper  spray.  EPA  acknowledges 
that  red  pepper  sprays  serve  an 
important  nonfrivolous  use  and  has  not 
concluded  that  the  use  of  red  pepper 
sprays  is  nonessential.  However,  EPA 
has  determined  that  the  use  of  CFCs  in 
red  pepper  sprays  is,  in  most  cases, 
unnecessary  and  is,  therefore, 
nonessential. 

EPA  determined  that  adequate 
substitutes  for  CFCs  in  the  production  of 
red  pepper  spray  were  indeed  available 
for  all  applications,  with  the  possible 
exception  of  bear  repellents.  Several 
manufacturers  produce  non-CFC  aerosol 
formulations  of  red  pepper  and  other 
personal  safety  sprays  for  protection 
against  humans.  Solvents  in  these 
formulations  include  methyl 
chloroform,  HCFG-141b,  dimethyl 
ether,  and  water-based  compounds.  As 


a  result,  EPA  has  concluded  that 
effective  substitutes  are  available  for  the 
CPC  solvent  in  red  pepper  and  other 
safety  sprays  used  against  humans,  and 
that  use  of  CFCs  in  these  red  pepper 
sprays  is  nonessential.  However,  no 
manufacturer  has  formulated  a  non-CFC 
bear  repellent  spray  that  has  bean 
proven  to  be  effective.  The  solvent  use 
of  CFCs  in  these  products  is  necessary 
to  allow  the  spray  to  travel  long 
distances  and  produce  adequate 
dispersion  to  stop  a  charging  bear. 
Therefore,  the  Agency  believes  that 
substitutes  may  not  be  available  for 
application  against  bears. 

There  are  a  number  of  safety  and 
health  issues  associated  with  the 
possible  substitutes  for  CFCs  in  the 
production  of  red  pepper  spray.  EPA 
understands  that,  because  of  potential 
dangers  posed  to  both  the  user  and  the 
intended  target,  formulations  (including 
solvents)  should  be  nontoxic  and 
nonflammabie.  EPA  believes  that  non- 
CFC  formulations  currently  exist  for 
most  defensive  sprays  that  are  both 
effective  and  safe  to  use.  However,  since 
proven  substitutes  for  CFC-113  in  bear 
repellent  have  not  been  tested  yet,  EPA 
concluded  that  a  safe  and  effective  non- 
CFC  formulation  for  bear  repellent  may 
not  be  available. 

EPA  acknowledges  that  the 
manufacturer  producing  the  CFC 
formulation  would  suffer  some 
economic  impact  as  a  result  of  this 
rulemaking  (die  company  markets  this 
product  for  use  against  humans  as  well). 
EPA  believes,  however,  that  given  a  12- 
month  period  before  the  ban  takes 
effect,  the  manufacturer  will  have 
sufficient  opportunity  to  reformulate  its 
product  for  use  against  humans  with  a 
substitute  for  the  CFC  solvent.  However, 
since  substitutes  for  CFC  solvents  in  red 
pepper  sprays  used  as  bear  repellent  are 
not  readily  available  at  this  time, 
banning  these  products  could  cause 
more  significant  economic  injury  for  the 
manufacturer  of  this  product.  In  any 
case,  the  manufacturer  wifi  have  to 
convert  to  a  non-CFC  substitute  soon, 
given  the  phaseout  of  CFC  production 
by  January  1, 1996  under  the  modified 
Montreal  Protocol. 

In  conclusion,  EPA  will  permit  the 
continued  use  of  CFC-113  as  a  solvent 
in  red  peppeT  sprays  used  as  bear 
repellent.  EPA  believes,  however,  that  it 
is  not  necessary  to  exempt  other  safety 
sprays,  including  red  pepper  sprays,  for 
use  against  humans  from  the  ban  on 
nonessential  products.  Therefore, 
aerosol  or  pressurized  dispensers  of  red 
pepper  sprays  containing  CFCs  which 
are  not  sold  as  bear  repellent  will  be 
included  in  the  ban.  EPA  has  also 
determined  that  the  use  of  CFC- 12  as  a 
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propellant  in  safety  sprays  is 
nonessential  and,  therefore,  such  use  is 
banned.  EPA  will  continue  to  examine 
the  need  to  take  action  in  the  future  to 
prohibit  the  remaining  uses  of  CFCs  in 
red  pepper  safety  sprays  as  appropriate. 

h.  Document  preservation.  EPA 
received  one  comment  requesting  that 
processes  and  products  used  for  the 
preservation  of  books  and  archival 
documents  be  exempted  from  the  ban 
on  aerosols  and  pressurized  dispensers 
containing  CFCs.  Further  research 
conducted  by  EPA  determined  that  at 
least  two  manufacturers  in  the  U.S. 
produce  aerosol  products  which  are 
used  for  document  preservation. 

Books,  documents,  and  works  of  art 
on  paper  can  be  preserved  through  the 
application  of  a  nonaqueous 
deacidification  treatment  which 
neutralizes  existing  acids  in  paper  and 
increases  its  expected  life  for  several 
hundred  years.  There  are  several 
application  methods  for  this  technology, 
including  a  dipping  method,  a  liquified 
gas  process  conducted  in  an  enclosed 
chamber,  and  an  aerosol  spray  method. 
Most  of  the  existing  methods  that  have 
proven  to  be  both  safe  and  effective  use 
CFC  solvents  (primarily  CFC-113)  to 
dissolve  the  preserving  and  alkalizing 
chemicals  and/or  act  as  carriers  to 
transport  them  to  the  paper.  CFC-113  is 
preferred  because  it  is  nonflammable, 
nontoxic,  evaporates  quickly,  is 
nonreactive  with  the  document 
material,  and  displays  little  or  no 
tendency  to  dissolve  inks,  dyes,  or 
bindings.  EPA  estimates  that  the 
production  of  aerosol  document 
preservation  sprays  uses  less  than 
10,000  pounds  of  CFCs  per  year. 

Most  documents  at  large  institutions 
are  preserved  through  a  non-aerosol 
mass  deacidification  process.  This 
method  does  not  necessarily  require  the 
use  of  CFCs  but  is  not  generally 
available  to  outside  users.  However,  the 
aerosol  method,  which  involves 
spraying  the  preserving  chemicals 
directly  onto  documents  through  an 
aerosol  can  or  pressurized  dispenser,  is 
the  only  method  that  is  appropriate  and 
affordable  for  extremely  delicate  or 
valuable  documents  or  for  occasional 
and  small  volume  users  such  as 
librarians,  conservators,  and  archivists. 
Due  to  the  risk  of  loss  or  irreparable 
damage,  transportation  of  documents  to 
centralized  deaddification  facilities 
may  often  not  be  possible. 

Based  on  the  information  provided  by 
the  commenter  and  by  other 
manufacturers  of  this  product,  EPA 
evaluated  document  preservation  sprays 
against  the  criteria  for  nonessentiality 
and  determined  that  the  products 


should  not  be  banned  as  nonessential 
products  at  this  time. 

In  making  its  determination,  EPA 
examined  the  purpose  and  intended  use 
of  document  preservation  sprays.  EPA 
acknowledges  the  importance  of  this 
roduct  for  preserving  valuable  and 
istoric  documents  and  does  not 
consider  the  use  of  document 
preservation  sprays  to  be  nonessential. 

Manufacturers  have  indicated  that  no 
substitute  which  is  as  safe  and  effective 
as  the  CFC  formulation  for  aerosol 
document  preservation  sprays  is 
available  at  this  time.  The  excise  tax  on 
ozone-depleting  compounds  and  the 
accelerated  phaseout  will  force 
manufacturers  to  adopt  alternatives 
within  a  relatively  short  period  of  time 
regardless  of  the  nonessential  products 
ban.  EPA  is  aware  that  at  least  one 
manufacturer  is  currently  in  the  process 
of  developing  a  non-CFC  formulation  for 
its  aerosol  deacidification  product. 
Development  of  this  formulation  is, 
however,  in  the  early  stages,  and  the 
technology  has  not  yet  been 
demonstrated  to  be  effective  in  the  field. 
EPA  believes,  therefore,  that  safe  and 
effective  solvent  substitutes  have  not  yet 
been  found. 

To  protect  the  safety  of  both  the  user 
and  the  document  to  be  preserved, 
document  preservation  sprays  should  be 
nonflammable  and  nontoxic.  EPA 
believes  that  safe  and  effective 
alternatives  for  CFC-113  in  document 
preservation  sprays  are  not  available  at 
this  time. 

In  making  its  determination,  EPA  also 
considered  the  impact  on  society  of 
banning  this  product.  Since  non-CFC 
substitutes  for  CFC-113  in  document 
preservation  sprays  are  not  readily 
available,  banning  this  use  of  CFC-113 
would  eliminate  a  product  which  may 
be  the  only  preservation  technology 
available  to  occasional  and  small 
volume  users.  EPA  acknowledges  that,  if 
these  preservation  sprays  were  banned, 
many  valuable  documents  might  not  be 
preserved.  The  deterioration  of  many  of 
these  documents  would  result  in  a  loss 
to  society  that,  although  difficult  to 
measure,  would  be  significant. 

EPA  has,  therefore,  decided  to  exempt 
the  use  of  CFC-113  in  document 
preservation  sprays  from  the  ban  on 
aerosol  products  and  pressurized 
dispensers  containing  CFCs.  EPA  does 
not  believe  that  this  product  is  a 
nonessential  product  under  the  criteria 
specified  in  Section  610.  EPA  will, 
however,  continue  to  examine  the  need 
to  take  action  in  the  future  to  prohibit 
the  use  of  CFCs  in  document 
preservation  sprays  should  substitutes 
be  developed. 


4.  Medical  Products 

The  proposed  rule  exempted  certain 
medical  products  from  the  ban,  but  it 
requested  comments  on  the  need  for 
continued  CFC  use  in  medical  products. 

The  Agency  received  many  comments 
regarding  the  omission  from  the 
regulatory  language  of  certain  products 
that  have  been  declared  essential  uses  of 
CFCs  by  the  Food  and  Drug 
Administration  (FDA).  One  commenter 
recommended  that  all  products  listed  as 
essential  by  the  FDA  should  be 
exempted  from  the  ban.  The  EPA  wants 
to  clarify  that  it  is  indeed  the  Agency’s 
intent  to  exempt  all  products  listed  as 
essential  by  the  FDA  in  21  CFR  2.125. 
With  that  end  in  mind,  the  final  rule 
was  re-written  to  reference  21  CFR  2.125 
rather  than  to  list  specific  uses.  Today’s 
final  rule  exempts  the  sale  or 
distribution  of  CFCs  in  the  medical 
products  listed  in  21  CFR  2.125.  EPA 
will  continue  to  work  in  close 
cooperation  with  the  FDA  to  monitor 
the  relevant  developments  in 
technology  and  to  evaluate  the  need  for 
CFCs  in  various  medical  applications.  If, 
at  some  point  in  the  future,  the  FDA 
removes  a  category  of  medical  device 
from  its  list  of  essential  uses  of 
chlorofluorocarbons,  that  product  will 
meet  the  criteria  for  nonsssentially  and 
be  subject  to  the  Class  I  ban.  Other 
comments  addressed  the  specific 
products  described  below. 

Prior  to  the  public  comment  period, 
EPA  believed  that  the  industry  had 
phased  out  the  use  of  CFCs  for 
administering  intrarectal  hydrocortisone 
acetate  and  in  anesthetic  drugs  for 
topical  use  on  accessible  mucous 
membranes  of  humans  where  a  cannula 
is  used  for  the  application.  As  a  result, 
it  did  not  list  these  uses  as  exempt  from 
the  ban.  The  extensive  information 
provided  by  two  commenters 
sufficiently  demonstrated  the  continued 
use  of  CFCs  in  these  applications.  These 
applications  are  still  considered 
essential  uses  of  CFCs  by  the  FDA,  and 
are  so  listed  in  21  CFR  2.125.  The  final 
rule  specifically  excludes  products 
listed  in  21  CFR  2.125  from  the 
nonessential  products  ban  on  Class  I 
substances;  consequently,  these 
products  are  exempt  from  the 
nonessential  products  ban  at  this  time. 

Another  commenter  filed  extensive 
comments  regarding  CFC  use  in  metered 
dose  inhalers  (MDIs).  EPA  appreciates 
the  detailed  nature  of  the  information 
presented  on  MDIs  and  is  encouraged  by 
research  on  alternative  chemicals  for 
use  in  MDIs.  However,  at  this  time,  no 
alternative  propellant  has  been 
approved  by  the  FDA,  and  MDIs  are  still 
listed  in  21  CFR  2.125  as  essential  uses 
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of  CFCs.  Consequently,  under  the  final 
rule,  metered  dose  inhalers  are  exempt 
from  the  nonessential  products  ben  at 
this  time. 

One  commenter  applied  for  an 
exemption  from  the  nonessential 
products  ban  for  its  topical  anesthetic 
and  vapocoolant  products.  Since  the 
1978  aerosol  ban  restricted  only  CFCs 
used  as  propellants,  the  use  of  CFCs  as 
active  ingredients  in  topical  anesthetic 
and  vapocoolants  was  not  subject  to  the 
1978  ban;  however,  in  explaining  the 
status  of  such  products,  the  preamble  to 
the  1978  ban  expressed  the  FDA’s  intent 
to  address  topical  anesthetic  and 
vapocoolant  products  at  a  future  date. 

According  to  the  commenter,  its 
topical  anesthetic  end  vapocoolant 
products  fit  the  definition  of  medical 
devices  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C.  §  321).  The 
commenter  alleged  that  when  its  topical 
anesthetic  product  is  applied  to  human 
skin,  it  acts  as  a  counter-irritant  to  block 
pain  associated  with  muscle  spasms. 

The  commenter  also  disputed  the 
findings  of  the  1989  EPA  report  on 
alternative  formulations  for  products 
which  were  exempted  or  excluded  from 
the  1978  ban  on  the  use  of  CFCs  in 
aerosols  products  (see  Alternative 
Formulations ).  The  commenter  claimed 
that  the  proposed  replacement  formula 
(HCFC-142b,  HCFC-22  and  ethanol), 
when  applied  to  human  skin,  would 
produce  temperatures  in  the  range  of 
-26  °C  to  -30  °C,  resulting  in  frostbite. 
The  commenter  noted  that  the 
temperature  of  the  proposed 
reformulation  could  be  raised  by 
increasing  the  proportion  of  HCFC-142b 
in  the  formulation,  but  that  this  change 
would  increase  the  flammability  risk 
significantly. 

Finally,  the  commenter  noted  that 
FDA  approval  is  necessary  for  the  use  of 
any  alternative  reformulation  in  medical 
devices,  and  that  the  FDA  has  not  yet 
approved  an  alternative. 

The  EPA  believes  that  the  definition 
of  medical  device  in  section  601(8)  of 
the  Act  applies  to  topical  anesthetic  and 
vapocoolant  products.  Consequently, 
the  continued  use  of  CFCs  in  this 
application  is  permitted  by  EPA  until 
FDA  takes  further  action  with  regard  to 
such  products.  If  and  when  FDA 
approves  a  safe  and  effective  alternative 
formula  for  topical  anesthetics,  this 
product  will  no  longer  meet  the 
statutory  definition  of  medical  device  in 
section  601(8);  at  that  time,  EPA  will 
consult  the  FDA  and  consider 
promulgating  regulations  to  prohibit  the 
sale,  distribution,  or  offer  of  sale  or 
distribution,  in  interstate  commerce  of 
topical  anesthetic  and  vapocoolant 
products  containing  any  ozone- 


depleting  substance.  EPA  is  encouraged 
to  learn  that  the  commenter  is  in  the 
process  of  applying  for  FDA  approval  of 
a  reformulation  which  does  not  require 
the  use  of  either  CFCs  or  FICFCs.  EPA 
will  continue  to  monitor  these 
developments,  and  it  may  consider 
regulation  of  these  products  at  a  later 
date. 

5.  Residential  Halon  Fire  Extinguishers 

The  Agency’s  request  for  comments 
on  banning  halon  fire  extinguishers  for 
residential  use  produced  a  number  of 
responses.  Many  commenters  supported 
a  ban  on  the  sale  and  distribution  of 
residential  halon  fire  extinguishers,  and 
a  number  of  commenters  encouraged 
EPA  to  take  immediate  action  to  remove 
halon  fire  extinguishers  from  store 
shelves;  some  commenters  even  urged 
EPA  to  ban  the  use  of  all  fire 
extinguishers  containing  halons.  Despite 
their  differences,  all  of  these 
commenters  argued  that  substitutes 
were  currently  available  for  residential 
halon  fire  extinguishers,  and  that  the 
need  to  reduce  emissions  of  ozone- 
depleting  chemicals  was  sufficient  to 
justify  banning  these  products. 

Several  other  commenters  opposed  a 
ban  on  residential  halon  fire 
extinguishers,  arguing  that  currently 
available  alternatives  were  inadequate 
and  that  the  threat  posed  to  the 
environment  by  residential  fire 
extinguishers  was  minimal.  In  addition, 
these  commenters  argued  that  including 
these  products  in  the  ban  would  have  a 
significant  adverse  impact  on 
manufacturers  of  halon  fire 
extinguishers. 

Based  on  the  available  information 
(see  Background  Document  and  various 
comments  in  Docket),  EPA  evaluated 
residential  halon  fire  extinguishers 
against  the  criteria  for  nonessentiality 
and  determined  that  they  should  not  be 
currently  considered  nonessential 
products.  Consequently,  EPA  has 
decided  not  to  ban  residential  halon  fire 
extinguishers  at  this  time. 

In  making  its  determination,  EPA 
examined  the  purpose  and  intended  use 
of  residential  halon  fire  extinguishers. 
Fire  extinguishers  for  residential  use  are 
critical  home  safety  products.  These 
products  are  clearly  not  frivolous. 

Although  there  are  alternatives  to 
halon  fire  extinguishers  commercially 
available  for  residential  use,  the 
commenters  raised  legitimate  concerns 
about  the  suitability  of  these  substitutes 
for  all  situations.  EPA  felt  that  the 
important  safety  function  served  by 
handheld  residential  fire  extinguishers 
obligated  the  Agency  to  carefully 
evaluate  the  safety  concerns  associated 
with  a  ban  on  the  sale  and  distribution 


of  halon  fire  extinguishers  for 
residential  use.  As  a  result  of  its 
research,  however,  EPA  determined  that 
adequate  substitutes  for  halon  fire 
extinguishers  in  most  situations  were 
indeed  available.  In  feet,  some  of  these 
substitutes  are  more  effective  than 
halons  for  certain  types  of  fires,  such  as 
deep-seated  fires  (see  Background 
Document).  The  Agency  recognizes, 
however,  that  the  continued  use  of  these 
products  suggests  that  in  certain 
noncommercial  applications,  halon  fire 
extinguishers  do  not  meet  the  criteria 
for  nonessentiality. 

The  health  and  safety  issues 
associated  with  the  possible  substitutes 
for  halon  in  residential  fire 
extinguishers  include  the  toxicity  of  the 
various  chemicals  and  the  health  effects 
associated  with  the  product’s  impact  on 
stratospheric  ozone  depletion.  EPA 
believes  that  excluding  the  effects  of 
stratospheric  ozone  depletion,  currently 
available  substitutes  provide  an 
equivalent  level  of  fire  safety  protection 
without  posing  any  offsetting  threat  to 
safety  or  human  health.  When  the 
health  and  environmental  effects  of 
stratospheric  ozone  depletion  are 
considered  as  well,  EPA  believes  that 
there  is  a  compelling  case  to  be  made  for 
phasing  out  halon  fire  extinguishers  for 
residential  use. 

However,  in  making  its  determination 
to  exclude  halon  fire  extinguishers  from 
the  Class  I  nonessential  products  ban, 
EPA  considered  several  other  relevant 
factors  as  well.  While  the  EPA  believes 
that  adequate  substitutes  for  residential 
halon  fire  extinguishers  currently  exist 
for  many  uses,  the  Agency  also  believes 
that  given  the  effective  date  of  today’s 
rulemaking,  the  scheduled  increase  in 
the  excise  tax  on  halons,  and  the 
imminent  cessation  of  halon  production 
under  the  accelerated  phaseout,  little 
environmental  benefit  would  result 
from  including  residential  halon  fire 
extinguishers  in  the  Class  I  nonessential 
products  ban. 

The  dramatic  increase  in  the  tax  cm 
halons  which  takes  effect  January  1, 

1994  should  act  as  a  strong  incentive  for 
manufacturers  to  expedite  the  phaseout 
of  halons.  EPA  anticipates  that  the  tax 
alone  will  significantly  reduce  sales  of 
halon  fire  extinguishers  for  residential 
use.  Moreover,  halon  fire  extinguishers 
for  residential  use  represent  only  a 
small  fraction  of  total  annual  ODS 
emissions  (far  less  than  one  percent  of 
annual  global  ODP-weighted  emissions). 

At  the  time  the  NPRM  was  published, 
EPA  believed  that  sufficient  time 
remained  to  promulgate  its  final  rule 
well  before  the  November  15, 1992 
effective  date  specified  in  the  statute. 
Consequently,  in  developing  the  January 
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16, 1992  NPRM,  the  Agency  believed 
that  the  practical  effect  of  including 
residential  halon  fire  extinguishers  in 
the  Class  I  nonessential  products  ban 
would  be  to  accelerate  the  phaseout  of 
these  products  by  14  months.  One  of  the 
concerns  expressed  by  EPA  in  the 
proposed  rule  was  whether  such  an 
action  would  be  worthwhile, 
considering  the  relatively  short  period 
of  time  during  which  the  ban  would 
have  any  impact.  Since  the  NPRM  was 
published,  Congress  has  increased  the 
tax  on  halons,  and  the  Parties  to  the 
Montreal  Protocol  have  agreed  to  phase 
out  the  production  of  halon  in  member 
countries,  except  for  essential  uses,  by 
January  1, 1994.  Given  that  the  effective 
date  of  the  ban  for  products  identified 
under  section  610(b)(3)  in  today’s 
rulemaking  nearly  coincides  with  the 
January  1, 1994  increase  in  the  excise 
tax  and  the  ban  on  halon  production 
under  the  Montreal  Protocol,  this 
concern  is  even  more  pertinent. 

EPA  believes  that  the  combined  effect 
of  the  excise  tax  and  the  accelerated 
phaseout  will  be  to  end  the  sale  and 
distribution  of  halon  fire  extinguishers 
for  residential  use.  Consequently, 
although  EPA  believes  that  adequate 
substitutes  exist  for  halon  in  residential 
fire  extinguishers  in  many  situations, 
the  Agency  believes  that  the  use  of 
halon  in  these  products  will  be 
addressed  more  effectively  through  the 
excise  tax  and  the  accelerated  phaseout, 
and,  thus,  that  regulation  under  section 
610  is  unnecessary.  As  a  result, 
residential  halon  fire  extinguishers  are 
not  included  in  the  Class  I  nonessential 
products  ban. 

6.  Other  Uses 

EPA  received  one  comment 
requesting  that  expanded  tobacco 
produced  using  CFC-11  as  an  expansion 
agent  be  included  in  the  rule  as  a 
nonessential  product. 

The  CFC-11  tobacco  expansion 
process  is  a  patented,  physical  process 
that  uses  CFC-11  to  restore  cured,  aged 
tobacco  to  its  original  field  volume.  In 
this  process,  cured  tobacco  is 
impregnated  with  CFC-11.  The 
impregnated  tobacco  is  then  brought  in 
contact  with  hot  air  that  causes  the 
CFC-11  to  vaporize  and  the  tobacco  to 
expand.  The  CFC-11  is  then  recovered 
by  cooling  and  compressing.  EPA  is 
aware  that  other  tobacco  expansion 
methods  used  by  tobacco  companies 
include  process  using  carbon  dioxide, 
steam,  and  nitrogen.  Carbon  dioxide 
appears  to  be  the  most  promising  of 
these  substitutes,  as  it  can  achieve  the 
same  expansion  levels  as  the  CFC-11 
process.  Additional  information 
provided  to  EPA  suggests  that  tobacco 


processors  are  currently  engaged  in 
converting  from  the  CFC-11  process  to 
the  carbon  dioxide  process. 

EPA  investigated  the  possibility  of 
banning  the  use  of  CFC-11  for  tobacco 
expansion  as  a  nonessential  product  due 
to  the  availability  of  substitutes.  The 
Agency  believes  that,  due  to  the 
commercial  availability  of  substitutes 
for  CFC-11  in  this  process,  the  use  of 
CFC-11  in  tobacco  expansion  is 
nonessential.  However,  as  stated  in 
section  m.A.5.,  EPA  believes  it  is 
inappropriate  to  ban  products  through 
this  final  rule  that  were  not  included  in 
the  proposed  rule.  Consequently,  the 
use  of  CFCs  in  tobacco  expansion  is  not 
banned  as  a  nonessential  product  in 
today’s  rulemaking.  (Siven  that  CFC 
production  will  end  by  January  1, 1996, 
EPA  believes  that  there  is  a  strong 
incentive  for  companies  to  convert  all 
production  processes  to  non-CFC 
methods.  However,  EPA  will  continue 
to  examine  the  need  to  take  action  in  the 
future  to  prohibit  the  use  of  CFC’s  for 
tobacco  expansion. 

TV.  Summary  of  Today’s  Final  Rule 

This  section  briefly  describes  the 
provisions  of  today’s  final  rule.  Any 
changes  made  to  the  rule  language  as  a 
result  of  the  public  comments  are 
described.  Various  minor  changes  to  the 
final  rule  that  have  been  made  for 
purposes  of  clarification  are  not 
described  herein. 

A.  Authority 

The  authority  citation  remains  the 
same  as  in  the  proposed  rule. 

B.  Purpose  (Section  82.60) 

This  section  states  that  these  rules 
implement  sections  608  and  610  of  the 
Clean  Air  Act  Amendments  of  1990 
regarding  emission  reductions  and  the 
Class  I  nonessential  products  ban.  There 
were  no  changes  in  this  section  based 
on  public  comment.  Minor  editing 
changes  were  made  to  improve  clarity 
and  consistency. 

C.  Definitions  (Section  82.62) 

This  section  contains  the  definitions 
of  the  terms  ’’chlorofluorocarbon,” 
’’commercial,”  “consumer,” 
"distributor,”  "product,”  and  "release." 

No  major  changes  were  made  in  this 
section  of  the  rule  since  proposal, 
although  the  definitions  of  "distributor” 
and  "commercial”  were  revised  to 
reflect  the  changes  made  in  section 
82.68  in  response  to  public  comments 
regarding  recordkeeping,  verification  of 
commercial  status,  and  commercial 
identification  numbers. 

The  definition  of 

"chlorofluorocarbon”  describes  the 


Class  I  substances  affected  by  this  rule. 
The  definition  of  "consumer”  is 
intended  to  distinguish  the  ultimate 
purchaser,  recipient  or  user  of  a  product 
from  a  manufacturer,  seller,  or 
distributor.  The  definition  of  "product” 
is  intended  to  describe  an  item  or 
category  of  items  affected  by  today’s 
rulemaking.  The  definition  of  "release” 
is  intended  to  identify  products  that  are 
affected  by  today’s  rulemaking. 

The  definition  of  “commercial”  is 
intended  to  identify  purchasers  who  are 
not  prohibited  by  the  statute  from 
buying  cleaning  fluids  for  electronic  and 
electrical  equipment.  The  definition  of 
"distributor”  is  intended  to  identify 
individuals  who  have  responsibilities  in 
restricting  the  sale  of  CFC-containing 
cleaning  fluids  for  electronic  and 
photographic  equipment  to  commercial 
users.  The  definitions  of  "distributor” 
and  “commercial”  were  revised  in 
response  to  public  comment  to  include 
the  sale  of  a  product  to  another 
distributor.  In  addition,  the  definition  of 
"commercial”  was  changed  to  include  a 
government  contract  number  as  a 
commercial  identification  number  in 
response  to  public  comment.  Other 
minor  editing  changes  were  made  to 
improve  clarity  and  consistency. 

The  proposed  rule  contained  one 
prohibition  which,  effective  November 
15, 1992,  prohibited  any  person  from 
selling,  distributing,  or  offering  to  sell  or 
distribute,  in  interstate  commerce  any 
product  identified  as  being  nonessential 
in  §  82.66.  The  final  rule  differs  from  the 
proposed  rule  in  that  it  implements  the 
nonessential  products  ban  with  three 
prohibitions  rather  than  one. 

The  first  prohibition  states  that 
effective  on  February  16, 1993,  no 
person  may  sell,  distribute,  or  offer  for 
sale  or  distribution,  in  interstate 
commerce  any  plastic  party  streamer  or 
any  noise  horn  which  is  propelled  by  a 
chlorofluorocarbon.  This  prohibition 
bans  the  sale,  distribution,  or  offer  of 
sale  or  distribution,  of  the  products 
specifically  mentioned  in  section 
610(b)(1)  of  the  Act.  The  effective  date 
has  been  revised  to  reflect  the  actual 
publication  date  of  today's  rulemaking. 

The  second  prohibition  states  that 
effective  on  February  16, 1993,  no 
person  may  sell,  distribute,  or  offer  for 
sale  or  distribution,  in  interstate 
commerce  any  cleaning  fluid  for 
electronic  and  photographic  equipment 
which  contains  a  chlorofluorocarbon  to 
anyone  who  does  not  provide  proof  that 
he  or  she  is  a  commercial  purchaser,  as 
defined  under  section  82.62.  This 
prohibition  makes  the  sale,  distribution, 
or  offer  of  sale  or  distribution,  in 


D.  Prohibitions  (Section  82.64) 
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interstate  commerce  of  the  products 
specifically  mentioned  in  section 
610(b)(2)  of  the  Act  to  noncommercial 
purchasers  unlawful,  as  required  by  the 
statute.  The  effective  date  has  been 
revised  to  reflect  the  actual  publication 
date  of  today’s  rulemaking. 

The  third  prohibition  states  that 
effective  on  January  17, 1994,  no  person 
may  sell,  distribute,  or  offer  for  sale  or 
distribution,  in  interstate  commerce  any 
product  listed  as  nonessential  in 
§  82.66(c)  and  §  82.66(d).  This 
prohibition  makes  it  unlawful  to  sell, 
distribute,  or  offer  for  sale  or 
distribution,  in  interstate  commerce  any 
of  the  products  determined  by  the 
Administrator  under  section  610(b)(3)  of 
the  Act  to  be  nonessential.  The  effective 
date  has  been  revised  to  reflect  the 
actual  publication  date  of  today’s 
rulemaking,  to  facilitate  the  liquidation 
of  existing  inventories,  and  to  allow 
manufacturers  sufficient  time  to 
redesign  and  modify  their  production 
facilities  and  manufacturing  processes, 
consistent  with  congressional  intent. 

E.  Nonessential  Products  and 
Exceptions  (Section  82.66) 

The  list  of  nonessential  products  in 
the  final  rule  differs  from  the  proposed 
rule  with  regard  to  exclusions  for  one 
foam  product  and  several  aerosol 
products  or  pressurized  dispensers.  In 
its  January  16, 1992  NPRM,  EPA 
specifically  excluded  several  products 
from  the  proposed  ban  on  aerosols  and 
other  pressurized  dispensers  containing 
CFCs.  These  products  were: 
contraceptive  vaginal  foams;  lubricants 
for  pharmaceutical  and  tablet 
manufacture;  metered  dose  inhalation 
devices;  gauze  bandage  adhesives  and 
adhesive  removers;  products  using 
CFC-11  or  CFC-113  as  lubricants, 
coatings  and  cleaners  for  electrical  or 
electronic  equipment;  products  using 
CFC-11  or  CFC-113  as  lubricants, 
coatings  and  cleaners  for  aircraft 
maintenance  uses;  and  products  using 
CFC-11  and  CFC-113  as  release  agents 
for  molds  used  in  the  production  of 
plastic  and  elastomeric  materials  (for 
additional  information  on  these 
products,  see  Alternative  Formulations 
and  Background  Document). 

Today’s  rulemaking  differs  from  the 
proposed  rule  in  that  the  exclusions  for 
contraceptive  vaginal  foams  and 
metered  dose  inhalation  devices,  which 
were  originally  listed  separately,  have 
been  replaced  by  a  more  general 
exclusion  for  all  medical  devices  listed 
in  21  CFR  2.125(e);  these  products  are 
included  on  that  list.  Intrarectal 
hydrocortisone  acetate,  anesthetic  drugs 
for  topical  use  on  accessible  mucous 
membranes  of  humans  where  a  cannula 


is  used  for  the  application,  and 
polymyxin  B  sulfate-bacitracin-zinc- 
neomycin  sulfate  soluble  antibiotic 
powder  without  excipients  for  topical 
use  on  humans  are  also  medical  devices 
listed  as  essential  uses  of  CFCs  in  21 
CFR  2.125(e)  and  are  therefore  excluded 
from  the  nonessential  products  ban  at 
this  time.  In  response  to  comments, 
topical  anesthetic  and  vapocoolant 
products  have  also  been  excluded  from 
the  nonessential  products  ban,  as  have 
products  using  CFC-12  for 
nonpropellant  purposes  in  lubricants, 
coatings  or  cleaning  fluids  for  electrical 
or  electronic  equipment.  Spinnerette 
lubricant/cleaning  sprays  that  contain 
CFC-11 4  and  are  used  in  the  production 
of  synthetic  fibers  have  also  been 
excluded  from  the  nonessential 
products  ban,  as  have  products  using 
CFC-113  in  document  preservation 
sprays  and  bear  repellent  sprays,  and 
the  use  of  CFCs  in  plasma  etching.  In 
addition,  in  response  to  public 
comment,  the  Agency  has  excluded  the 
use  of  flexible  and  packaging  foam  in 
the  manufacture  of  coaxial  cable  from 
the  Class  I  products  ban  at  this  time. 
Other  minor  editing  changes  were  made 
to  improve  clarity  and  consistency. 

F.  Verification,  Public  Notice,  and 
Recordkeeping  Requirements  (Section 
82.68) 

The  January  16, 1992  NPRM 
presented  four  options  for  restricting  the 
sale  of  these  products  to  commercial 
users,  and  proposed  transaction-specific 
recordkeeping  requirements  to  help 
ensure  compliance  with  the  prohibition 
on  the  sale  of  cleaning  fluids  for 
noncommercial  electronic  and 
photographic  equipment. 

The  final  rule  differs  from  the 
proposed  rule  in  that  recordkeeping 
requirements  for  distributors  of  CFC- 
containing  cleaning  fluids  for  electronic 
and  photographic  equipment  have  been 
eliminated.  Distributors  need  not 
maintain  records  of  transactions 
involving  these  products;  instead, 
distributors  must  verify  that  purchasers 
are  commercial  users,  and  they  must 
post  a  sign  stating  that  the  sale  of  these 
products  for  noncommercial  use  is 
prohibited. 

V.  Effective  Dates 

The  effective  date  for  the  proposed 
rule  was  November  15, 1992.  This  final 
rule  differs  from  the  proposed  rule  in 
that  it  makes  it  unlawful  to  sell, 
distribute,  or  offer  to  sell  or  distribute, 
in  interstate  commerce  the  products 
specifically  mentioned  in  40  CFR 
section  82.66(a)  effective  on  February 
16, 1993.  This  rule  also  restricts  the 
sale,  distribution,  or  offer  of  sale  or 


distribution,  in  interstate  commerce  of 
the  products  specifically  mentioned  in 
40  CFR  section  82.66(b)  effective  on 
February  16, 1993,  and  it  bans  the  sale, 
distribution,  or  offer  of  sale  or 
distribution,  in  interstate  commerce  of 
the  products  identified  in  40  CFR 
82.66(c)  and  82.66(d)  as  nonessential 
effective  on  January  17, 1994. 

VI.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  the  filing  of 
a  petition  for  review  in  the  United 
States  Circuit  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  within  60 
days  of  publication.  Under  section 
307(b)(2)  of  the  Act,  the  requirements 
that  tire  the  subject  of  today’s  rule  may 
not  be  challenged  later  in  judicial 
proceedings  brought  to  enforce  these 
requirements. 

VII.  Summary  of  Supporting  Analyses 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productive  .y,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  regulation  does  not  meet  the 
definition  of  a  major  rule  under  E.O. 
12291  and  has  therefore  not  prepared  a 
formal  regulatory  impact  analysis.  EPA 
has  instead  prepared  a  background 
document  (see  Background  Document), 
which  includes  a  qualitative  study  of 
the  economic  impact  of  this  proposed 
regulation  for  each  product  identified  as 
nonessential  and  prohibited  from  sale  or 
distribution. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
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(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C  605(b). 

The  Administrator  believes  that  the 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  has  therefore  concluded 
that  a  formal  RFA  is  unnecessary.  A 
qualitative  treatment  of  potential 
impacts  on  small  entities  is  included  in 
EPA's  background  document 
accompanying  this  regulation. 

EPA  Den  eves  that  most  companies  in 
the  industries  affected  by  this  regulation 
have  already  ceased  using  CPCs  in  the 
affected  products.  In  addition,  EPA 
believes  that  the  rising  excise  tax  and 
the  scarcity  resulting  from  the  required 
incremental  reductions  of  these 
substances  will  provide  a  continually 
increasing  incentive  to  switch  to 
substitutes  for  those  companies  that 
have  not  already  done  so.  EPA  also 
believes  that  the  prohibition  of  sales  to 
noncommercial  users  in  the  case  of  the 
products  identified  in  section  82.66(b) 
of  today’s  rulemaking  (CFOcontaining 
cleaning  fluids  for  electronic  and 
photographic  equipment)  allows 
manufacturers,  distributors,  and 
retailers  to  continue  to  market  those 
products  to  commercial  users  with  little 
or  no  impact  Moreover,  EPA  would  like 
to  point  out  that  the  phaseout  in  the 
year  2000  of  the  proauction  and  import 
of  Class  I  substances  provides  a  de  facto 
ban  on  all  products  using  these 
substances.  Regardless  of  the 
nonessential  products  ban,  the  phaseout 
will  force  manufacturers  to  adopt  non- 
CFC  alternatives  in  the  near  future. 

Since  the  publication  of  the  proposed 
rule,  the  Parties  to  the  Montreal  Protocol 
have  agreed  to  phase  out  production  of 
Class  I  substances  by  January  1, 1996, 
and  the  President  has  announced  plans 
to  accelerate  the  phaseout  under  section 
606  of  the  Clean  Air  Act,  as  amended 
(see  section  I.G.  of  today’s  preamble); 
such  action  will  reduce  the  impact  of 
today’s  rulemaking  even  more.  EPA  will 
consider  the  economic  impact  of  the 
accelerated  phaseout  in  its  rulemaking 
to  carry  out  its  obligations  under  the 
Montreal  Protocol.  Consequently,  EPA 
anticipates  that  the  economic  impact  of 
today’s  rulemaking  will  be  minimal. 

For  the  purposes  of  this  regulation, 
EPA  believes  that  identifying  companies 
by  Standard  Industrial  Classification 
(SIC)  code  is  inappropriate,  because 
most  of  the  affected  products  represent 
only  a  small  fraction  of  the  products 
within  each  SIC  code.  In  addition,  since 
most  manufacturers  have  already  ceased 
using  Class  I  substances,  only  a  few 


companies  within  each  classification 
currently  manufacture  products 
containing  CFCs.  Due  to  the  small 
number  of  potentially  affected 
companies  within  each  industry,  the 
definition  of  companies  as  large  or  small 
is  based  for  the  most  part  on  the 
characterization  of  manufacturing 


number  of  employees. 


C.  Paperwork  Reduction  Act 


There  are  no  information  collection 
requirements  in  this  rule.  The  proposed 
rule  contained  recordkeeping 
requirements  associated  with  the  sale  of 
chlorofluorcarbon-containing  cleaning 
fluids  for  electronic  and  photographic 
equipment,  but  these  requirements  have 
been  eliminated  in  the  final  rule  in  favor 
of  a  public  disclosure  requirement.  No 
Information  Collection  Request  (ICR)  is 
required  for  a  public  disclosure 
requirement.  The  Information  Collection 
Request  document  prepared  by  EPA 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  ef  seq.,  for  the  proposed 
rule  (ICR  No.  1592.01)  is  contained  in 
the  Docket  for  this  rulemaking.  A  copy 
may  be  obtained  by  writing  to  the 
Information  Policy  Branch,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  PM-223Y;  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
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List  of  Subjects  in  40  CFR  Put  82 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Chemicals,  Chlorofluorocarbons,  Clean 
Air  Act  Amendments  of  1990,  Exports, 
Imports,  Nonessential  products, 
Recordkeeping  and  reporting 
requirements.  Stratospheric  ozone  layer. 

Dated:  December  31, 1992. 

William  K.  Reilly, 

Administrator. 

Title  40,  Code  of  Federal  Regulations, 
part  82,  is  amended  to  read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7414,  7601,  7671- 
7671(q). 

2.  A  n9w  subpart  C  is  added  to  reed 
as  follows: 

Subpart  C  Ban  on  NonessentM  Products 
Containing  Close  I  Substances 

Sec. 

82.60  Purpose. 

82.62  Definitions. 

82.64  Prohibitions. 

82.66  Nonessential  products  and 
exceptions. 

82.68  Verification  and  public  notice 
requirements.  * 

}  82.60  Purpose. 

The  purpose  of  this  subpart  is  to 
implement  the  requirements  of  sections 
608  and  610  of  the  Clean  Air  Act 
Amendments  of  1990  on  emission 
reductions  and  nonessential  products. 

S  82.62  Definitions. 

For  purposes  of  this  subpart: 

(a)  Chlorofluorocarbon  means  any 
substance  listed  as  Class  I  group  I  or 
Class  I  group  III  part  82,  appendix  A  to 
subpart  A. 

(b)  Commercial,  when  used  to 
describe  the  purchaser  of  a  product, 
means  a  person  that  has  one  of  the 
following  identification  numbers: 

(1)  A  federal  employer  identification 
number; 

(2)  A  state  sales  tax  exemption 
number; 

(3)  A  local  business  license  number; 
and 

(4)  A  government  contract  number 
and  that  uses  the  product  in  the 
purchaser’s  business  or  sells  it  to 
another  person. 

(c)  Consumer,  when  used  to  describe 
a  person  taking  action  with  regard  to  a 
product,  means  the  ultimate  purchaser, 
recipient  or  user  of  a  product. 

(d)  Distributor,  when  used  to  describe 
a  person  taking  action  with  regard  to  a 
product; 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Rules  and  Regulations 


4799 


(1)  Means  the  seller  of  a  product  or 
another  distributor;  or 

(2)  A  person  who  sells  or  distributes 
that  product  in  commerce  for  export 
from  the  United  States. 

(e)  Product  means  an  item  or  category 
of  items  manufactured  from  raw  or 
recycled  materials  which  is  used  to 
perform  a  function  or  task. 

(f)  Release  means  to  emit  into  the 
environment  during  the  manufacture, 
use,  storage  or  disposal  of  a  product. 

$82.64  Prohibitions. 

(a)  Effective  on  February  16, 1993,  no 
person  may  sell  or  distribute,  or  offer  to 
sell  or  distribute,  in  interstate  commerce 
any  of  the  products  identified  as  being 
nonessential  in  $  82.66(a). 

Effective  on  February  16, 1993,  no 
person  may  sell  or  distribute,  or  offer  to 
sell  or  distribute,  in  interstate  commerce 
any  of  the  products  specified  in 
§  82.66(b)  to  a  person  who  does  not 
provide  proof  of  being  a  commercial 
purchaser,  as  defined  under  §  82.62. 

(c)  Effective  on  January  17, 1994,  no 
person  may  sell  or  distribute,  or  offer  to 
sell  or  distribute,  in  interstate  commerce 
any  of  the  products  identified  as  being 
nonessential  in  §  82.66(c)  or  §  82.66(d). 

$  82.66  Noneeaential  products  and 
exceptions. 

The  following  products  which  release 
a  Class  I  substance  (as  defined  in  part 
82,  appendix  A  to  subpart  A)  are 
identified  as  being  nonessential,  and 
subject  to  the  prohibitions  specified 
under  §  82.64: 

(a)  Any  plastic  party  streamer  or  noise 
hom  which  is  propelled  by  a 
chlorofluorocarbon,  including  but  not 
limited  to: 

(1)  String  confetti; 

(2)  Marine  safety  horns; 

(3)  Sporting  event  horns; 

(4)  Personal  safety  horns; 

(5)  Wall-mounted  alarms  used  in 
factories  or  other  work  areas;  and 

(6)  Intruder  alarms  used  in  homes  or 
cars. 

(b)  Any  cleaning  fluid  for  electronic 
and  photographic  equipment  which 
contains  a  chlorofluorocarbon: 


(1)  Including  but  not  limited  to  liquid 
packaging,  solvent  wipes,  solvent 
sprays,  and  gas  sprays;  and 

(2)  Except  for  those  sold  or  distributed 
to  a  commercial  purchaser. 

(c)  Any  plastic  flexible  or  packaging 
foam  product  which  is  manufactured 
with  or  contains  a  chlorofluorocarbon; 

(1)  Including  but  not  limited  to: 

(1)  Open  cell  polyurethane  flexible 
slabstock  foam; 

(ii)  Open  cell  polyurethane  flexible 
molded  foam; 

(iii)  Open  cell  rigid  polyurethane 
poured  foam; 

(iv)  Closed  cell  extruded  polystyrene 
sheet  foam; 

(v)  Closed  cell  polyethylene  foam;  and 

(vi)  Closed  cell  polypropylene  foam. 

(2)  Except — flexible  or  packaging 
foam  used  in  coaxial  cable. 

(d)  Any  aerosol  product  or  other 
pressurized  dispenser,  other  than  those 
banned  in  §  82.64(a)  or  §  82.64(b),  which 
contains  a  chlorofluorocarbon; 

(1)  Including  but  not  limited  to 
household,  industrial,  automotive  and 
pesticide  uses; 

(2)  Except — (i)  Medical  devices  listed 
in  21  CFR  2.125(e); 

(ii)  Lubricants  for  pharmaceutical  and 
tablet  manufacture; 

(iii)  Gauze  bandage  adhesives  and 
adhesive  removers; 

(iv)  Topical  anesthetic  and 
vapocoolant  products; 

tv)  Lubricants,  coatings  or  cleaning 
fluids  for  electrical  or  electronic 
equipment,  which  contain  CFC-11, 
CFC-12,  or  CFC-113  for  solvent 
purposes,  but  which  contain  no  other 
CFCs; 

(vi)  Lubricants,  coatings  or  cleaning 
fluids  used  for  aircraft  maintenance, 
which  contain  CFC-11  or  CFC-113,  but 
which  contain  no  other  CFCs; 

(vii)  Mold  release  agents  used  in  the 
production  of  plastic  and  elastomeric 
materials,  which  contain  CFC-11  or 
CFC-113,  but  which  contain  no  other 
CFCs; 

(viii)  Spinnerette  lubricant/cleaning 
sprays  used  in  the  production  of 
synthetic  fibers,  which  contain  CFC- 
114,  but  which  contain  no  other  CFCs; 


(ix)  Containers  of  CFCs  used  as 
halogen  ion  sources  in  plasma  etching; 

(x)  Document  preservation  sprays 
which  contain  CFC-113,  but  which 
contain  no  other  CFCs;  and 

(xi)  Red  pepper  bear  repellent  sprays 
which  contain  CFC-113,  but  which 
contain  no  other  CFCs. 

$82.68  Verification  and  public  notice 
requirements  for  distributors  of  certain 
products  intended  exclusively  for 
commercial  use. 

(a)  Effective  on  February  16, 1993,  any 
person  who  sells  or  distributes  any 
cleaning  fluid  for  electronic  and 
photographic  equipment  which  contains 
a  chlorofluorocarbon  must  verify  that 
the  purchaser  is  a  commercial  entity  as 
defined  in  $  82.62.  In  order  to  verify  that 
the  purchaser  is  a  commercial  entity, 
the  person  who  sells  or  distributes  this 
product  must  be  presented  with 
documentation  that  proves  the 
purchaser’s  commercial  status  by 
containing  one  or  more  of  the 
commercial  identification  numbers 
specified  in  $  82.62.  The  seller  or 
distributor  must  have  a  reasonable  basis 
for  believing  that  the  information 
presented  by  the  purchaser  is  accurate. 

(b)  Effective  on  February  16, 1993, 

any  person  who  sells  or  distributes  any 
cleaning  fluid  for  electronic  and 
photographic  equipment  which  contains 
a  chlorofluorocarbon  must  prominently 
display  a  sign  where  sales  of  such 
product  occur  which  states:  "It  is  a 
violation  of  federal  law  to  sell, 
distribute,  or  offer  to  sell  or  distribute, 
any  chlorofluorocarbon-containing 
cleaning  fluid  for  electronic  and 
photographic  equipment  to  anyone  who 
is  not  a  commercial  user  of  this  product. 
The  penalty  for  violating  this 
prohibition  can  be  up  to  $25,000  per 
sale.  Individuals  purchasing  such 
products  must  present  proof  of  their 
commercial  status  in  accordance  with 
40  CFR  82.68(a).”  s 

(FR  Doc.  93-757  Filed  1-14-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4552-6J 

Environmental  Leadership  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intention  to  develop 
an  environmental  leadership  program 
and  request  for  comments. 

SUMMARY:  This  notice  solicits  comment 
on  the  creation  of  a  national  voluntary 
program  to  encourage  and  publicly 
recognize  environmental  leadership  and 
promote  pollution  prevention  in  the 
manufacturing  section.  A  possible 
structure  for  this  program,  set  forth  in 
this  notice,  includes  two  components:  a 
Corporate  Statement  of  Environmental 
Principles,  and  a  Model  Facility 
Program.  A  pilot  test  of  the 
Environmental  Leadership  Program  in 
one  or  more  states  is  planned  to 
determine  the  feasibility  of  making  the 
Program  national  in  scope.  EPA  is 
seeking  responses  to  specific  questions 
as  well  as  general  comments. 

DATES:  A  comment  period  of  90  days 
will  begin  with  the  publication  of  this 
notice,  closing  on  April  15,1993.  At 
least  one  working  public  meeting  will 
be  held  at  the  conclusion  of  the 
comment  period  under  the  auspices  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
Additional  public  forums  for  dialogue 
are  likely  to  be  provided,  perhaps 
during  the  90  day  comment  period.  The 
date  and  location  of  any  such  meetings 
will  be  published  in  the  Federal 
Register  at  a  future  date. 

ADORESSES:  Comments  on  this  proposal 
should  be  mailed  to:  EPA/OPPTS/ 
TIMB(TS793).  Public  Document  Office, 
room  G004,  Northeast  Mall,  401  M 
Street  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Glass-Rimer,  United  States 
Environmental  Protection  Agency 
(1102),  Pollution  Prevention  Policy 
Staff,  401  M  Street  SW.t  Washington,  DC 
20460,  telephone:  (202)  260-8616. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  objective  of  this  Federal  Register 
notice  is  to  stimulate  public  discussion 
and  comment  on.  a  potential  new 
dimension  to  the  Environmental 
Protection  Agency’s  environmental 
program.  This  notice  proposes  the 
creation  of  a  new  Environmental 
Leadership  Program  providing  special 
recognition  to  companies  and  facilities 
that  reflect  a  CEO-level  commitment  to 
prevention-oriented  environmental 


management  that  goes  beyond  mere 
compliance  with  regulations.  Qualifying 
companies  would  be  expected  to 
demonstrate  true  national  leadership 
through  a  statement  of  corporate 
commitment,  openness  to  public 
scrutiny,  model  compliance  records, 
and  measurable  reductions  of  the 
environmental  impacts  of  their 
production  processes  or  products. 

A  program  of  this  type  nas  exciting 
potential  for  several  reasons.  First, 
American  businesses — often  applying 
principles  of  Total  Quality 
Management — see  competitive  and 
other  advantages  in  moving  beyond 
compliance  to  reduce  pollution  at  the 
source,  and  in  using  energy  and  other 
resources  more  efficiently.  The 
extensive  and  dramatic  participation  of 
companies  in  EPA’s  targeted  voluntary 
toxics  reduction  (“33/50”)  and  energy 
efficiency  programs  (Green  Lights, 

Energy  Star  Computers,  and  others)  is  a 
sign  of  how  much  environmental 
improvement  can  result  when 
progressive  companies  push  the  state  of 
the  art  without  waiting  for  regulations. 
With  positive  recognition  and 
appropriate  incentives  from  the  Federal 
Government,  these  companies  may 
decide  to  accelerate  their  development 
of  breakthrough  approaches  to 
environmentally  sound  production  and 
management. 

.  Second,  if  ultimate  success  in 
achieving  sustainable  development 
depends  on  providing  for  environmental 
concerns  in  the  design  stage  of  strategies 
and  projects,  then  it  is  critical  to 
encourage  marketplace  innovations  and 
leadership  from  our  business 
community.  James  Gustave  Speth,  while 
President  of  the  World  Resources 
Institute,  made  that  point  quite  clearly 
in  the  Foreword  to  Beyond  Compliance: 
A  New  Industry  View  of  the 
Environment,  WRI’s  study  of  the 
voluntary  efforts  of  progressive 
companies: 

“Important  as  pressure  from 
environmentalists  and  governmental 
direction  are  to  stimulating  change,  in  the 
end  only  the  corporate  community  can 
efficiently  provide  the  necessary 
organization,  technology,  and  financial 
resources  needed  to  design  and  implement 
change  on  the  scale  required.  Companies  that 
are  trying  to  be  leaders  on  a  new  path  to  a 
sustainable  future  merit  our  encouragement 
and  support,  just  as  the  inevitable  backsliders 
deserve  a  vigorous  shove  onto  the  trail.” 1 

EPA  can  advance  pollution 
prevention  by  encouraging— but  not 
dictating — superior  environmental 
management  systems  that  lead 

1  Smart,  B..  Beyond  Compliance:  A  New  Industry 
View  of  the  Environment  (1992:  World  Resources 
Institute,  Washington,  DC),  at  x. 


companies  to  design  and  develop  their 
own  innovative  ideas  and  breakthrough 
improvements.  Encouraging  a  CEO-level 
focus  through  a  comprehensive  national 
program  that  emphasizes  risk  reduction 
riorities  and  measurable  results  can 
elp  set  the  pace  for  these  voluntary 
efforts. 

In  this  notice,  EPA  has  endeavored  to 
envision  what  national  environmental 
leadership  should  entail  and  to  present 
a  variety  of  ideas  as  candidate  criteria 
for  recognizing  a  company  or  facility  as 
an  environmental  leaders.  These 
concepts  are  designed  to  stimulate 
discussion — through  written  comments 
and  in  public  forums— on  what  should 
constitute  corporate  environmental 
leadership  today.  We  hope  and  expect 
that  the  state  of  the  art  will  continue  to 
advance.  The  Malcolm  Baldridge  Award 
for  management  excellence  can  serve  as 
a  good  model  in  this  regard.  The 
Program  must  have  objective  criteria, 
but  EPA  welcomes  comment  on  which 
of  the  criteria  presented  here  do  not  ask 
enough,  or  ask  too  much,  given  today’s 
realities.  We  also  invite  comment  on  the 
range  of  positive  incentives  for 
participation  which  are  both  consistent 
with  EPA’s  mission  and  programs,  and 
which  appropriately  recognize  this  level 
of  corporate  commitment. 

Broad  public  discussion  of  this 
proposal  will  have  a  major  impact  on 
the  shape  of  the  Environmental 
Leadership  Program.  It  is  hoped  that  the 
cluster  of  concepts  presented  here  will 
help  EPA  develop  the  information 
needed  to  determine  more  specifically 
the  role  that  a  national  voluntary 
program  might  play  in  promoting 
sustainable  development  as  we  move 
toward  the  21st  century.  EPA  hopes  that 
interested  parties  will  take  the  time  to 
comment,  and  to  provide  the  Agency 
with  the  data  it  needs  to  develop  an 
Environmental  Leadership  Program  that 
inspires  the  private  sector  to  greater 
efforts,  and  enjoys  broad  public  support. 

The  proposal  is  organized  in  the 
following  way: 

I.  Introduction 

II.  Public  Review  Process 

III.  Fundamental  Assumptions 

Underlying  EPA’s  Proposal 

IV.  Program  Scope  and  Application 

Process 

V.  Criteria  for  Participation 

VI.  Compliance  Screening  for  Model 

Facilities 

Vn.  Incentives  for  Participation 
VIH.  Summary  of  Questions 

II.  Public  Review  Process 

The  United  States  Environmental 
Protection  Agency  (EPA)  is  seeking 
comment  on  a  proposal  to  establish  a 
new  Environmental  Leadership  Program 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Notices 


to  recognize  and  reward  a  long-term 
commitment  to  sustainable 
development  by  corporations  and 
manufacturing  facilities.  The  Program 
would  encourage  companies  to  go 
beyond  compliance  with  the  law  by 
incorporating  pollution  prevention  into 
the  full  range  operations,  including,  for 
example,  purchasing,  product  design, 
manufacturing,  marketing  and 
distribution. 

This  proposal  is  based  in  part  on 
discussions  held  over  the  past  nine 
months  with  a  variety  of  groups  and 
individuals  representing  states,  trade 
associations,  environmentalists,  and 
industry.  The  Agency  wishes  to 
emphasize,  however,  that  the  proposal 
is  in  the  early  stages  of  development, 
and  that  public  comment  will  be  critical 
to  shaping  its  final  outcome.  What 
follows  for  public  review  and  reaction  is 
a  series  of  concepts  rather  than  a 
finished  proposal.  Following  public 
comment,  EPA  may  choose  to  accept, 
reject,  or  modify  one  or  more  of  these 
concepts,  as  well  as  incorporate  new 
ideas  not  reflected  in  the  text  published 
today.  To  assist  EPA  in  organizing  and 
responding  to  public  comment, 
reviewers  are  encouraged  to  refer  to  the 
questions  listed  at  the  end  of  this 
document.  (See  section  VIII.) 

This  Federal  Register  notice  is  one 
step  in  an  ongoing  process  of  obtaining 
advice  from  EPA's  consitituents — states, 
environmentalists,  industry,  and  other 
interested  parties.  A  working  public 
meeting  will  be  conducted  at  the 
conclusion  of  the  comment  period, 
under  the  auspices  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 
Additional  public  forums  for  dialogue 
are  likely  to  be  provided,  perhaps 
during  the  90  day  comment  period. 

Finally,  the  Agency  plans  to  pilot  test 
the  Program  in  one  or  more  states.  A 
thorough  evaluation  of  these  pilots  will 
be  undertaken  prior  to  any  decision  to 
make  the  Program  national  in  scope. 
EPA  expects  to  solicit  proposals  in  the 
spring  of  1993  from  states  interested  in 
these  pilot  projects. 

Please  See  Section  VU1.  Questions  1-6 

III.  Fundamental  Assumptions 
Underlying  EPA’s  Proposal 

This  section  summarizes  the 
fundamental  assumptions  on  which  the 
Program  would  be  based.  The  specific 
criteria  for  participation,  outlined  in 
sections  V  and  VI.  have  been  developed 
to  reflect  these  basic  concepts.  EPA 
welcomes  comments  on  each  of  these 
concepts,  as  well  as  suggestions 
regarding  additional  threshold  issues 
that  EPA  should  consider. 


A.  Recognize  and  Reward  the  Best 

EPA  believes  the  Environmental 
Leadership  Program  should  be  stringent 
enough  to  recognize  only  the  very  best 
companies;  otherwise,  the  Program  is 
not  likely  to  be  credible  with  the  general 
public.  At  the  same  time,  the  criteria 
should  be  practical  enough  to  motivate 
many  companies  to  apply  for 
participation,  so  that  the  Program  Will 
result  in  widespread  improvements  in 
management  practices.  As  discussed  in 
section  IV  B(2),  EPA  is  seeking  comment 
on  whether  to  include  one  or  more 
additional  categories  of  participation  to 
recognize  companies  that  are  striving  to 
meet  the  Program’s  stringent 
requirements  but  have  not  yet  attained 
them. 

B.  Compliance:  A  Threshold 
Requirement 

EPA  believes  that  compliance  with 
applicable  environmental  laws  and 
regulations  should  be  the  threshold 
criterion  for  Environmental  Leadership, 
with  the  Program’s  benefits  reserved  for 
those  companies  that  go  beyond 
compliance.  Accordingly,  EPA  will 
expect  excellent  compliance  records 
from  facilities  that  apply  to  the  Program, 
and  will  expect  those  records  to  be 
maintained,  if  not  improved,  during 
participation. 

C.  Pollution  Prevention  and 
Sustainability 

EPA  believes  that  pollution 
prevention  and  sustainable 
development  should  be  key  components 
of  the  Environmental  Leadership 
Program.  “Pollution  prevention”,  as 
defined  by  EPA,  means  "source 
reduction  and  other  practices  that 
reduce  or  eliminate  the  creation  of 
pollutants  through: 

— increased  efficiency  in  the  use  of  raw 
materials,  energy,  water,  or  other 
resources,  or 

— protection  of  natural  resources  by 
conservation”.2  The  Pollution 
Prevention  Act  defines  "source 
reduction”  as  "any  practice  which — 

(i)  reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

(ii)  reduces  the  hazards  to  public 
health  and  the  environment  associated 


2  See  Memorandum  from  EPA  Deputy 
Administrator  F.  Henry  Habicht  H.  dated  May  28, 
1992.  Copies  available  baa  Pollution  Prevention 
Policy  Staff  at  (202)  260-8621. 


with  the  release  at  such  substances, 
pollutants,  or  contaminants.”  3 

Congress,  in  the  Pollution  Prevention 
Act,  has  also  declared  that  pollution 
prevention  Is  the  highest  tier  in  a 
hierarchy  of  acceptable  practices, 
followed  in  descending  order  by 
recycling,  treatment,  and  disposal  of 
pollutants.4  EPA  would  not  expect 
companies-  participating  in  this 
voluntary  program  to  rely  exclusively 
on  prevention  to  achieve  results.  Rather, 
each  participant  would  be  asked  to 
pursue  pollution  prevention  options 
aggressively  before  proceeding  down  the 
other  steps  of  the  hierarchy. 

In  its  1987  report,  Our  Common 
Future,  the  World  Commission  on 
Environment  and  Development  defined 
"sustainable  development”  as 
development  that  meets  the  needs  of  the 
present  without  compromising  the 
ability  of  future  generations  to  meet 
their  own  needs.  What  constitutes 
sustainable  development  must  be 
fleshed  out  with  concrete  examples 
which  industry  is  often  in  the  best 
position  to  provide.  The  EPA  Science 
Advisory  Board’s  1990  report,  Reducing 
Risk  (SAB-EC-90-021),  recommended 
that  EPA  emphasize  pollution 
prevention  as  the  preferred  option  for 
achieving  the  environmentally  sound 
economic  growth  that  is  the  key  to 
sustainable  development. 

D.  Emphasize  Goals  and  Results 

The  Environmental  Leadership 
Program  should  encourage  companies  to 
embrace  policies  that  promote  pollution 
prevention  within  the  context  of 
sustainable  development.  However,  EPA 
wishes  to  avoid  duplicating  the  efforts 
of  private  sector  organizations,  such  as 
the  Global  Environmental  Management 
Initiative  (GEMI)  and  the  Responsible 
Care  Program  of  the  Chemical 
Manufacturers  Association,  which  are 
dedicated  to  advancing  the  state  of  the 
art  with  respect  to  environmental 
management. 

EPA  will  look  for  corporate  adherence 
to  certain  management  principles,  such 
as  operating  prevention -oriented 
systems,  setting  goals,  and  measuring 
progress,  but  will  try  to  avoid 
prescriptive  judgments  about  the  most 
effective  management  methods.  Instead, 
the  Agency  would  prefer  to  emphasize 
results  by  measuring  actual  performance 
with  respect  to  compliance,  pollution 
prevention,  and  reduction  of  releases  to 
the  environment. 


J  42  U.S.C.  1 13102(5)(A). 
4  Id.  §  13101(b). 
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E.  Partnership  With  States 

EPA  shares  jurisdiction  over 
environmental  regulation  with  the  fifty 
states,  all  of  which  have  assumed 
substantial  responsibility  for  writing 
and  issuing  permits,  conducting 
inspections,  and  taking  enforcement 
actions  under  federal  and  state  law. 

•  Local  agencies  also  participate  in 
environmental  regulation  in  many 
locations.  Approximately  20  states  have 
enacted  planning  laws  that  either 
require  or  encourage  facilities  to 
identify  and  invest  in  pollution 
prevention  measures.  Finally,  several 
states  have  established  or  are 
considering  creating  voluntary  programs 
to  promote  pollution  prevention. 

EPA  believes  that  a  national  program 
should  add  to,  rather  than  duplicate  or 
compete  with,  those  initiatives  that  have 
placed  some  states  on  the  cutting  edge 
of  pollution  prevention.  In  particular, 
EPA  questions  whether  actions  taken  to 
comply  with  state  law  (such  as 
pollution  prevention  planning)  should 
be  recognized  or  rewarded  as  voluntary 
behavior  in  a  Federal  program.  The 
proposed  pilot  projects  (discussed 
above)  will  provide  opportunities  to 
further  explore  the  interaction  between 
a  national  Environment  Leadership 
initiative  and  state  programs. 

F.  Public  Accountability 

Ultimately,  both  industry  and 
government  must  be  accountable  to  the 
general  public  for  the  success  or  failure 
of  voluntary  initiatives.  The 
Environmental  Leadership  Program 
should  include  measures  of 
accountability  that  allow  the  public  to 
track  progress  toward  meeting  any  goals 
established  under  the  Program.  EPA 
recognizes  the  need  to  protect  trade 
secrets  within  the  arena  of  public 
accountability.  This  issue  is  discussed 
further  in  section  V.B. 

G.  Minimize  Red  Tape 

While  providing  flexibility  for 
innovation,  EPA  also  wants  to  develop 
criteria  for  participation  [e.g.,  consistent 
measurement  standards)  that  provide 
applicants  with  fair  and  objective 
standards  and  minimize  the  time 
needed  to  review  and  process 
applications.  The  criteria  should  be 
clearly  communicated  at  the  outset  in 
order  to  establish  expectations  for  all 
parties,  and  should  be  publicly 
verifiable  to  the  extent  possible.  In  the 
absence  of  consistent  standards,  EPA 
would  be  forced  to  rely  on  subjective 
evaluations  of  potentially  hundreds  of 
different  applications.  Such  practices 
would  be  resource-intensive  and  could 
subject  both  the  Agency  and  industry 


applicants  to  charges  of  '‘second- 
guessing’'  program  requirements. 

Please  See  Section  VZ27,  Questions  1-6 

IV.  Program  Scope  and  Application 
Process 

This  section  presents  EPA’s  views 
regarding  the  possible  scope  of  the 
Environmental  Leadership  Program.  The 
Agency  seeks  comments  on  the  specific 
elements  proposed  below,  as  well  as  any 
recommendations  for  changes  in  scope. 

At  a  minimum,  the  Environmental 
Leadership  Program  should  recognize 
individual  manufacturing  plants  that 
reflect  state-of-the-art  investments  in 
environmental  management  and 
pollution  prevention  technologies.  Yet 
the  EPA  Science  Advisory  Board’s  1990 
report,  cited  previously,  found  that 
sustainable  development  also  requires 
fundamental  changes  in  the  design  and 
marketing  of  products  and  the  purchase 
and  use  of  raw  materials.  Such  actions 
may  be  beyond  the  control  of  individual 
plant  managers  and  require 
commitments  at  the  highest  levels  of  the 
company. 

EPA  proposes  balancing  these 
considerations  through  a  two-part 
program:  a  Corporate  Statement  of 
Environmental  Principles,  and  a  Model 
Facility  Program.  The  basic  elements  of 
each  component  are  described 
immediately  below,  followed  by  a  brief 
discussion  and  request  for  comments. 

A.  Proposed  Scope  cf  Program 

1.  Corporate  Statement  of 
Environmental  Principles 

EPA  is  proposing  to  create  a  Corporate 
Statement  of  Environmental  Principles, 
the  elements  of  which  would  be 
developed  or  outlined  by  the  Agency. 
EPA  is  seeking  comments  on  a 
Statement  which  would  have  several 
distinctive  features: 

•  The  Principles  would  apply  broadly 
to  the  way  corporations  design, 
manufacture,  market  and  distribute  their 
products. 

•  Companies  would  publicly 
subscribe  to  conducting  their  operations 
in  accordance  with  the  Principles.  The 
Program  would  provide  that  companies 
commit  to  specific  goals,  and  be 
publicly  accountable  for  their  progress. 
EPA  would  not  evaluate  or  certify  that 
companies  were  meeting  the  specific 
requirements;  instead  EPA  is 
considering  incorporating  into  the 
Principles  several  elements  that  would 
allow  the  public  to  monitor  a  company’s 
progress. 

•  Companies  would  be  asked  to 
submit  letters  to  EPA  signaling  their 
intention  to  abide  by  the  Principles. 
These  would  be  maintained  in  a  public 


docket  to  allow  interested  parties  to 
examine  their  contents.  EPA  would 
periodically  publish  the  names  of 
participating  companies. 

•  Finally,  companies  wishing  to  have 
individual  plants  designated  as  “Model 
Facilities’’  would  first  be  required  to 
subscribe  to  the  Statement  of 
Environmental  Principles. 

EPA  is  aware  that  similar  initiatives, 
such  as  the  Global  Environmental 
Management  Initiative  (GEMI)  and  the 
Responsible  Care  Program  described 
above,  have  been  developed  in  the 
private  sector  and  by  non-governmental 
groups,  and  would  be  interested  in 
public  comment  regarding  the  success 
of  these  efforts  in  motivating  changes  in 
corporate  behavior.  EPA  also  seeks 
comment  on  the  degree  to  which  public 
scrutiny  would  or  would  not  be 
sufficient  to  ensure  accountability. 

2.  Model  Facility  Program 
EPA  is  also  proposing  a  program  to 
publicly  designate  individual  plants 
that  meet  stringent  environmental 
criteria  as  “Model  Facilities.” 
Participation  in  the  Model  Facility 
Program  would  differ  from  subscribing 
to  the  Statement  of  Environmental 
Principles  in  several  important  ways: 

•  Companies  would  submit 
applications  for  EPA  review  on  behalf  of 
individual  facilities,  based  on  criteria 
presented  in  Sections  V  and  VI. 

•  Because  EPA  would  be  certifying 
that  these  plants  met  high  standards,  the 
Agency  would  need  to  establish  a 
verification  process,  including  screening 
for  environmental  compliance.  (In 
contrast,  no  application  or  verification 
would  be  required  of  a  company  that 
wished  to  subscribe  to  the  corporate- 
wide  Statement  of  Environmental 
Principles.) 

•  As  discussed  above,  the  company 
owning  the  facility  would  be  required  to 
subscribe  to  the  Statement  of 
Environmental  Principles  before  an 
individual  facility  could  qualify.  This 
requirement  is  intended  to  avoid 
rewarding  a  “showcase”  facility 
managed  by  a  company  without  a  strong 
overall  environmental  record. 

•  The  application  could  be  reviewed 
either  by  an  independent  "Blue  Ribbon” 
panel  of  experts  from  government, 
industry,  and  public  interest  groups;  by 
the  Agency;  or  by  a  combination  of  both. 
EPA  is  interested  in  comment  regarding 
which  approach  would  be  the  most 
appropriate. 

•  EPA  is  proposing  that  states  play  a 
role  in  reviewing  the  applications.  A 
state’s  disapproval  would  result  in 
denial  of  Model  Facility  status.  EPA  is 
also  considering  allowing  the  states  to 
assume  some  or  all  of  the  responsibility 
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for  administering  the  Program  in 
accordance  with  the  national  criteria. 

•  Upon  approval  of  its  application, 
the  applicant  facility  would  be 
recognized  as  a  Model  Facility  for  a 
period  of  several  years  (e.g.,  two  or  three 
years),  after  which  it  would  be  required 
to  apply  for  renewal. 

•  If  an  application  is  rejected,  the 
applicant  would,  subject  to  needs  for 
confidentiality  regarding  pending 
investigations,  be  advised  confidentially 
of  the  basis  for  its  rejection,  but  would 
not  be  provided  with  the  opportunity 
for  a  hearing  or  appeal  of  the  decision. 

•  EPA’s  review  of  a  participant’s 
status  at  the  time  of  reapplication  would 
follow  the  same  basic  process  as  for  the 
initial  application:  information  would 
be  collected  from  the  applicant  and 
from  various  EPA  and  state  offices  and 
data  bases.  The  independent  panel,  if 
used  for  initial  application  review, 
would  not  necessarily  be  involved  in 
reviewing  re-applications. 

For  recertification,  a  facility  would  be 
required  to  show  progress  toward  the 
goals  described  in  its  initial  application. 
The  Agency  seeks  comments  on  the  best 
process  to  assure  that  the  facility  is 
making  adequate  progress  toward  those 
goals. 

B.  Alternatives  for  Scope  of  Program 

EPA  seeks  comment  on  the  following 
options  for  expanding  the  scope  or 
changing  the  application  process  for  the 
Environmental  Leadership  Program.  In 
each  case,  commenters  are  asked  to 
balance  the  benefits  of  the  option 
against  likely  EPA  and  industry 
resource  limitations  and  the  potential 
for  additional  administrative 
complexity. 

1.  Third  Party  Review  of  Application 

EPA  is  interested  in  the  role  that 
independent  third  parties  might  play  in 
the  Environmental  Leadership  Program. 
For  example,  as  noted  above,  EPA  might 
establish  a  panel  to  review  applications 
for  Model  Facility  status,  with  the 
authority  to  recommend  approval  to  the 
EPA  Administrator.  Independent 
auditors  might  play  a  valuable  role  in 
assessing  the  compliance  status  of 
facilities  as  part  of  this  process.  Finally, 
a  national  advisory  board  could  be 
established  to  provide  continuing 
advice  regarding  implementation  of  the 
Program. 

2.  Multiple  Tiers  for  Participation 

As  currently  envisioned,  the 
Environmental  Leadership  Program 
would  establish  stringent  criteria  for 
public  recognition  of  “state  of  the  art” 
environmental  management  of 
industrial  facilities.  Because  EPA  wants 


to  encourage  many  companies  to  move 
toward  this  ambitious  level  of 
achievement,  it  would  be  appropriate  to 
identify  ways  to  encourage  companies 
to  strive  for  interim  milestones.  EPA 
seeks  comment  on  whether  bne  or  more 
preliminary  tiers  should  be  added  to 
encourage  participation  from  those 
companies  which  are  striving  toward 
environmental  leadership  and  need 
some  assistance  in  meeting  the 
Program’s  stringent  requirements. 

3.  Consideration  for  Small  Business 

EPA  seeks  comment  on  whether 
special  provisions  should  be  included 
in  the  Program  to  encourage 
participation  by  small  businesses.  The 
Agency  is  particularly  interested  in 
whether  the  Program  should  include 
different  standards  for  small  businesses, 
and  whether  certain  types  of  outreach  or 
technical  assistance  might  be  needed  to 
accommodate  this  addition  to  the 
Program. 

4.  Multi-Sector  Participation 

The  Environmental  Leadership 
Program,  as  proposed  here,  is  designed 
primarily  for  the  manufacturing  sector. 
EPA  seeks  comment  on  whether  the 
Program  should  be  expanded  to  include 
other  sectors,  e.g.,  Federal  facilities, 
energy,  transportation,  services,  and 
municipalities. 

Please  See  Section  VIII,  Questions  7-16 

V.  Criteria  for  Participation 

EPA  is  seeking  comment  on  the 
following  six  categories  of  criteria  for 
both  the  Corporate  Statement  of 
Environmental  Principles  and  the 
Model  Facility  Program: 

A.  Risk  Reduction  Goals 

B.  Measures  and  Public  Accountability 

C.  Planning 

D.  Environmentally  Sound  Business 
Practices 

E.  Community  and  Employee 
Involvement 

F.  Compliance 

For  each  category,  a  general 
descriptive  statement  is  presented 
below,  followed  by  an  explanation  of 
how  the  criterion  would  be  applied  in 
the  Corporate  Statement  of 
Environmental  Principles  and  in  the 
Model  Facility  Program.  EPA  is 
interested  in  comments  both  on  the 
proposed  criteria  and  on  other  criteria 
that  might  be  included.  Readers  are 
encouraged  to  address  the  questions 
outlined  in  Section  VIII  when 
responding. 

A.  Risk  Reduction  Goals 

EPA  is  considering  establishing  a  set 
of  national  risk  reduction  goals  for  the 


Environmental  Leadership  Program. 
Companies  would  need  to  include  a 
plan  for  achieving  these  goals  when 
signing  on  to  the  Corporate  Statement  of 
Environmental  Principles  and  applying 
for  Model  Facility  status  (see  discussion 
on  planning.  Section  C).  EPA  does  not 
propose  specific  goals  in  this  Federal 
Register  notice;  rather,  the  Agency  asks 
whether  national  goals  should  be 
established  for  Environmental 
Leadership  and,  if  so,  what  these  might 
be. 

National  environmental  goals  offer  the 
advantage  of  setting  clear  expectations 
for  Program  participants,  so  that 
companies  are  not  "second-guessed’’  by 
EPA  during  the  application  process  or 
on  subsequent  review.  The  goals  also 
would  provide  a  basis  for  the  public  to 
evaluate  the  progress  of  this  new 
voluntary  program. 

EPA  is  considering  establishing 
national  goals  for  pollution  prevention, 
as  that  term  has  been  defined  by  the 
Agency.5  EPA  believes  these  goals 
would  provide  clear  incentives  to  focus 
on  reducing  waste  at  the  source  through, 
for  example,  process  changes  and  raw 
material  substitutions.  The  Agency 
seeks  comment  on  how  the  Program 
could  allow  for  the  cost-effective  use  of 
other  waste  management  options  such 
as  recycling  and  treatment. 

The  Toxics  Release  Inventory  (TRI)8 
and  the  Pollution  Prevention  Act 7 
provide  a  basis  for  setting  national  goals 
and  measuring  progress  in  reducing 
waste  at  its  source.  If  EPA  establishes 
goals  for  pollutants  and  sources  not 
covered  by  TRI,  or  measures  of  energy 
efficiency  and  natural  resource 
conservation,  then  additional  data 
would  be  needed. 

The  pollutants  most  likely  to  be 
targeted  for  prevention  or  reduction  are 
those  which  present  potentially  high 
risk  to  the  environment  and/or  that  are 
difficult  to  control  exclusively  through 
conventional  regulatory  approaches.  As 
an  example  of  the  application  of  these 
criteria,  EPA  might  decide  to  target 
heavy  metals  and  other  toxics  with  a 
tendency  to  bioaccumulate  in  the 
environment,  and  potential  carcinogens 
found  in  the  home  or  work  place. 

Goals  need  not  be  limited  to  toxic 
pollutants;  for  example,  the  Program 
might  also  include  national  energy 
efficiency  goals.  Additional  emphasis 
could  be  placed  on  the  voluntary 
reduction  of  greenhouse  gas  emissions, 
allowing  companies  the  latitude  to 


5  See  Memorandum  from  EPA  Deputy 
Administrator  F.  Henry  Habicht  0,  dated  May  28, 
1992.  Copies  available  from  Pollution  Prevention 
Policy  Staff  at  (202)  260-8621. 

•42  U.S.C.  §11023. 

M2  U.S.C.  §13108. 
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determine  how  these  reductions  might 
be  achieved.  The  Science  Advisory 
Board’s  1990  report,  Reducing  Risk, 
offers  a  useful  starting  point  for  the 
selection  of  risk  reduction  priorities. 

EPA  is  inquiring  whether  such 
national  risk  reduction  goals  should 
include  a  target  for  achieving  a 
nationwide  reduction  in  specific  waste 
streams  or  pollutants,  and,  if  so, 
whether  establishing  a  deadline  for 
these  reductions  would  be  appropriate. 
The  Agency  recognizes  that  fixed 
percentage  reduction  goals  may 
discriminate  against  companies  that 
have  already  made  substantial  progress 
in  reducing  pollution,  and  seeks 
comment  on  how  this  issue  should  be 
addressed  if  that  approach  were  to  be 
adopted.  EPA  is  also  interested  in 
whether,  and  if  so,  how,  to  establish 
more  qualitative  goals  such  as 
addressing  opportunities  to  protect 
wetlands  and  other  natural  habitats. 

B.  Measures  and  Public  Accountability 

EPA  believes  that  public  confidence 
in  corporate  voluntary  environmental 
programs  can  be  assured  through  clear 
and  consistent  measures  of 
environmental  performance  that  can  be 
verified  by  the  public.  As  with  national 
goals,  measurement  can  help  establish 
fair  and  objective  expectations  for 
applicants  to  the  Environmental 
Leadership  Program,  reduce  the  time 
needed  to  review  applications,  and 
provide  a  mechanism  for  public 
involvement  in  assessing  the  progress  of 
voluntary  efforts.  Experience  with  the 
TRI  system  shows  that  effective 
measurement  and  reporting  systems  also 
help  companies  determine  where  source 
reduction  is  most  feasible. 

As  discussed  above,  TRI  and  the 
Pollution  Prevention  Act  provide  a 
starting  point  for  measuring  both 
pollution  prevention  and  pollution 
reduction  through  other  means.  First, 
TRI  is  widely  accepted  by  the  general 
public  as  a  data  base,  and  second,  many 
companies  are  already  using  TRI  to 
track  their  own  progress.  TRI  still  has 
significant  variations  in  the  quality  of 
the  reported  data,  however,  and 
currently  does  not  cover  all  significant 
pollutants  or  sources.  EPA  is  therefore 
proposing  several  additional  means  for 
gathering  pertinent  information  through 
the  Corporate  Statement  of 
Environmental  Principles  and  the 
Model  Facility  Program  (see  below).  The 
Agency  seeks  comment  on  these 
proposals,  as  well  as  on  options  for 
measuring  progress  in  areas  less 
susceptible  to  quantification  (e.g., 
conservation  and  habitat  protection). 


1.  Corporate  Statement  of 
Environmental  Principles 

EPA’s  proposed  Corporate  Statement 
of  Environmental  Principles  would 
invite  participating  companies  to 
observe  common  measurement  and 
reporting  principles  designed  to  ensure 
public  accountability  at  all  of  their 
facilities.  This  information  could  be 
included  in  annual  TRI  data 
submissions  or  provided  in  a  separate 
annual  environmental  report.  EPA  seeks 
public  input  on  both  the  costs  and  the 
benefits  of  calling  for  additional 
categories  of  data. 

EPA  seeks  comment  on  whether  a 
company  subscribing  to  the  Statement 
of  Environmental  Principles  should  be 
asked  to  take  the  following  actions 
beyond  those  currently  required  under 
TRI: 

•  Disclose  factors  responsible  for 
significant  changes  in  the  level  of  TRI 
emissions  at  any  of  its  facilities,  and  the 
amount  of  change  associated  with  each 
factor.  The  potential  benefit  of  such 
disclosure  was  documented  in  a  recent 
survey  of  1,200  facilities  required  to 
report  under  TRI.  In  this  survey,  EPA 
found  that  the  respondents  collectively 
attributed  more  than  half  of  their 
aggregate  emission  reductions  for  1989- 
90  to  factors  other  than  pollution 
prevention,  such  as  declining  levels  of 
production,  the  use  of  different 
measurement  or  reporting  methods,  and 
the  impact  of  a  proposed  delisting 
action.  Companies  could  help  the  public 
interpret  such  data  by  providing  a 
concrete  explanation  for  any  apparent 
trends  at  their  facilities. 

•  Furnish  TRI-equivalent  emissions 
data  for  facilities  located  outside  the 
United  States  that  are  owned  by  the 
company  or  its  subsidiaries.  With 
increasing  integration  of  the  global 
economy  and  environment,  companies 
aspiring  to  environmental  leadership 
should  move  toward  applying 
comparable  standards  of  public 
disclosure  to  their  foreign  and  domestic 
operations,  opening  the  door  to 
expanded  international  cooperation  in 
protecting  the  environment.  Already, 
some  multinational  companies  have 
voluntarily  disclosed  emissions  data  for 
their  overseas  facilities,  and  developed 
plans  to  reduce  high  levels  of  toxics 
released  from  certain  plants. 

2.  Model  Facility  Program 

EPA  is  considering  requesting  model 
facilities  to  provide  more  complete 
information  on  their  environmental 
performance  than  is  required  under 
federal  law  or  embodied  in  the 
Statement  of  Environmental  Principles. 
One  way  to  approach  this  would  be  to 


ask  participating  plants  to  provide 
comprehensive  data  with  respect  to  all 
activities  which  relate  to  the  national 
risk  reduction  goals  or  have  a 
potentially  significant  impact  on  the 
surrounding  environment.  For  example, 
a  Model  Facility  could  be  asked  to 
provide  aggregate  waste  and  emissions 
data  for  major  toxic  and  hazardous 
pollutants  from  significant  sources 
within  the  plant,  including  pollutants 
and  sources  not  covered  by  current 
Toxic  Release  Inventory  and  Pollution 
Prevention  Act  reporting  requirements. 
Voluntary  disclosure  of  key  non-TRI 
releases  would  give  the  public  a  more 
complete  picture  of  the  facility's 
progress  in  reducing  emissions. 

In  addition,  Model  Facilities  could  be 
asked  to  publish  data  regarding  the 
consumption  of  energy,  water,  and  other 
raw  materials,  as  well  as  the  generation 
of  nonhazardous  solid  waste.  Such 
information  would  allow  the  company, 
EPA,  and  the  public  to  evaluate  the 
facility’s  progress  toward  more  efficient 
use  of  natural  resources.  The  Agency 
seeks  comment  regarding  how  such 
information  could  be  made  public 
without  compromising  confidential 
business  information  or  trade  secrets. 

C.  Planning 

Experience  shows  that  commitment 
and  support  from  the  highest  levels  of 
management  are  crucial  for 
environmental  leadership,  whether  in  a 
large,  multi-facility  corporation  or  in  a 
small  business.  Accordingly, 
participants  in  the  Environmental 
Leadership  Program  should  submit  a 
plan  for  achieving  any  relevant  national 
goals  established  under  the  Program, 
and  for  measuring  progress. 

The  Corporate  Statement  of 
Environmental  Principles  could  call  for 
subscribing  companies  to  develop  a 
general  plan  for  achieving  the  national 
goals  on  a  company-wide  basis.  This 
plan  would  be  included  in  the 
company’s  letter  of  commitment 
pledging  to  abide  by  the  Statement  of 
Environmental  Principles.  As  stated 
earlier,  the  plan  would  be  maintained  in 
a  public  docket,  but  not  subject  to 
approval  by  EPA.  More  specific  plans 
would  be  required  as  part  of  the 
application  for  Model  Facility  status, 
and  would  be  evaluated  by  EPA.  As  this 
is  a  voluntary  program,  neither  the 
company-wide  nor  the  facility-specific 
plans  would  be  legally  enforceable. 

A  more  specific  discussion  of  possible 
elements  of  company  and  facility  plans 
follows.  EPA  seeks  comment  on  the 
plan  elements  identified  below,  and  is 
particularly  interested  in  their 
relationship  to  those  of  existing 
programs,  like  Responsible  Care  and  the 
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Global  Environmental  Management 
Initiative  (GEMI),  and  state  planning 
requirements. 

1.  Corporate  Statement  of 
Environmental  Principles 

As  evidence  of  senior  management 
support,  EPA  is  considering  asking 
participating  companies  to  publish  a 
plan  for  pollution  prevention  tliat  has 
been  endorsed  by  die  Chief  Executive 
Officer.  Such  a  plan  would  describe 
how  the  company  intends  to  contribute 
to  the  national  goals  discussed  above  by 
following  the  environmental  hierarchy 
outlined  in  the  Pollution  Prevention 
Act.  In  this  hierarchy,  source  reduction 
is  identified  as  the  preferred  means  for 
reducing  discharges  to  the  environment, 
followed  in  descending  order  by 
recycling,  treatment,  and  disposal.8 

The  Agency  invites  comment  on  other 
elements  that  should  be  included  in  the 
plan.  Examples  might  include:  (a) 

Making  explicit  that  the  company's 
priority  is  to  eliminate  waste  at  the 
source,  and  to  enhance  efficiency 
through  reduced  use  of  energy,  water 
and  other  natural  resources;  (b) 
establishing  public  goals  for  reducing 
both  hazardous  and  nonhazardous 
waste  releases  to  all  media,  and 
specifying  the  role  that  source  reduction 
would  play  in  meeting  those  goals;  (c) 
describing  the  company’s  efforts  to 
promote  high  quality  environmental 
management  practices  by  engaging 
purchasing,  production,  and 
environmental  staff  at  all  levels  in 
developing  and  carrying  out  the  plan; 
and  (d)  reaffirming  the  company’s 
commitment  to  the  other  program 
criteria  outlined  in  Section  V. 

2.  Model  Facility  Program 

Each  Model  Facility  would  develop  a 
plan  for  achieving  the  national  goals. 

The  plan  would  emphasize  pollution 
prevention  measures  that  reduce  waste 
through  appropriate  approaches  that 
might  include  product  design  or  process 
changes,  reducing  the  use  of  toxic 
chemicals  or  materials,  and 
implementing  water  and  energy 
conservation  practices  that  reduce 
nonessential  uses  of  natural  resources. 
The  plan  could  also  include  a  general 
statement  regarding  other  methods  ( e.g ., 
recycling  or  treatment)  that  could  also 
be  used  to  meet  national  goals.  It  might 
include  target  dates  for  implementing 
the  proposed  actions,  and  numerical 
measures  of  performance  consistent 
with  the  criteria  to  be  established  for  the 
Program.  (See  Section  V.B.)  EPA  is  also 
interested  in  comment  regarding 


•42  U.S.C.  S  13101(b). 


measures  that  take  into  account  past 
progress. 

Tne  success  of  voluntary  programs 
such  as  EPA’s  33/50  Program  suggests 
that  many  companies  may  welcome  the 
opportunity  to  take  the  initiative  in 
setting  broader  and  more  far-reaching 
elective  goals  that  make  environmental 
and  economic  sense  for  particular 
facilities.  As  in  the  Statement  of 
Environmental  Principles,  facilities 
would  be  encouraged  to  develop 
additional  objectives  beyond  those  EPA 
may  identify  as  national  goals. 

£PA  recognizes  that  many  states  have 
already  established  pollution  prevention 
planning  requirements  for  various 
categories  of  industrial  facilities.  The 
Agency  wishes  to  avoid  duplication  of 
state  requirements  in  developing 
proposed  planning  criteria  for  this 
program,  and  is  specifically  seeking 
comment  on  this  issue.  The  Agency  also 
wants  to  design  this  program  in  a  way 
that  minimizes  paperwork  requirements 
related  to  the  planning  process. 

D.  Environmentally  Sound  Business 
Practices 

Environmental  leadership  in  today’s 
world  is  not  simply  a  matter  of  how 
companies  manage  their  facilities.  To 
demonstrate  leadership,  companies 
must  show  that  they  are  making 
environmental  considerations  a  more 
integral  and  salient  feature  of  the 
development  and  implementation  of 
their  business  plans.  A  leading  company 
will  consider  environmental  factors  in 
deciding  what  products  it  will 
manufacture,  what  materials  it  will  use, 
what  industrial  processes  it  will  adopt, 
and  even  how  it  will  approach  financial 
practices  (e.g.,  cost  accounting)  and 
institutional  culture  (e.g.,  employee 
incentives). 

An  increasing  number  of  companies 
are  beginning  to  formalize  their 
commitment  to  the  environment  by 
incorporating  a  Design  for  Environment 
(DfE)  ethic  into  their  business 
operations.  The  Design  for  Environment 
concept  is  analogous  to  other  design 
improvement  initiatives  recently 
undertaken  by  companies  that  seek  to 
improve  the  quality  of  the  products  they 
make,  the  processes  they  use,  and  other 
aspects  of  their  operations.  A  company 
committed  to  Design  for  Environment 
will  seek  every  available  opportunity  to 
produce  safer  products,  use  less 
polluting  materials,  implement 
production  processes  that  minimize 
health  and  environmental  impacts,  and 
devise  institutional  systems  that 
encourage  environmental  stewardship. 
The  Environmental  Leadership  Program 
should  recognize  but  not  dictate  these 
actions,  acknowledge  the  industry 


pacesetters,  and  encourage  others  to 
follow  their  lead,  thus  advancing  the 
state  of  the  art. 

The  Agency  is  seeking  advice  on  how 
to  incorporate  into  the  proposed 
program  clear  encouragement  of 
environmentally  conscious  product 
design,  marketing,  and  raw  material  use, 
without  being  either  prescriptive  or 
administratively  burdensome.  EPA  is 
interested  in  general  principles  that 
allow  ample  flexibility  to  accommodate 
the  wide  variety  in  the  design, 
manufacture,  and  use  of  products. 

What  follows  is  a  description  of 
several  efforts  under  development  at 
EPA  to  allow  for  accurate  measurement 
of  environmental  costs  and  benefits,  and 
identification  of  alternatives,  throughout 
a  company’s  business  operations.  The 
Agency  invites  public  comment  on  how 
these  concepts  or  alternatives  might  be 
applied  in  the  Environmental 
Leadership  Program.  EPA  is  not  offering 
at  this  time  specific  proposals  for  how 
these  environmentally  sound  business 
practices  could  relate  to  the  Corporate 
Statement  of  Environmental  Principles 
or  the  Model  Facility  Program.  The 
concepts  seem  most  relevant  to  the 
Corporate  Statement  of  Environmental 
Principles,  but  EPA  welcomes  any 
suggestions  regarding  their  potential  use 
in  the  Model  Facility  Program. 

1.  Life  Cycle  Assessment 

"Life  cycle  assessment"  refers  to  a 
collection  of  concepts  and  methods 
used  to  assess  and  minimize 
environmental  impacts  that  result  from 
a  product,  process,  or  activity.  Impacts 
from  all  stages  of  a  life  cycle  are 
considered,  including  raw  materials 
acquisition,  manufacture,  use  and  final 
disposition,  taking  into  account  how 
these  activities  affect  all  media  at  all 
endpoints.  A  life  cycle  assessment 
(LCA)  comprises  three  stages:  an 
inventory  of  resource  inputs  and 
emission  outputs,  an  analysis  of  the 
impacts  that  result  from  inputs  and 
outputs,  and  an  analysis  of  ways  to 
minimize  impacts.  This  tool  can  be  used 
to  identify  design,  materials, 
production,  use,  or  disposal  changes 
that  have  the  potential  to  result  in  a  net 
reauction  in  potential  environmental 
impacts.  Moreover,  it  can  help  to  better 
insure  that  actions  which  reduce 
environmental  impacts  at  one  stage  of 
the  life  cycle  do  not  create  more 
significant  adverse  impacts  elsewhere  in 
the  life  cycle. 

An  EPA  multi-office  task  force  led  by 
the  Office  of  Air  and  Radiation,  with 
representation  from  the  Offices  of  Solid 
Waste,  Pollution  Prevention  and  Toxics, 
and  Research  and  Development,  has 
recently  published  a  technical  report  on 
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voluntary  LCA  inventory  guidelines  and 
principles.  The  Agency  is  proceeding  to 
test  the  existing  guidelines  and  to 
develop  guidelines  addressing  impact 
analysis  and  data  quality.  These 
guidelines  are  being  developed  through 
a  consensus-based  process  in 
coordination  with  the  Society  for 
Environmental  Toxicology  and 
Chemistry  (SETAC). 

While  LCAs  have  been  used  to 
support  business  decisionmaking  for 
more  than  20  years,  the  development  of 
EPA  guidance  is  expected  to 
significantly  improve  the  quality  of  life 
cycle  assessment  results.  Because 
information  developed  for  one  LCA  can 
often  be  used  in  others,  the  resources 
necessary  to  undertake  LCAs  are 
expected  to  decrease  as  more 
organizations  complete  these  studies. 

For  further  information,  please 
contact  Tim  Ream,  MD-13,  Research 
Triangle  Park,  North  Carolina  27711. 

2.  Environmental  Cost  Accounting 

"Full  Cost  Accounting"  and  "Total 
Cost  Assessment"  refer  to  accounting 
and  capital  budgeting  practices  that 
improve  the  ability  of  a  company  to 
assess  (and  reduce)  the  "true"  costs  of 
its  polluting  activities.  Such  methods 
include  explicit  consideration  of 
regulatory  compliance  costs  and 
liability  costs  and  proper  allocation  of 
environmental  costs  to  the  processes  or 
product  lines  that  produce  them.  In 
addition,  increased  revenue  from 
improved  product  quality  and  such 
intangibles  as  enhanced  company  and 
product  image  are  factors  to  be 
considered  in  environmental  cost 
accounting. 

A  recent  study  by  the  nonprofit 
organization  INFORM,  Environmental 
Dividends:  Cutting  More  Chemical 
Waste  (1992),  shows  that  those 
companies  achieving  the  greatest 
benefits  from  adopting  pollution 
prevention  approaches  had  instituted 
full  cost  accounting  practices  that 
allowed  them  to  identify  where  their 
pollution  and  compliance  costs  were 
originating,  and  act  to  reduce  them. 
Companies  that  are  environmental 
leaders  should  strive  to  integrate  ^ 
environmental  considerations 
throughout  their  accounting  and  capital 
budgeting  systems.  The  concept  of 
environmental  cost  accounting  is 
evolving  and  is  explained  more  folly  in 
the  EPA  publication,  "Total  Cost 
Assessment:  Accelerating  Industrial 
Pollution  Prevention  through  Innovative 
Project  Financial  Analysis"  (EP A/741/ 
R-92/002).  This  document  can  be  ~ 
obtained  by  calling  the  EPA  Pollution 
Prevention  Information  Clearinghouse  at 
(703)  821—4800.  For  further  information, 


contact  Martin  Spitzer  at  (202)  260- 
4342. 

3.  Other  Examples  of  Integrating  the 
Environment  Into  Business  Decisions 

Companies  are  beginning  to  reflect 
their  commitment  to  the  environment 
by  adopting  other  practices  that  promote 
environmental  stewardship,  such  as 
implementing  company-wide  recycling 
programs  and  procuring  materials  that 
minimize  environmental  damage. 

EPA  has  established  a  new  Design  for 
Environment  initiative,  whose  objective 
is  to  assist  companies  in  developing 
their  own  Design  for  Environment 
programs.  Administered  by  EPA’s  Office 
of  Pollution  Prevention  and  Toxics,  this 
program  promotes  the  use  of  the  above 
tools  and  practices  as  well  as  a 
methodology  to  analyze  chemicals  and 
processes  to  identify  potential 
substitutes  for  commonly  used  toxics. 

For  further  information,  contact  Libby 
Parker  at  (202)  260-1670. 

E.  Community  and  Employee 
Involvement 

EPA  strongly  supports  the 
participation  of  workers  in  identifying, 
implementing,  and  evaluating  pollution 
prevention  practices.  The  Voluntary 
Protection  Program  (VPP)  developed 
and  managed  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  has  a  ten  year  history  which 
suggests  that  worker  participation  has 
significant  benefits.  (For  further 
information  on  OSHA’s  VPP  Program, 
please  contact  Cathy  Oliver  at  (202) 
219-7266.)  In  addition,  the  1992  report 
by  the  nonprofit  group  INFORM, 
Environmental  Dividends:  Cutting  Afore 
Chemical  Waste,  showed  that  worker 
participation  was  a  major  factor  in 
determining  which  companies  were 
leaders  in  identifying  and  implementing 
pollution  prevention  practices.  EPA  also 
believes  that  employees  can  play  a 
major  role  in  companies’  compliance 
activities. 

Although  community  involvement 
and  community  interests  are  relatively 
new  concerns  for  corporate  managers, 
evidence  suggests  that  these  concerns 
are  perceived  as  increasingly  important 
by  corporate  environmental  leaders. 

1.  Corporate  Statement  of 
Environmental  Principles 

The  Hazard  Communication 
Standard,  administered  by  the 
Occupational  Safety  and  Health 
Administration,  requires 
communication  between  a  company  and 
its  employees  on  issues  related  to  health 


and  safety.9  The  Emergency  Planning 
and  Community  Right  to  Know  Act  (42 
U.S.C.  5 11001  et  seq.),  administered  by 
the  Environmental  Protection  Agency, 
requires  communication  between  a 
company  and  its  neighbors  on  issues 
related  to  toxics  manufacture,  storage, 
and  use  within  a  facility. 

The  Statement  of  Environmental 
Principles  might  require  companies  to 
go  beyond  these  basic  requirements  for 
information  transfer  between  a  company 
and  its  workers  and  neighbors. 

Employees  and  community  residents 
could  be  viewed  as  "stakeholders"  of 
the  company,  with  an  interest  in 
information  related  to  environmental 
concerns  and  decisionmaking  related  to 
those  concerns.  At  the  same  time,  EPA 
is  reluctant  to  prescribe  specific  worker 
training  or  community  relations 
programs,  given  the  diversity  of  the 
industrial  community  and  the 
likelihood  that  a  variety  of  approaches 
may  be  successful.  EPA  seeks  comment 
on  whether  the  Environmental 
Leadership  Program  should  contain 
elements  aimed  at  empowering 
communities  and/or  workers,  and,  if  so, 
how  the  Program  could  achieve  that 
goal  without  being  unduly  prescriptive. 

2.  Model  Facility  Program 

EPA  is  particularly  interested  in 
public  comment  on  possible  aspects  of 
community  and  worker  involvement  in 
the  Model  Facility  Program. 

EPA  is  considering  such  elements  as: 

•  active  worker  involvement  in 
training  and  education  related  to 
pollution  prevention  and  source 
reduction  opportunities  within  the 
facility,  and  to  maintaining  compliance; 

•  routine  facility  outreach  to 
community  residents  to  both  share  and 
gather  information  on  issues  related  to 
environmental  health  and  safety; 

•  documentation  of  the  effectiveness 
of  worker  and  community  participation 
with  significant  outcome  measures 
(such  as  process  or  policy  changes  that 
occurred  as  a  consequence)  rather  than 
public  relations  metrics  (such  as  the 
number  of  newsletters  published  or 
community  focus  group  meetings  held). 

F.  Compliance 

EPA  intends  to  design  a  program  in 
which  a  systematic  commitment  to 
compliance,  as  measured  against  actual 
performance,  is  a  fundamental  criterion 
for  program  participation.  EPA  believes 
this  commitment  to  compliance  can  best 
be  translated  into  performance  through 
the  participant’s  adoption  of  a 
comprehensive  approach  to 


*29  CFR  $  1910.1200, 1915.99, 1917.28,  1918.90, 
1926.59. 1928.21  (1992). 
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environmental  management,  focusing 
on  the  anticipation  and  avoidance  of 
compliance  problems  as  well  as  the 
swift  correction  of  problems  that  occur. 

1.  Corporate  Statement  of 
Environmental  Principles 

A  company  subscribing  to  the 
Statement  of  Environmental  Principles 
might  be  asked  to  pledge  to  institute  a 
company-wide  environmental 
compliance  management  system,  for 
promoting  and  monitoring  compliance 
at  all  of  its  facilities.  Hie  system  should 
include  a  self-auditing  component  The 
auditing  function  could  be  performed 
either  in-house  or  by  an  independent 
third  party.  Those  conducting  audits 
should  be  accountable  to  top  corporate 
management 

Participating  companies  could  also  be 
asked  to  pledge  to  make  available  to  the 
public  an  annual  summary  of 
governmental  and  citizen  environmental 
enforcement  actions  including  penalties 
and  fines  paid,  involving  their  facilities. 
This  information  might  be  provided  in 
an  annual  environmental  report  that 
included  TRI-related  emissions  data  and 
other  measures  for  public 
accountability,  as  discussed  above. 

2.  Model  Facility  Program 

An  applicant  facility  might  be 
required  to  have  established  a 
comprehensive  environmental 
compliance  management  system  at  least 
two  years  prior  to  acceptance  into  the 
Model  Facility  Program.  This  system 
should  include  a  demonstrably  effective 
self-evaluation  program  for  finding  and 
correcting  compliance  problems.  In 
addition,  EPA  would  review  the 
applicant’s  compliance  record  in 
accordance  with  the  criteria  and  process 
proposed  in  section  VI  below. 

EPA  welcomes  comment  on  suitable 
criteria  for  the  environmental 
compliance  management  systems  and 
auditing  programs  called  for  under  both 
the  Corporate  Statement  of 
Environmental  Principles  and  the 
Model  Facility  Program.  Such  systems 
should  include  the  components  listed  in 
the  Appendix  to  EPA’s  1986  Auditing 
Policy  Statement,  51  Fed.  Reg.  25004, 
25009  (July  9, 1986),  and  the  factors  set 
out  in  the  Justice  Department’s  1991 
policy,  "Factors  in  Decisions  on 
Criminal  Prosecutions  for 
Environmental  Violations  in  the  Context 
of  Significant  Voluntary  Compliance  or 
Disclosure  Efforts  by  the  Violator,  "U.S. 
Department  of  Justice,  July  1, 1991.  EPA 
also  anticipates  that  voluntary  industry 
standards  under  development  by  several 
nongovernmental  bodies  will,  when 
finalized,  help  guide  the  Agency  in 


defining  compliance  management 
system  criteria  for  this  Program. 

EPA  recognizes  that  issues  related  to 
environmental  auditing  continue  to 
generate  significant  debate.  Commenters 
are  advised  that  this  Program  is  not 
intended  to  represent  a  comprehensive 
response  to  the  myriad  issues  that  have 
been  raised  with  respect  to 
environmental  auditing.  Rather,  EPA 
anticipates  that  the  Program  will  serve 
as  a  laboratory  for  the  Agency  to  gain  a 
better  understanding  of  the  issues  mid 
concerns  related  to  self-evaluation  and 
compliance,  as  the  Agency’s  Office  of 
Enforcement  continues  its  broader 
efforts  to  address  these  issues. 

Please  See  Section  VIII,  Questions  17-35 

VI.  Compliance  Screening  for  Modal 
Facilities 

The  Environmental  Leadership 
Program’s  credibility  will  suffer  if  EPA 
erroneously  recognizes  facilities  with 
poor  compliance  records.  To  guard 
against  this  risk,  EPA  proposes  to 
include  a  rigorous  compliance  screening 
component  in  its  process  for  reviewing 
Model  Facility  Program  applications. 
Such  a  compliance  screen  should 
consist  of  criteria  that  define  the 
compliance  history  expected  of  an 
"environmental  lender”.  EPA  is 
interested  in  fashioning  criteria  that  can 
be  applied  fairly  across  the  many 
different  types  of  facilities  that  may  seek 
participation  in  this  Program. 

In  reviewing  the  following  proposed 
compliance  screening  criteria  and 
process,  commenters  should  keep  in 
mind  that  EPA  welcomes  comments  on 
all  aspects  of  this  proposal,  not  just  on 
those  points  for  which  a  specific 
question  has  been  posed  in  order  to 
elicit  more  focused  comment. 
Ultimately,  EPA  wants  to  encourage 
environmental  management  systems 
that  eliminate  significant  non- 
compliance  entirely.  The  compliance 
portion  of  the  Environmental 
Leadership  Program  will  be  designed 
with  an  eye  to  what  constitutes  the 
"best”  under  current  realities.  But  even 
today,  a  strong  compliance  record 
would  be  a  prerequisite  for  participation 
in  the  Model  Facility  Program,  since  the 
Program’s  goal  is  to  recognize  those 
facilities  that  have  gone  beyond 
compliance.  Accordingly,  while  the 
specific  elements  set  forth  below  are 
open  to  discussion  and  comment,  the 
Agency’s  ultimate  decisions  regarding 
compliance  screening  will  be  made  in 
light  of  the  need  for  an  objectively 
strong  record. 

In  the  proposal  set  forth  below,  EPA 
would  screen  applicants  for  an 
acceptable  compliance  status  through  a 


review  of  their  recent  compliance 
history  (Subsection  A  below)  and  an 
evaluation  of  their  compliance  status  at 
the  time  of  application  to  the  Program 
(Subsection  B  below).  A  similar  review 
would  occur  upon  renewal  of  the 
application  every  few  years  (Subsection 
C  below).  In  addition,  during 
participation  in  the  Program,  facilities 
would  be  expected  to  maintain  their 
excellent  compliance  records. 

A.  Past  Compliance  History 
1.  Criteria 

Applicant  facilities  should  have 
superior  compliance  records.  Because 
EPA  recognizes  that  facilities  with  past 
environmental  compliance  problems 
can  turn  around  to  become  the  most 
diligent  at  finding  and  correcting  their 
problems,  EPA’s  review  of  an 
applicant’s  record  would  be  limited  to 
the  recent  past.  EPA  is  considering 
limiting  its  review  to  a  five-year  period 
preceding  application.10  EPA  proposes 
to  evaluate  an  applicant  facility’s  past 
compliance  record  according  to  whether 
a  federal  or  state  criminal,  civil  judicial, 
or  major  administrative  enforcement 
action,  had  been  filed  against  it.11  Using 
the  filing  of  an  enforcement  action 
provides  several  advantages.  For 
example,  it  assures  that  EPA  would  not 
award  Model  Facility  status  to  a  facility 
about  to  be  adjudged  guilty  of 
environmental  crimes  or  liable  for 
violation  of  civil  statutes.  It  also  gives 
potential  applicants  an  incentive  to 
resolve  ongoing  enforcement  actions 
expeditiously,  and  protects  public 
confidence  in  the  integrity  of  the 
Program,  which  could  be  compromised 
if  a  facility  were  admitted  into  the 
Program  while  several  enforcement 
actions  were  pending  against  it 

Citizen  suits  can  also  reflect  on  the 
quality  of  an  applicant’s  compliance 
record,  and  EPA  solicits  comment  on 
how  citizen  suits  should  be  weighed  in 
evaluating  an  applicant’s  eligibility  for 
the  Program. 

2.  Process 

EPA  is  proposing  to  evaluate  an 
applicant’s  past  compliance  history  by 
reference  to  the  occurrence  of  federal  or 
state  civil  judicial,  criminal,  and  major 
administrative  enforcement  actions  and, 
perhaps,  citizen  suits. 


,aEPA  1*  considering  a  Bva-yaar  timeframe  in 
order  to  minor  the  typical  statute  of  limitations 
governing  environmental  enforcement  actions  See 
28  U.S.C.  $2462. 

"This  would  not  include  any  civil,  criminal.  or 
malar  administrative  enforcement  action  or  citiian 
suit  in  which  a  judgment  was  entered  hi  favor  of 
the  defendant  or  which  found  no  violations  or 
liability  on  die  part  of  the  defendant 
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EPA  would  conduct  a  review  of  the 
applicant’s  prior  enforcement  history 
through  a  review  of  the  Agency  docket 
and  computer  data  bases,  and  through 
coordinated  information  sharing  among 
the  Office  of  Enforcement,  Regional 
Offices,  Headquarters  Program  Offices, 
and  state  and  local  enforcement 
personnel.  The  applicant  would  also 
provide,  as  part  of  its  application 
materials,  a  list  of  any  federal  or  state 
enforcement  actions  and  citizen  suits 
initiated  against  the  facility  in  the  last 
five  years. 

B.  Compliance  Status  at  Time  of 
Application 

Applicants  to  this  voluntary  program 
will  be  held  to  a  high  standard  of 
compliance  at  the  time  of  entry  into  the 
Program.  EPA  would  expect  applicant 
facilities  to  have  conducted  a  diligent 
search  for  environmental  compliance 
problems  and  to  have  addressed  any 
known  outstanding  problems  (including 
those  not  known  to,  nor  subjected  to 
enforcement  by,  the  government)  before 
submitting  an  application  to  the  Model 
Facility  Program. 

1.  Criteria 

EPA  proposes  several  criteria  for 
determining  whether  an  applicant’s 
compliance  status  at  the  time  of  entry 
into  the  Program  is  acceptable.  These 
criteria  are  intended  to  reflect  the  high 
standard  consistent  with  the  title  of 
“environmental  leader.”  Most  of  thd 
proposed  criteria  are  straightforward, 
objective  measures  of  performance 
whose  satisfaction  an  applicant  should 
be  able  to  ascertain  easily  for  itself 
before  submitting  an  application.  These 
criteria  include  the  following: 

•  at  the  time  of  application  to  the 
Program,  the  applicant  facility  has  no 
significant  violations  of  environmental 
laws  or  regulations  administered  by 
EPA  or  delegated  to  the  states.  EPA 
proposes  that  the  existing  definitions  of 
“significant  violation”  that  it  has 
developed  and  currently  employs  would 
apply  for  purposes  of  the  Program.12 
(More  minor  violations  could  be  given 
less  weight  in  light  of  the  Program’s 
expected  contribution  to  overall 
compliance  through  its  promotion  of  the 

32  See,  e.g..  Guidance  on  the  "Timely  and 
Appropriate  Enforcement  Response  to  Significant 
Air  Pollution  Violators.”  February  7. 1992  (lists 
type  of  violations  that  qualify  sources  as  Significant 
Violators  under  the  Clean  Air  Act);  Revised 
Enforcement  Response  Policy.  December  21. 1987 
(defines  Class  I  violations  under  the  Resource 
Conservation  and  Recovery  Act).  EPA  solicits 
comment,  especially  horn  States,  on  other 
appropriate  guidance  regarding  what  constitutes  a 
"significant"  violation  that  would  preclude 
admission  into  this  Program. 


development  of  effective  compliance 
management  systems.); 

•  the  applicant  facility  is  not  the 
subject  of  an  unresolved 13  ongoing  state 
or  federal  administrative  or  judicial 
enforcement  action  under  any 
environmental  statute  administered  by 
EPA  or  by  the  state.14  An  applicant 
facility  that  is  subject  to  an  ongoing  long 
term  compliance  schedule  under  a 
consent  decree  milst  have  corrected  the 
violations  that  were  the  subject  of  the 
original  action,  and  must  be  in 
compliance  with  the  law  with  the  terms 
of  the  consent  decree. 

•  the  applicant  facility  is  in 
compliance  with  all  orders  issued  by 
EPA,  or  the  state  piloting  the  Program, 
related  to  environmental  conditions  or 
violations; 

•  the  applicant  facility  is  not  the 
target  of  an  ongoing  criminal 
investigation  or  prosecution  for 
environmental  violations 1S;  and 

•  the  applicant  facility  is  in 
compliance  with  relevant 
environmental  laws  administered  by 
other  federal  agencies.  These  laws 
include,  but  would  not  necessarily  be 
limited  to,  the  Oil  Pollution  Act,  the 
Hazardous  Materials  Transportation 
Act,  the  Surface  Mining  Control  and 
Reclamation  Act,  the  Endangered 
Species  Act;  and  the  Migratory  Bird 
Treaty  Act. 

EPA  is  also  considering  evaluating 
two  other  aspects  of  an  applicant’s 
environmental  compliance  record  to 
determine  the  applicant’s  qualifications 
for  this  Program.  EPA  welcomes 
comment  on  the  two  following  criteria, 
and  any  additional  criteria  that  might  be 
useful  in  evaluating  a  facility’s 
compliance  record: 

•  the  company  owning  the  applicant 
facility  does  not  have  a  pattern  of  major 

13  An  “unresolved"  judicial  enforcement  action  is 
an  action  in  which:  a  settlement  has  not  been 
entered  in  court,  a  judgment  has  not  been  issued, 
an  appeal  of  a  judgment  is  pending  in  an  appellate 
court,  or  penalties  or  fines  ievied  against  the 
defendant  facility  remain  unpaid,  in  violation  of  a 
consent  decree  or  court  order.  An  “unresolved" 
administrative  action  is  an  action  in  which  a 
consent  order  has  not  been  executed,  a  final  order 
has  not  been  issued  by  an  administrative  law  judge 
or  hearing  officer,  or  an  order  is  on  appeal  to  the 
EPA  Environmental  Appeals  Board,  or  penalties 
levied  against  the  defendant  facility  remain  unpaid, 
in  violation  of  a  consent  decree  or  court  order. 

14  This  criterion  would  apply  only  to  enforcement 
actions  filed  prior  to  the  proposed  five  year  period 
during  which  no  enforcement  actions  may  have 
been  filed  against  the  facility  because  any  actions 
filed  within  five  years  of  the  application  would 
independently  be  disqualifying  under  the 
enforcement  history  criteria  proposed  above. 

15  As  noted  above,  an  advantage  of  making  the 
commencement  of  a  criminal  investigation  or 
prosecution  an  eligibility  factor  is  the  protection  it 
provides  against  awarding  Model  Facility  status  to 
a  facility  that  is  about  to  be  indicated  or  adjudged 
guilty  of  environmental  crimes. 


violations,  evidenced  by  multiple  civil 
or  criminal  enforcement  actions,  at  its 
other  facilities;  and 

•  the  applicant  facility  does  not  have 
a  persistent  pattern  of  minor  violations. 

2.  Process 

EPA  proposes  the  following  process 
for  determining  whether  an  applicant 
facility  has  met  the  proposed  criteria 
listed  above.  The  determination  would 
be  based  on  input  from  numerous 
sources:  the  applicant  facility,  EPA,  the 
relevant  states,  employees  of  the 
applicant,  and  the  community 
surrounding  the  applicant  facility. 

The  information  submitted  by  the 
applicant  facility  regarding  its  current 
compliance  status  would  include  two 
components: 

First,  EPA  proposes  that  the  facility 
would  provide  a  good  faith  self- 
certification,  signed  under  oath  by  a 
senior  company  official,  which  attests  to 
the  current  compliance  status  of  the 
facility.  The  certification  would  include 
a  statement  of  all  compliance  problems 
detected  at  the  facility  through  an 
environmental  compliance  audit 
conducted  within  three  months  prior  to 
submitting  the  application.18  EPA 
proposes  that  the  audit  may  be 
conducted  by  either  the  company’s  own 
auditors  or  by  an  independent  auditor. 
EPA  would  determine,  using  objective 
criteria,  whether  the  problems  detected 
are  “significant”  violations  that  should 
preclude  the  facility  from  being 
accepted  into  the  Program. 

The  applicant  would  be  required  to 
describe  its  auditing  system  in  its 
application  and  certify  that  the  system 
includes  the  general  elements  set  out  in 
the  Appendix  to  the  Agency’s  1986 
Auditing  Policy  Statement,  which 
remains  in  force.17  The  applicant’s 
auditing  system  will  also  be  evaluated 
in  terms  of  the  factors  set  out  in  the 
Justice  Department’s  policy  on 
voluntary  compliance  and  disclosures.18 

Second,  the  applicant  facility  would 
be  required  to  submit  additional 
information  pertaining  to  its  compliance 
status,  such  as  a  list  of  all  pending 
enforcement  actions  against  the  facility 
and  all  compliance  schedules  to  which 
it  is  subject  under  any  consent  decrees. 

In  addition  to  the  information 
received  from  the  applicant,  EPA  would 

36  Self-certifications  by  applicant  facilities  as  to 
their  compliance  status  at  time  of  application  to  the 
Program  is  intended  to  parallel  the  approach  taken 
under  existing  Federal  laws,  e.g..  the  Government. 

37  51  Fed.  Reg.  25004,  25009  (July  9. 1986). 

3a  See  “Factors  in  Decisions  on  Criminal 

Prosecutions  for  Environmental  Violations  in  the 
Context  of  Significant  Voluntary  Compliance  or 
Disclosure  Efforts  by  the  Violator,"  U.S.  Department 
of  justice,  July  1, 1991. 
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gather  its  own  information 
independently  on  the  compliance  status 
of  the  applicant  facility.  This  exercise 
would  include  review  of  the  docket  and 
computer  data  bases  for  referrals  and 
enforcement  actions,  review  of  recent 
inspection  records,  and  consultation 
with  the  states.  Special  inspections 
would  not  automatically  be  conducted 
in  connection  with  applications  to  the 
Program,  but  EPA  and  the  states  would 
retain  all  existing  rights  to  conduct  such 
inspections. 

If  EPA  determined  that  the 
compliance  criteria  set  out  above  were 
met  by  the  facility  applicant,  the 
“screened”  application  would  then  be 
reviewed  in  light  of  all  other  admission 
criteria.  EPA  is  considering  whether  to 
utilize  an  independent  "Blue  Ribbon” 
panel  of  outside  experts  to  review 
screened  applications. 

Employees  of  an  applicant  facility  and 
members  of  the  community  surrounding 
the  facility  would  be  able  to  provide 
information  to  EPA  or  the  panel  that 
bears  on  whether  the  applicant  facility 
should  be  recognized  as  an 
environmental  leader.  EPA  welcomes 
comment  on  how  such  information 
should  be  gathered  and  utilized. 

After  reviewing  an  application,  the 
panel,  if  used,  would  make  a 
recommendation  to  the  EPA 
Administrator,  who  would  ultimately 
determine  whether  an  applicant  is 
accepted  into  the  Program. 

C.  Ongoing  Compliance  Expectations  for 
Participating  Facilities 

1.  Compliance  Evaluations 

Given  that  the  participant’s  self- 
evaluation  system  is  a  major  element 
under  consideration  for  Program 
participation,  it  is  important  that  EPA 
and  the  public  be  assured  of  that 
system’s  ongoing  effectiveness. 
Accordingly,  EPA  is  considering  how  to 
monitor  participants’  compliance  status 
while  in  this  Program.  For  example, 
participants  might  be  asked  to  provide 
the  Agency,  in  the  years  between 
application  and  renewal,  with  self- 
certification  statements  reporting  on  the 
effectiveness  of  the  self-evaluation 
system  and  the  facility’s  compliance 
status.  EPA  solicits  comment  on  other 
appropriate  means  of  assuring 
participants’  ongoing  compliance  status. 

EPA  recognizes  that  a  program 
premised  on  compliance  evaluations 
and  self-certifications  could  place 
Program  applicants  and  participants  in 
the  position  of  notifying  the  government 
of  self-discovered  compliance  problems, 
the  disclosure  of  which  may  not 
otherwise  have  been  legally  required. 
EPA  has  long  recognized  that  a  self- 


discovered,  self-reported  compliance 
problem  that  has  been  promptly 
corrected  may  warrant  an  enforcement 
response  that  differs  from  the  Agency’s 
response  to  other  types  of  violations. 

The  major  environmental  statutes’ 
penalty  assessment  criteria  and  EPA’s 
current  civil  penalty  policies,  for 
instance,  provide  that  “good  faith  efforts 
to  comply”  is  a  mitigating  factor  in 
determining  a  penalty.19  In  addition,  the 
Department  of  Justice’s  policy  on 
voluntary  compliance  and  disclosure 
identifies  comprehensive  environmental 
compliance  programs  and  prompt  self¬ 
correction  of  self-reported  violations  as 
factors  to  be  weighed  favorably  in  the 
exercise  of  criminal  enforcement 
discretion.20 

In  keeping  with  this  policy  backdrop, 
and  in  light  of  the  unusual  and 
experimental  character  of  this  Program 
and  its  substantial  anticipated 
environmental  benefits,  EPA  invites 
comment  on  how  the  government 
should  respond  to  violations  which  are 
identified  solely  as  a  result  of 
participation  in  the  Program  and  which 
are  promptly  self-corrected  by  Program 
participants. 

2.  Removal  from  the  Program 

As  a  general  matter,  a  participant’s 
continuing  suitability  for  the  Program 
would  be  evaluated  at  the  time  the 
application  comes  up  for  renewal 
(discussed  below).  EPA  believes  that 
certain  types  of  events,  however,  should 
lead  to  suspension  or  immediate 
removal  from  the  Program.  Such  events 
could  include: 

•  The  participating  facility  is  the 
subject  of  a  criminal  indictment, 
conviction,  or  guilty  plea  for  an 
environmental  violation. 

•  The  company’s  top  corporate 
officers  are  the  subject  of  an  indictment, 
conviction,  or  guilty  plea  for  an 
environmental  violation,  based  on  their 
personal  actions  at  a  facility  under  their 
control. 

•  A  federal  or  state  civil  judicial 
enforcement  action,  or  a  major 
administrative  action,  is  initiated 
against  the  facility. 

•  The  facility  is  in  violation  of  any 
federal  or  state  order  or  decree  (e.g., 
consent  order,  emergency  order),  or  is 
delinquent  in  payment  of  any 
adjudicated  penalties,  where  the 


’"See,  e.g.,  Clean  Air  Act  Section  113(e)(1),  42 
U.S.C.  $  7413(e)(1);  U.S.  Environmental  Protection 
Agency,  “RCRA  Qvil  Penalty  Policy",  October 
1990,  at  33-34. 

20  "Factors  in  Decision*  on  Criminal  Prosecutions 
for  Environmental  Violations  in  the  Context  of 
Significant  Voluntary  Compliance  or  Disclosure 
Efforts  by  the  Violator,"  U.S.  Department  of  Justice, 
July  1, 1991,  at  4-5. 


government  has  moved  to  enforce  the 
order,  decree,  or  penalty  judgment. 

•  Violation  of  any  federal  statute, 
including  nonenvironmental  statutes, 
that  led  to  listing  or  debarment  of  the 
facility  from  government  contracts. 

EPA  welcomes  comment  on  the 
appropriateness  of  these  removal 
standards  and  on  possible  additions  to 
this  list.  EPA  is  specifically  interested  in 
receiving  comments  on  whether  the 
initiation  of  an  enforcement  action,  the 
issuance  of  an  indictment,  or  evidence 
of  significant  noncompliance  should 
trigger  removal  from  the  Program,  as 
opposed  to  allowing  participants  to 
continue  in  the  Program  until  an 
enforcement  action  is  settled  or 
adjudicated  to  completion.  EPA  also 
seeks  comment  on  whether  it  would  be 
appropriate  to  provide  for  temporary 
suspension  of  some  or  all  of  the 
Program’s  benefits  pending  resolution  of 
an  enforcement  proceeding. 

D.  Renewal  of  Application 

1.  Criteria 

Compliance-related  criteria  for 
readmission  to  the  Program  every  few 
years  generally  would  be  equivalent  to 
the  initial  entrance  criteria.  EPA  is 
interested  in  comment  on  the 
appropriateness  of  this  approach,  and 
whether  other  considerations  should  be 
brought  to  bear  at  the  time  of 
reapplication. 

2.  Process 

EPA’s  review  of  a  participant’s 
compliance  status  at  the  time  of 
reapplication  would  follow  the  same 
basic  process  as  for  the  initial 
application:  information  would  be 
collected  horn  the  applicant;  from 
various  EPA,  state,  and  local  offices  and 
information  sources;  and  from  the 
public.  The  independent  panel,  if  used 
for  initial  application  review,  would  not 
necessarily  be  involved  in  reviewing 
application  renewals.- 

Pleose  See  Section  VIII,  Questions  36-53 
VIL  Incentives  for  Participation 

The  evidence  suggests  that  public 
recognition,  in  particular,  will  provide  a 
powerful  incentive  for  joining  the 
Environmental  Leadership  Program. 
When  presented  with  a  series  of 
alternative  incentives,  participants  at  an 
OSHA  Voluntary  Protection  Program 
(VPP)  conference  in  August,  1992 
placed  the  highest  value  on  public 
recognition.  Additionally,  public 
recognition  has  helped  to  attract  over 
1,000  participants  in  33/50  and  Green 
Lights,  EPA's  most  successful  voluntary 
initiatives  to  date. 
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As  stated  previously,  EPA  will  offer 
recognition  to  model  industrial  facilities 
that  meet  applicable  criteria.  The 
Agency  expects  to  learn  from  OSHA’s 
experience  with  the  VPP,  but  also  seeks 
comment  on  how  to  provide  appropriate 
public  recognition  to  qualifying 
facilities.  EPA  anticipates  publicly 
announcing  the  newly  designated 
Model  Facilities  at  a  biannual 
conference,  and  providing  qualifying 
facilities  with  a  flag  and/or  seal  bearing 
the  Program’s  logo.  While  EPA  would 
not  offer  the  same  recognition  to 
companies  subscribing  to  the  Statement 
of  Environmental  Principles  (due  to  lack 
of  resources  for  evaluation),  the  Agency 
proposes  to  maintain  a  public  list  of 
companies  that  have  provided  EPA  with 
a  letter  of  commitment.  EPA  is 
interested  in  other  suggestions  for  an 
appropriate  public  recognition  program. 

EPA  welcomes  comment  on  the  extent 
to  which  incentives  in  addition  to 
public  recognition  would  encourage 
participation  and  on  what  these 
incentives  might  be.  When  considering 
additional  incentives,  commenters 
should  keep  the  following  points  in 
mind: 

•  The  Environmental  Leadership 
Program  must  find  the  right  balance 
between  far-reaching  objectives  that  go 
beyond  a  company’s  obligation  to 
comply  with  the  law,  and  incentives 
needed  to  elicit  those  ambitious 
commitments.  It  would  be  most  helpful 
for  commenters  to  identify  which 
specific  incentives  would  be  needed  to 
achieve  the  goals  of  the  Environmental 
Leadership  Program,  as  outlined  above, 
and  to  explain  why. 

•  The  Agency  is  not  at  this  time 
proposing  any  changes  in  statutory 
obligations  as  part  of  this  Program. 
Rather,  EPA  is  interested  in  incentives 
that  can  be  offered  under  existing  law 
using  administrative  authority,  and  that 
lie  clearly  within  EPA’s  jurisdiction. 
Efforts  to  change  statutory  deadlines  or 
amend  environmental  standards,  or  that 
require  actions  by  other  agencies,  lie 
beyond  the  scope  of  this  proposal. 

•  The  Agency  is  particularly 
interested  in  reactions  from  the  states, 
with  which  it  shares  jurisdiction  over 
such  matters. 

•  Finally,  it  is  critically  important  for 
EPA  to  have  a  sense  of  the  relative 
importance  commenters  place  on  the 
various  types  of  incentives  that  they 
wish  the  Agency  to  consider. 
Accordingly,  commenters  who  would 
seek  additional  incentives  are  asked  to 
select  the  three  most  important 
categories  of  incentives  from  the  list 
below.  The  results  of  this  exercise  will 
help  guide  the  Agency  in  setting 
priorities  for  further  review. 


Please  select  any  three  of  the 
following: 

•  Public  Recognition:  Company’s 
facility  recognized  by  EPA  as  meeting 
"state  of  the  art"  standards  for 
environmental  leadership. 

•  Faster  Permitting:  Accelerated 
review  of  permit  applications  and 
modifications. 

•  Faster  Registration:  Accelerated 
review  of  product  registration. 

•  Green  Product/Labeling:  Public 
recognition  that  product  meets 
environmental  leadership  criteria. 

•  Compliance  Credit:  Environmental 
leadership  status  taken  into  account  in 
enforcement  actions. 

•  Reduced  Monitoring/Reporting 
Requirements:  Reduced  scope  and/or 
frequency  of  monitoring  and  reporting 
requirements. 

•  Multimedia  Permits:  Requirements 
consolidated  into  one  permit,  providing 
facility  with  greater  flexibility  in 
meeting  statutory  goals. 

•  " Ombudsman  Access  to  Agency 
representative  who  will  assist  in  cutting 
agency  red  tape. 

•  Regulatory  Credit:  Companies 
allowed  to  offset  voluntary  actions 
against  future  regulatory  requirements. 

The  results  of  this  informal  survey 
will  not,  of  course,  be  binding  on  the 
Agency.  Rather,  they  may  be  used  to 
help  focus  discussion  in  public 
meetings  and  to  identify  specific  issues 
for  analysis  should  the  Agency  decide  to 
consider  additional  incentives  for 
participation.  Commenters  are,  of 
course,  free  to  expand  upon  their 
selection  or  suggest  substitute 
incentives. 

EPA  expects  the  public  recognition 
program  planned  for  Model  Facilities  to 
require  a  significant  resource 
commitment  from  the  Agency.  Requests 
for  additional  incentives  will  need  to  be 
evaluated  in  light  of  resource  and 
administrative  constraints  and  the 
impact  on  the  Program’s  credibility, 
weighed  against  the  expected 
effectiveness  of  those  incentives. 

Please  See  Section  VIII,  Questions  51-53 

VIII.  Summary  of  Key  Questions 

The  following  section  summarizes 
specific  questions  to  which  commenters 
are  encouraged  to  respond.  Questions 
are  grouped  to  correspond  with 
individual  sections  of  this  notice. 

Introduction  and  Overview  (Sections  I- 
III) 

(1)  Should  EPA  consider  establishing 
a  national  voluntary  program  to  publicly 
recognize  environmental  leadership? 
Why  or  why  not? 

(2)  Do  the  assumptions  identified  in 
this  notice  provide  an  appropriate 


foundation  for  the  development  of  a 
national  voluntary  program?  Should  the 
assumptions  be  modified,  or  additional 
ones  considered? 

(3)  Should  EPA  establish  objective 
and  consistent  criteria  to  guide  this 
Program?  If  not,  what  is  the  appropriate 
basis  for  fairly  evaluating  applications? 

(4)  How  can  EPA  minimize 
administrative  complexity  and  reduce 
transaction  time  involved  in  reviewing 
applications,  while  protecting  the 
credibility  of  the  Program? 

(5)  What  is  the  appropriate  role  for  the 
public  in  a  national  voluntary  program? 

(6)  What  is  the  appropriate 
relationship  between  EPA’s  proposed 
Program  and  existing  private  sector 
initiatives  such  as  the  Global 
Environmental  Management  Initiative 
and  Responsible  Care  Program?  Do  these 
efforts  currently  establish 
environmental  goals  and  measures  of 
progress?  Do  they  have  sufficient 
credibility  with  the  general  public? 

Scope  of  the  Proposed  Program  (Section 
IV) 

(7)  Is  the  two-part  structure  proposed 
by  EPA  (Corporate  Statement  of 
Environmental  Principles  and  Model 
Facility  Program)  a  sound  design  to 
achieve  the  Program’s  goals? 

(8)  Given  resource  limitations,  should 
EPA  be  expected  to  verify  whether  a 
company  is  acting  in  accordance  with 
the  Statement  of  Environmental 
Principles?  Will  public  scrutiny  be 
sufficient  to  ensure  accountability  for 
companies  subscribing  to  the  Statement 
of  Environmental  Principles? 

(9)  Is  it  reasonable  to  make  a 
company’s  adoption  of  the  Statement  of 
Environmental  Principles  a  prerequisite 
to  that  company’s  facilities’ 
participation  in  the  Model  Facility 
Program?  If  not,  how  can  EPA  assure 
that  it  is  not  conferring  environmental 
leadership  status  on  "showcase” 
facilities  managed  by  companies  lacking 
strong  environmental  records? 

(10)  Should  the  application  process 
for  the  Model  Facility  Program  be 
administered  by  a  Blue  Ribbon  panel,  by 
EPA,  or  by  a  combination  of  both?  What 
role,  if  any,  should  independent 
auditors  play? 

(11)  Should  state  concurrence  be  a 
condition  for  the  award  of  Model 
Facility  status?  Should  EPA  delegate 
this  Program  to  the  states? 

(12)  At  what  intervals  should  Model 
Facilities  be  required  to  apply  for 
renewal?  What  measures,  if  any,  should 
EPA  take  to  monitor  continuing 
adherence  to  Program  criteria? 

(13)  Is  there  benefit  to  creating  one  or 
more  "tiers”  to  accommodate 
companies  that  have  set  a  goal  of 
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becoming  environmental  leaders,  but 
that  need  time  and  assistance  to  reach 
that  goal?  If  EPA  establishes  multiple 
tiers,  should  participating  companies  be 
asked  to  support  the  Program  through  a 
fee? 

(14)  Should  EPA  build  special 
provisions  into  this  Program  to 
accommodate  small  businesses? 

(15)  Should  the  Program  be  expanded 
beyond  the  manufacturing  sector  to 
include  other  sectors  such  as 
transportation,  energy,  agriculture, 
services,  or  municipalities? 

(16)  Is  it  practical  to  expect  EPA  to 
launch  a  comprehensive  national 
voluntary  program  that  covers  multiple 
sectors,  includes  more  than  one  tier,  and 
offers  special  provisions  for  small 
businesses?  Or  should  EPA  incorporate 
these  or  other  additional  elements  over 
time? 

Criteria  for  Participation  (Section  V) 

Risk  Reduction  Goals 

.  (17)  Should  EPA  establish  national 
risk  reduction  priorities  to  help  guide 
this  Program?  If  so,  what  specific 
criteria  should  be  used  in  selecting 
these  priorities,  and  which  classes  of 
pollutants  clearly  meet  these  criteria?  If 
not,  what  other  alternatives  exist  for 
providing  Program  participants  with 
clear  expectations,  and  the  Agency  with 
a  basis  for  evaluating  potential 
applicants? 

fl8)  How  might  risk  reduction 
priorities  be  translated  into  goals  for  the 
Corporate  Statement  of  Environmental 
Principles?  For  the  Model  Facility 
Program? 

(19)  Should  EPA  establish  goals  based 
specifically  on  pollution  prevention  or 
source  reduction,  or  more  general  goals 
for  reducing  overall  releases  to  the 
environment?  If  the  latter,  how  can  EPA 
place  primary  emphasis  on  pollution 
prevention  or  source  reduction? 

(20)  Should  the  public  goals  for  the 
Program  include  quantitative  reduction 
targets,  or  should  they  be  addressed  in 
purely  qualitative  terms?  Should  goals 
be  national  in  scope,  with  companies 
asked  to  document  their  contribution  on 
a  company-wide  and  facility-specific 
basis? 

(21)  How  can  EPA  avoid 
discriminating  against  companies  that 
have  already  made  significant  progress 
in  preventing  pollution?  Should  EPA 
consider  asking  companies  to  establish 
goals  based  on  reducing  waste  per  unit 
of  product?  Should  numerical  goals  be 
national,  or  applicable  on  a  company¬ 
wide  or  facility-specific  basis? 

Measurement 

(22)  What  is  the  best  way  to  establish 
clear  measures  of  progress  for  the 


Corporate  Statement  of  Environmental 
Principles?  For  the  Model  Facility 
Program? 

(23)  How  can  EPA  best  measure 
progress  toward  more  efficient  use  of 
energy  and  other  natural  resources  on  a 
company-wide  basis?  At  the  facility 
level? 

(24)  Does  the  information  currently 
collected  under  the  Toxics  Release 
Inventory  (TRI)  and  the  Pollution 
Prevention  Act  provide  a  sufficient  basis 
for  measuring  pollution  prevention  and 
source  reduction  in  the  Environmental 
Leadership  Program? 

(25)  If  not,  how  can  the  Program  build 
on  the  information  currently  reported  to 
(a)  insure  that  it  is  accurate  and  reflects 
environmental  improvement  rather  than 
changes  in  measurement  techniques; 
and/or  (b)  addresses  major  contaminants 
and  sources  of  pollution  not  currently 
covered? 

(26)  Should  the  Environmental 
Leadership  Program  provide  public 
access  to  Program  participants’ 
measurements  of  progress  toward 
Program  goals?  Would  public  access  to 
measurements  of  progress  affect  the 
Program’s  credibility? 

(27)  How  can  facility-specific 
information  be  expressed  in  a 
standardized  form  without  risking 
disclosure  of  legitimate  trade  secrets? 

(28)  Should  EPA  review  a  Model 
Facility’s  reporting  practices  to  provide 
assurance  that  they  are  sound?  Should 
this  review  include  an  objective 
verification  of  actual  data  reported  by 
the  facility? 

Planning 

(29)  What  are  the  most  appropriate 
planning  criteria  for  the  company-wide 
Statement  of  Environmental  Principles? 
For  the  Model  Facility  Program? 

(30)  What  is  the  appropriate 
relationship  between  planning 
requirements  for  the  Environmental 
Leadership  Program,  and  state  pollution 
prevention  planning  laws? 

Environmentally  Sound  Business 
Practices 

(31)  How  can  EPA  best  encourage 
environmentally  sound  business 
practices  that  extent  to  design  and 
marketing  of  products,  as  well  as 
manufacturing?  How  can  these  concepts 
be  promoted  through  a  Corporate 
Statement  of  Environmental  Principles? 
Could  such  concepts  be  usefully  applied 
in  a  Model  Facility  Program? 

(32)  How  can  EPA’s  current  efforts 
with  respect  to  life  cycle  analysis,  full 
cost  accounting,  and  Design  for  the 
Environment  be  applied  to  the 
Environmental  Leadership  Program? 


Employee  and  Community  Involvement 

(33)  What  is  an  appropriate  and 
meaningful  role  for  insuring  the 
involvement  of  employees  and  local 
communities  in  company 
environmental  practices,  as  defined  in 
the  Corporate  Statement  of 
Environmental  Principles?  In  the  Model 
Facility  Program? 

(34)  What  types  of  measures  can  be 
used  to  evaluate  the  effects  of  employee 
and  community  participation  in 
environmental  leadership  activities? 

(35)  What  should  be  the  criteria  for  an 
acceptable  comprehensive 
environmental  self  management  system 
and  auditing  program? 

Compliance  Screening  for  Model 
Facilities  (Section  VI) 

(36)  What  is  the  appropriate  date, 
prior  to  application,  by  which  an 
applicant’s  comprehensive 
environmental  compliance  management 
system  should  be  in  operation,  in  order 
to  allow  evaluation  of  the  system’s 
effectiveness?  (EPA  has  proposed  two 
years.) 

(37)  How  should  a  facility’s  prior 
enforcement  history  be  evaluated? 
Should  the  focus  be  on  the  filing  of 
enforcement  actions,  or  on  other 
evidence  of  past  compliance? 

(38)  Should  the  seriousness  of  the 
violations  be  a  factor  in  evaluating  the 
relevance  of  judicial  enforcement 
actions  to  the  applicant’s  eligibility  for 
the  Program? 

(39)  Should  EPA  require  applicants  to 
have  resolved  outstanding  enforcement 
actions  by  some  date  preceding 
application  ( e.g 2  years  before 
applying)? 

(40)  How  should  EPA  evaluate  an 
applicant’s  past  compliance  history,  and 
measure  the  effectiveness  of  an 
applicant’s  environmental  compliance 
management  system,  if  no  EPA  or  state 
inspection  of  the  facility  has  been 
conducted  for  several  years  prior  to 
application?  For  example,  should  EPA 
conduct  multimedia  inspections  of  such 
applicants,  require  the  applicants  to  hire 
independent  auditors  to  conduct 
compliance  audits,  or  require  them  to 
submit  additional  information? 

(41)  Should  EPA  consider  the 
occurrence  of  accidental  releases  at  an 
applicant  facility  to  be  relevant  to  the 
facility’s  compliance  record,  regardless 
of  whether  an  enforcement  action  was 
taken  in  response  to  the  release? 

(42)  How  should  citizen  suits  be 
weighed  in  evaluating  a  facility’s 
eligibility  for  this  Program?  EPA  is 
particularly  interested  in  whether  it 
should  consider  only  the  issuance  of  an 
adverse  judgment  or  a  settlement  in  a 
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citizen  suit,  as  opposed  to  the  Cling  of 
a  citizen  suit  EPA  also  seeks  comment 
on  whether  only  certain  types  of  citizen 
suits  (e  g.,  suits  brought  ior  EPA-defined 
"significant  violations”)  should 
disqualify  a  facility  from  participating 
in  the  Program. 

(43)  Is  it  appropriate  to  disregard  a 
facility’s  prior  violations  that  were  not 
the  subject  of  enforcement  actions  in 
evaluating  an  applicant’s  eligibility  for 
the  Program? 

(44)  EPA  seeks  comment  on  how  to 
define  “major  administrative 
enforcement  action”  for  purposes  of 
determining  whether  an  administrative 
action  is  of  sufficient  gravity  to  preclude 
a  facility  from  participating  in  the 
Program,  including  whether  the 
definition  of  “major  administrative 
enforcement  action”  should  be  based  on 
the  type  of  violation*  size  of  penalty,  or 
nature  of  the  administrative  measures 
taken.  EPA  specifically  solicits 
comment  from  states  on  this  question. 

(45)  What  constitutes  an  unacceptable 
“pattern”  of  major  violations  at  a 
company’s  facilities  other  than  the 
applicant  facility,  and  what  constitutes 
an  unacceptable  “pattern”  of  minor 
violations  at  the  applicant  facility? 

(46)  How  should  a  facility’s  status  as 
a  Superfund  site  or  CERCIA  Potentially 
Responsible  Party  affect  its  eligibility  for 
the  Model  Facility  Program?  In  the 
event  that  certain  Superfund  sites  and 


PRPs  could  be  eligible  for  the  Program, 
how  should  the  following  factors  be 
weighed:  the  degree  of  cooperation  in 
cleanup  activities,  compliance  with 
state  and  EPA  orders,  recalcitrance, 
failure  to  reimburse  the  government  for 
response  costs,  good  faith  efforts  to 
resolve  liability,  and  the  stage  of 
cleanup  activities? 

(47)  Should  compliance  self- 
certifications  be  employed  to  determine 
the  current  compliance  status  of 
applicant  facilities  and  participants  in 
the  Program,  or  should  other  methods  of 
gathering  compliance  information  be 
used,  such  as  self-certifications  coupled 
with  inspections? 

(48)  If  a  self-certification  process  is 
employed  to  determine  the  compliance 
status  of  applicant  facilities  and 
participants  in  the  Program,  what 
company  officer  should  be  required  to 
sign  compliance  certifications  (e.g.,  the 
chief  executive  officer  or  the  facility 
manager)? 

(49)  If  a  self-certification  process  is 
employed  to  determine  the  compliance 
status  of  applicant  facilities  and 
participants  in  the  Program,  should 
audits  conducted  as  a  condition  of 
program  admission  be  performed  by 
independent  third  party  auditors? 

(50)  What  role  should  employees  and 
the  community  surrounding  a  facility 
play  in  the  application  review  process? 


(51)  How  should  the  government 
respond  to  violations  which  are 
identified  as  a  result  of  participation  in 
the  Program  and  which  are  promptly 
self-corrected  by  Program  participants? 

(52)  What  events  should  lead  to  a 
facility’s  removal  from  the  Program? 
Should  a  form  of  temporary  suspension 
be  available  for  certain  situations? 

(53)  What  should  be  the  compliance- 
related  criteria  for  readmission  into  the 
Program  every  few  years? 

Incentives  for  Participation  (Section  VII) 

(54)  Is  puhlic  recognition  a  sufficient 
incentive  for  participation? 

(55)  What  form  of  puhlic  recognition 
should  be  offered  to  companies  that 
subscribe  to  the  Corporate  Statement  of 
Environmental  Principles?  To  Model 
Facilities? 

(56)  Should  additional  incentives  be 
offered?  If  so,  what  should  they  be? 
Please  identify  priorities,  as  discussed 
in  Section  VII. 

Dated:  January  10, 1993. 

William  K.  Reilly, 

Administrator. 

F.  Henry  Habicht  II, 

Depu  ty  Administrator. 

[FR  Doc.  93-915  Filed  1-14-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  310 
(FRL-4102-8] 

RIN  2050— ACII 

Reimbursement  to  Local  Governments 
for  Emergency  Response  to  Hazardous 
Substance  Releases 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  a  final  rule  to 
provide  reimbursement  to  local 
governments  for  costs  of  temporary 
emergency  measures  taken  to  prevent  or 
mitigate  injury  to  human  health  or  the 
environment.  This  reimbursement 
program  is  authorized  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 

This  regulation  should  help  to  alleviate 
significant  financial  burden  on  local 
governments  for  costs  incurred  in 
responding  to  releases  or  threatened 
releases  of  hazardous  substances  or 
pollutants  or  contaminants.  CERCLA 
requires,  however,  that  reimbursement 
must  not  supplant  local  funds  normally 
provided  for  response. 

EPA  believes  that  this  final  rule  is 
both  consistent  with  the  intent  of 
Congress  and  appropriate  for  effective 
emergency  response  at  the  local  level. 
EFFECTIVE  DATE:  This  regulation  is 
effective  October  14, 1992.  The 
incorporation  by  reference  of  certain 
publications  listed  in  this  regulation  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  specific  aspects  of  this 
final  rule  for  reimbursement  to  local 
governments  contact:  Elizabeth  Zeller, 
(703)  603-8780,  Local  Governments 
Reimbursement  (LGR)  Project  Officer, 
Emergency  Response  Division  (5202-G), 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  This 
document  is  available  as  an  electronic 
file  on  the  Federal  Bulletin  Board  at  9:00 

a.m.  on  the  date  of  publication  in  the 
Federal  Register.  By  modem  dial  (202) 
512-1387.  This  file  is  also  available  in 
Postscript,  Wordperfect  and  ASCII. 

Index  tc  Preamble 

I.  Statutory  Authority 
H.  background 


A.  Overview  of  the  Superfund  Program 

B.  Congressional  Intent 

III.  Approach  to  This  Rulemaking 

IV.  Overview  of  the  Local  Governments 
Reimbursement  Program 

A.  Intent  of  the  Reimbursement  Regulation 

B.  Basis  of  Reimbursement  Decisions 

C.  State  Role 

D.  Reimbursement  Process 

1.  Response  to  Release 

2.  Contact  with  the  Federal  Government 

3.  Decision  to  Pursue  Reimbursement 

4.  Reimbursement  Request 

5.  Preliminary  Screening 

6.  Evaluation  of  Requests 

V.  Summary  of  Changes  to  the  Interim  Final 
Rule 

VI.  Section-by -Section  Analysis 

A.  Subpart  A — General 

1.  Section  310.05  Purpose,  Scope  and 

Applicability 

a.  Interim  final  rule. 

b.  Response  to  comments  and 
clarifications. 

c.  Final  rule. 

2.  Section  310.10  Abbreviations  and  §310.11 

Definitions 

a.  Interim  final  rule. 

b.  Response  to  comments  and 
clarifications. 

(1)  Federally  permitted  releases. 

(2)  Emergency  response  hazardous 
substance  releases. 

c.  Final  rule. 

3.  Section  310.12  Penalties 

a.  Interim  final  rule. 

b.  Response  to  comments  and 
clarifications. 

c.  Final  rule. 

B.  Subpart  B — Reimbursement 

1.  Section  310.20  Eligibility  for 

Reimbursement 

a.  Interim  final  rule. 

b.  Response  to  comments  and 
clarifications. 

c.  Final  rule. 

2.  Section  310.30  Requirements  for 

Requesting  Reimbursement 

a.  Effective  date  for  response. 

(1)  Interim  final  rule. 

(2)  Response  to  comments  and 
clarifications. 

(3)  Final  rule. 

b.  Federal  contact  requirement. 

(1)  Interim  final  rule. 

(2)  Response  to  comments  and 
clarifications. 

(3)  Final  rule. 

c.  Consistency  requirement. 

(1)  Interim  final  rule. 

(2)  Response  to  comments  and 
clarifications. 

(3)  Final  rule. 

d.  Restriction  on  supplanting  local  funds. 

(1)  Interim  final  rule. 

(2)  Response  to  comments  and 
clarifications. 

(3)  Final  rule. 

e.  Attempt  to  recover  costs. 


(1)  Interim  final  rule. 

(2)  Response  to  comments  and 
clarifications. 

(a)  Clarification  of  cost  recovery 
requirements. 

(3)  Final  rule. 

f.  Emergency  planning. 

(1)  Interim  final  rule. 

(2)  Response  to  comments  and 
clarifications. 

(а)  Clarification  of  LEPC  participation. 

(3)  Final  rule. 

3.  Section  310.40  Allowable  and  Unallowable 
Costs 

a.  Interim  final  rule. 

b.  Response  to  comments  and 

clarifications.  1 

(1)  Equipment  replacement. 

(2)  Evacuation  costs. 

(3)  Unallowable  costs. 

(4)  Medical  expenses. 

c.  Final  rule. 

C.  Subpart  C— Procedures  for  Filing  and 
Processing  Reimbursement  Requests 

1.  Section  310.50  Filing  Procedures 

a.  Interim  final  rule. 

(1 )  Number  of  requests. 

(2)  Standard  form. 

(3)  Temporary  emergency  measures. 

(4)  Cost  recovery. 

(5)  Certification. 

(б)  Filing  deadline. 

(7)  Signature  authority. 

b.  Response  to  comments  and 
„  clarifications. 

(1)  Change  in  filing  deadline. 

(2)  Change  to  signature  requirement. 

(3)  Clarification  of  application  package. 

(4)  Clarification  of  temporary  emergency 
measures. 

c.  Final  rule. 

2.  Section  310.60  Verification  and 

Reimbursement 

a.  Interim  final  rule. 

b.  Response  to  comments  and 
clarifications. 

c.  Finai  rule. 

3.  Section  310.70  Records  Retention 

a.  Interim  final  rule. 

b.  Response  to  comments  and 
clarifications. 

c.  Final  rule. 

4.  Section  310.80  Payment  of  Approved 

Reimbursement  Requests 

a.  Interim  final  rule. 

b.  Response  to  comments  and 
clarifications. 

c.  Final  rule. 

5.  Section  310.90  Disputes  Resolution 

a.  Interim  final  rule. 

b.  Response  to  comments  and 
clarifications. 

c.  Final  rule. 

VII.  Regulatory  Analyses 

A.  Executive  Order  No.  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Statutory  Authority 

Section  123  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(CERCLA)  directs  the  EPA 


Federal  Register  /  VoL  58,  No.  10  /  Friday,  January  15,  1993  /  Rules  and  Regulations 


4817 


Administrator  to  develop  a  regulation 
containing  procedures  for  reimbursing 
local  governments  for  expenses  incurred 
in  carrying  out  temporary  emergency 
measures  in  response  to  hazardous 
substance  threats.  These  measures  must 
be  necessary  to  prevent  or  mitigate 
injury  to  human  health  or  the 
environment  from  a  release  or 
threatened  release  of  a  hazardous 
substance  or  a  pollutant  or  contaminant. 
Temporary  emergency  measures  may 
include  such  activities  as  erecting 
security  fencing  to  limit  access, 
responding  to  fires  and  explosions  and 
other  measures  that  require  immediate 
response  at  the  local  level.  CERCLA 
specifically  limits  reimbursement  to 
$25,000  per  single  response  and 
requires  that  reimbursement  not 
supplant  local  funds  normally  provided 
for  response.  Any  general  purpose  unit 
of  local  government  that  incurs  costs  in 
response  to  a  release  or  threatened 
release  at  a  facility  within  its 
jurisdiction  may  apply  for 
reimbursement.  Section  111  of  CERCLA 
specifies  that  not  more  than  0.1  percent 
of  the  total  amount  appropriated  from 
the  Fund  may  be  used  for  local 
governments  reimbursement. 
Approximately,  $5.1  million  is 
authorized  for  the  three  year  period 
beginning  October  1, 1991. 

The  responsibility  for  promulgating 
today’s  final  rule  rests  with  the 
president,  who  has  delegated  it  to  the 
Administrator  for  EPA.  The  authority  to 
receive,  evaluate,  and  make 
determinations  regarding  requests  for 
reimbursement  and  to  issue  payments  to 
qualified  applicants  was  delegated  to 
the  Assistant  Administrator  (AA)  for  the 
Office  of  Sold  Waste  and  Emeigency 
Response  (OSWER).  The  AA  for  OSWER 
redelegated  local  governments 
reimbursement  authority  to  the  Director 
of  the  Emergency  Response  Division 
within  the  office  of  Emergency  and 
Remedial  Response.  Today’s  rulemaking 
responds  to  public  comments,  discusses 
issues  arising  from  three  years  of 
administering  the  interim  final  rule 
(IFR),  and  clarifies  how  the 
reimbursement  program  works. 

n.  Background 

A.  Overview  of  the  Superfund  Program 

CERCLA  was  originally  enacted  in 
1980  and  established  the  authority  to 
tax  the  chemical  and  petroleum 
industries  to  finance  a  $1.6  billion 
response  trust  fund  (the  Superfund  or 
Fund).  CERCLA  provides  broad  Federal 
authority  to  respond  directly  to  releases 
or  threatened  releases  of  hazardous 
substances  and  pollutants  or 
contaminants  that  may  endanger  public 


health  or  welfare  or  the  environment. 

EPA  is  primarily  responsible  for 
implementing  the  Superfund  program. 

On  October  17, 1986,  the  President 
signed  into  law  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  These  Amendments  added  $8.5 
billion  to  the  Superfund  Trust  Fund  and 
broaden  the  Federal  Government’s 
response  authority.  Congress  has 
extended  that  authority  through 
September  1995,  with  funding  of  $5.1 
billion  through  September  1994. 

Under  the  Superfund  program,  EPA 
may  take  legal  action  to  force  those 
responsible  for  hazardous  substance 
releases  to  clean  them  up  or  to 
reimburse  EPA  for  the  costs  of  cleanup. 
EPA  also  can  pay  for  the  cleanup  of 
hazardous  waste  releases  when  those 
responsible  for  such  releases  cannot  be 
found  or  are  unwilling  or  unable  to 
conduct  a  cleanup  themselves. 

Response  actions  may  be  taken  to 
address  such  incidents  as  illegal 
disposal  of  hazardous  substances, 
improper  handling  or  disposal  of 
hazardous  substances  at  landfills  or 
industrial  areas,  spills  of  hazardous 
substances  when  a  truck  or  train 
overturns,  or  discharges  of  hazardous 
substances  into  the  air  or  water  diming 
a  fire  or  other  accident.  Response 
actions  may  include,  but  are  not  limited 
to:  removing  hazardous  substances  from 
the  release  site  to  an  EPA-approved, 
licensed  hazardous  waste  facility  for 
treatment,  containment  or  destruction; 
constructing  fences,  posting  warning 
signs  or  taking  other  security 
precautions  necessary  to  control  access; 
providing  a  temporary  alternate  water 
supply  to  local  residents;  temporarily 
relocating  affected  residents;  or 
containing  the  hazardous  substance  on 
site  so  that  it  can  safely  remain  there 
and  present  no  further  problem. 

CERCLA  responses  usually  are  joint 
efforts  by  Federal,  State  and  local 
agencies.  As  State  and  local  public 
safety  and  health  organizations  are 
normally  the  first  government 
representatives  at  the  scene  of  a 
hazardous  substance  release,  they  play  a 
critical  role  in  providing  temporary 
emergency  measures.  These  temporary 
emergency  measures  may  include 
security,  control  of  the  release  source, 
containment  of  the  substances  released, 
control  of  contaminated  runoff  and 
similar  activities  that  must  be  performed 
immediately  to  prevent  or  mitigate 
injury  to  human  health  or  the 
environment.  The  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (National 
Contingency  Plan  or  NCP,  found  at  40 
CFR  part  300),  the  main  Federal 
regulation  that  guides  the  Superfund 


program,  outlines  the  roles  and 
responsibilities  of  each  Federal  agency 
involved  in  responding  to  releases  of 
hazardous  substances,  and  describes 
State  and  local  participation  in 
hazardous  substance  releases.  In 
addition,  the  NCP  establishes 
procedures  that  are  to  be  followed  in 
conducting  appropriate  response 
actions. 

B.  Congressional  Intent 
The  original  Superfund  law  did  not 
provide  reimbursement  to  local 
governments  for  costs  incurred  in 
conducting  temporary  emergency 
measures.  The  Superfund  Amendments 
and  Reauthorization  Act  of  1986  (SARA) 
added  a  new  section  to  the  law  that 
specifically  allows  such  reimbursement, 
although  the  Conference  Report  makes  it 
clear  that  “reimbursement  under  this 
provision  shall  not  include 
reimbursement  for  normal  expenditures 
that  are  incurred  in  the  course  of 
providing  what  are  traditionally  local 
services  and  responsibilities,  such  as 
routine  emergency  firefighting.”  With 
the  specific  requirement  in  section  123 
that  reimbursement  not  supplant  local 
funds  normally  provided  for  response. 
Congress  intends  that  local  governments 
continue  to  bear  some  share  of  expenses 
for  providing  temporary  emergency 
measures.  However,  Congress 
recognized  that  in  the  past,  conducting 
such  response  activities  has  placed  a 
significant  financial  burden  on  some 
local  governments.  Reimbursement 
under  section  123  can  provide  some 
financial  relief  (limited  to  $25,000  per 
single  response)  to  local  governments 
most  seriously  affected  by  costs  above 
and  beyond  those  incurred  routinely 
and  traditionally.  This  $25,000  cap  on 
individual  responses  plus  the  limited 
availability  of  funds  for  the  program 
may  not  allow  EPA  to  reimburse  local 
governments  for  all  responses  that  may 
qualify. 

III.  Approach  to  This  Rulemaking 

On  October  21, 1987,  EPA  published 
an  interim  final  rule  in  the  Federal 
Register  (40  CFR  part  310)  for 
reimbursing  local  governments  for 
temporary  emergency  measures  taken  in 
response  to  hazardous  substance 
releases  or  threats  of  releases.  This  rule 
was  promulgated  in  interim  final  form 
to  allow  the  Agency  to  implement  the 
reimbursement  program  immediately. 
This  approach  made  reimbursement 
money  available  quickly  and  afforded 
EPA  the  benefit  of  implementation 
experience  before  finalizing  the  rule. 
Public  comments  on  the  interim  final 
rule  were  accepted  for  60  days  after  its 
publication  date. 
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Thirteen  commenters  provided 
comments  on  the  interim  final  rule. 
These  commenters  represented  six  local 
governments  in  four  States,  three 
agencies  in  two  States,  two  Federal 
agencies  and  two  private  firms.  Public 
comments  were  separated  into  four 
major  categories:  (1)  clarification  of  the 
financial  burden  formula;  (2)  effective 
date  for  reimbursable  responses;  (3) 

State  role  in  application  evaluation;  and 
(4)  clarification  of  eligible  costs.  In 
considering  these  comments,  the 
Agency  determined  that  some  of  the 
specific  requirements  of  the  interim 
final  rule  needed  clarification. 
Consequently,  EPA’s  approach  to 
preparing  this  final  rule  is  to  expand 
and  clarify  in  the  preamble  explanations 
of  reimbursement  application 
requirements  and  Agency  policy 
regarding  the  reimbursement  process. 
The  preamble  to  today’s  final  rule  also 
contains  an  overview  of  the  local 
governments  reimbursement  program. 
This  overview  presents  information  on 
the  intent  of  the  reimbursement 
program,  basis  of  reimbursement 
decisions,  State  role,  and  the 
reimbursement  process.  The  purpose  of 
including  this  information  in  the 
preamble  to  the  final  rule  is  to  provide 
a  comprehensive  understanding  of  the 
local  governments  reimbursement 
program  and  a  context  for  reviewing  the 
changes  presented  in  today’s  rule.. 

The  section-by-section  analysis  in  the 
preamble  of  today’s  final  rule  is 
organized  into  four  subsections:  content 
of  interim  final  rule;  response  to 
comments;  areas  of  clarification,  as 
applicable;  and  content  of  final  rule. 

The  majority  of  public  comments  on  the 
interim  final  rule  and  procedural  areas 
requiring  clarification  are  addressed  in 
this  preamble.  Only  minor  changes  have 
been  made  to  the  regulatory  text  of  the 
interim  final  rule. 

Since  the  promulgation  of  the  interim 
final  rule,  EPA  has  received  90 
applications  for  reimbursement.  These 
requests  have  come  horn  local 
governments  in  28  States.  EPA  has 
approved  a  total  of  $449,443  in 
reimbursements  to  36  eligible 
applicants. 

IV.  Overview  of  the  Local  Governments 
Reimbursement  Program 

A.  Intent  of  the  Reimbursement 
Regulation 

The  overall  purpose  of  the 
reimbursement  program  is  to  provide 
some  financial  relief  to  local 
governments  in  conducting  temporary 
emergency  measures  in  response  to 
releases  or  threats  of  releases  of 
hazardous  substances,  pollutants,  or 


contaminants.  This  response  may  be 
conducted  entirely  by  a  local 
government  or  may  be  a  response 
involving  State  or  Federal  assistance. 

The  intent  of  today’s  final  rule  is  to 
alleviate  financial  burden  on  a  local 
government.  EPA  believes  that  this 
approach  achieves  the  intent  of  section 
123  of  CERCLA  to  channel  the  small 
pool  of  reimbursement  monies  to  the 
most  deserving  applicants;  therefore, 
local  governments  must  demonstrate 
that  a  response  has  created  expenses 
that  exceed  the  funds  normally  available 
for  temporary  emergency  response 
activities.  This  approach  also  is 
consistent  with  the  overall  policies  and 
goals  of  the  Superfund  program.  The 
Agency  wishes  to  emphasize,  however, 
that  reimbursement  under  section  123 
does  not  eliminate  the  requirement  to 
try  to  identify  potentially  responsible 
parties  (PRPs)  and  attempt  cost 
recovery,  but  is  available  as  a  measure 
of  financial  relief  when  PRP  search  and 
cost  recovery  actions  have  not  proven 
successful. 

B.  Basis  of  Reimbursement  Decisions 

As  discussed  above,  EPA  has 
determined  that  reimbursement  money 
should  be  distributed  to  applicants  who 
demonstrate  the  greatest  financial 
burden  from  conducting  emergency 
response  actions  that  adhere  to  the 
overall  policies  and  goals  of  the 
Superfund  program.  However,  due  to 
the  limited  funds  available  for  the 
reimbursement  program  (a  maximum  of 
0.1  percent  of  the  total  amount 
appropriated  for  the  Superfund,  or 
approximately  $5.1  million  for  the 
three-year  period  beginning  October  1, 
1991),  not  all  applicants  may  actually 
receive  reimbursement  monies.  For  this 
reason,  the  Agency  needs  criteria  for 
determining  which  requests  to 
reimburse. 

EPA  has  written  today’s  final  rule  so 
that  reimbursement  decisions  are  based 
primarily  on  the  ratio  of  eligible 
response  costs  to  the  applicant  locality’s 
per  capita  annual  income  adjusted  for 
population  with  consideration  given  to 
other  relevant  financial  information 
provided  at  the  applicant’s  discretion. 
(For  example,  such  information  might 
include  cost  data  for  other  hazardous 
substance  responses  if  the  locality  has 
conducted  numerous  responses  over  a 
short  period  of  time.)  The  intention  of 
this  approach  is  to  ensure  that 
communities  with  limited  resources 
will  receive  priority  in  the 
reimbursement  program.  Basing 
reimbursement  decisions  primarily  on 
per  capita  income  statistics  provides  an 
objective  method  for  deciding  among 
requests.  Allowing  special  consideration 


of  other  relevant  data,  such  as  frequency 
of  recent  emergency  responses,  recent 
local  economic  changes  or  other 
financially  catastrophic  events,  provides 
flexibility. 

Per  capita  income  statistics  are  readily 
available  through  the  Bureau  of  Census. 
EPA  uses  the  Current  Population 
Reports,  Local  Population  Estimates, 
Series  P-26,  "1988  Population  and  1987 
Per  Capita  Income  Estimates  for 
Counties  and  Incorporated  Places,’’ 
published  in  June  1990  by  the  U.S. 
Department  of  Commerce,  Bureau  of  the 
Census.  This  series  will  be  used  for  the 
reimbursement  program  unless  and 
until  superseded  by  more  recent  data. 
Additional  financial  information 
provided  by  the  applicant  should 
provide  the  opportunity  to  consider 
economic  factors  that  may  not  be 
represented  accurately  in  the  available 
income  statistics.  For  example,  if 
significant  population  shifts  have 
occurred  since  the  last  census,  the 
applicant  may  wish  to  supply  relevant 
financial  data  demonstrating  the 
economic  effects  of  that  shift  upon  the 
community. 

C.  State  Role 

Section  123  authorizes  reimbursement 
to  local  governments  for  costs  incurred 
in  conducting  temporary  emergency 
measures  related  to  hazardous 
substances  or  pollutants  or 
contaminants.  The  law  does  not 
authorize  reimbursement  to  States. 
Today’s  rule  precludes  States  from 
requesting  reimbursement  under  section 
310.20(b)  either  for  themselves  or  on 
behalf  of  political  subdivisions  within 
the  State.  EPA  believes  this  approach 
helps  eliminate  the  potential  for  two 
parties  to  request  reimbursement  for  the 
same  response. 

D.  Reimbursement  Process 

The  reimbursement  process  comprises 
six  steps;  each  is  described  below.  The 
roles  and  responsibilities  of  EPA  and 
the  local  government  in  the  process  are 
discussed  as  well. 

1.  Response  to  Release 

The  reimbursement  process  begins 
with  a  local  government’s  response  to  a 
release  or  threatened  release  of 
hazardous  substances  or  pollutants  or 
contaminants.  (Unlike  responses  to 
hazardous  substances,  which  cover 
threats  both  to  human  health  and  to  the 
environment,  responses  to  releases  of 
pollutants  or  contaminants  must 
specifically  address  the  imminent  and 
substantial  threats  to  human  health  or 
welfare  in  order  to  qualify  for  possible 
reimbursement  [see  CERCLA  section 
104(a)(1))).  This  response  may  be 
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conducted  by  the  local  government 
solely  or  in  conjunction  with  State  or 
Federal  responders.  To  be  eligible  for 
reimbursement,  the  response  must  be 
consistent  with  CERCLA,  the  National 
Contingency  Plan  and,  if  applicable,  the 
local  emergency  plan  prepared  under 
section  303  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986,  title  III  of  Public  Law  99-499. 

The  Agency  believes  that 
reimbursement  may  be  appropriate  for 
activities  such  as  security,  control  of  the 
release  source,  containment  of  the 
substances  released,  control  of  runoff 
that  would  contaminate  drinking  water 
sources  and  similar  activities  that  must 
be  performed  within  minutes  or  hours 
of  the  release  to  prevent  or  mitigate 
injury  to  human  health  or  the 
environment. 

EPA  also  believes  that  actions  such  as 
ground-water  decontamination,  ongoing 
sampling  and  analysis  programs, 
construction  of  water  treatment  facilities 
or  installation  of  new  water  lines  are 
outside  the  scope  of  the  reimbursement 
program  because  they  do  not  constitute 
temporary  emergency  measures.  EPA 
wishes  to  make  clear  that  costs  of  such 
projects  are  not  reimbursable  under  this 
program.  Instead,  the  local  government 
may  want  to  contact  the  EPA  Regional 
office  or  the  State  to  determine  whether 
a  Cooperative  Agreement  with  the 
Agency  would  be  appropriate  for 
preforming  long-term  response  projects. 
EPA  does  not  intend  that 
reimbursement  monies  be  used  for 
emergency  response  activities  that  are 
eligible  for  funding  from  other  sources. 

In  addition,  the  Agency  believes  that 
PRPs  should  be  identified  and  costs  of 
temporary  emergency  response 
measures  recovered  from  them, 
whenever  possible.  This  program 
expressly  requires  that  local 
governments  demonstrate  efforts  to 
recover  costs  prior  to  submitting  the 
request  for  reimbursement. 
Reimbursement  is  intended  only  as  a 
last  resort  when  funds  are  not  available 
from  other  sources. 

2.  Contact  With  the  Federal  Government 

Contact  with  a  Federal  response 
authority  is  a  necessary  condition  for 
reimbursement  under  today’s  final  rule. 
The  purpose  of  this  contact  requirement 
is  to  give  EPA  or  the  U.S.  Coast  Guard 
(USCG)  an  opportunity  to  ascertain  if 
Federal  response  action  is  appropriate 
in  this  instance.  For  this  reason,  contact 
is  required  as  soon  as  possible,  but  not 
later  than  24  hours  after  response 
initiation. 

Contact  must  be  made  in  one  of  two 
ways.  The  local  government  can  use 
normal  response  communication 


channels  to  alert  EPA  or  the  USCG  to 
the  release.  Normal  channels  include 
notification  to  the  National  Response 
Center  (NRC)  or  established  Regional 
networks  that  link  local  agencies  with 
State  agencies  and  ultimately  with  EPA 
and/or  the  USCG.  Notification  of  the 
release  through  normal  response 
communication  networks  satisfies  the 
contact  requirement  in  this  rule. 

Alternatively,  if  the  locality  is  not  part 
of  an  established  communication 
network,  the  local  government  can 
contact  the  EPA  Regional  office  or  the 
NRC  directly  for  purposes  of  satisfying 
this  requirement.  (Appendix  I  of  today’s 
rule  identifies  the  EPA  Regional  office 
for  each  State  and  Territory  and  notes 
their  and  the  NRC  telephone  numbers.) 
Contact  must  be  made  by  telephone  or 
radio  as  soon  as  possible,  but  not  more 
than  24  hours  after  response  initiation, 
to  meet  the  Federal  contact  requirement 
for  reimbursement. 

3.  Decision  to  Pursue  Reimbursement 

If  the  response  has  imposed 
significant  financial  burden  on  the 
community  and  appears  to  meet  the 
basic  requirements  for  reimbursement, 
as  specified  in  §  310.30  of  today’s  final 
rule,  the  local  government  may  choose 
to  seek  reimbursement  and  proceed  to 
the  next  step. 

4.  Reimbursement  Request 

The  local  government  should  obtain  a 
reimbursement  application  package  by 
calling  the  RCRA/CERCLA  Hotline  at  1- 
800-424-9346  (toll  free)  or,  in  the 
Washington,  DC,  metropolitan  area,  at 
202-382-3000.  The  package  contains 
the  forms  and  detailed  instructions  for 
preparing  and  submitting 
reimbursement  requests.  Local 
governments  are  encouraged  to  obtain 
complete  application  packages  rather 
than  using  photocopied  forms  to  ensure 
that  applications  are  filled  out  properly. 
Application  packages  will  be  mailed  to 
the  locality  upon  request.  The 
completed  application  must  be  returned 
to  the  U.S.  Environmental  Protection 
Agency,  Emergency  Response  Division, 
Attn:  LGR  Project  Officer,  (5202-G),  401 
M  Street,  SW.,  Washington,  DC,  20460, 
within  one  year  of  completion  of  the 
response.  Local  governments  are 
encouraged  to  complete  the  application 
for  reimbursement  promptly  to  facilitate 
complete  and  accurate  documentation 
of  costs  and  cost  recovery  efforts  and  to 
expedite  processing  of  the  application 
by  EPA.  PRP  search  and  contact 
activities  should  begin  as  soon  as 
possible.  Cost  recovery  efforts  should 
begin  no  later  than  the  date  of  response 
completion.  Local  governments  should 
allow  at  least  60  days  for  PRP  response 


prior  to  submitting  the  Local 
Governments  Reimbursement 
application. 

Only  one  request  for  reimbursement 
will  be  accepted  for  response  to  any 
single  incident.  When  more  than  one 
local  government  (e.g.,  a  city  and 
county)  has  participated  in  such  a 
response,  those  governments  must 
determine  which  one  of  them  will 
submit  the  application  on  behalf  of 
them  all.  If  more  than  one  request  is 
received  for  a  single  incident,  all  will  be 
returned  with  appropriate  written 
explanation  and  instructions  for 
resubmitting  a  single,  coordinated 
application. 

5.  Preliminary  Screening 

Initially,  EPA  will  screen  the  request 
to  make  sure  that  it  meets  three 
preliminary  screening  criteria:  CJ)  the 
request  meets  basic  reimbursement 
criteria,  as  stated  in  today’s  final  rule; 

(2)  it  complies  with  the  procedures  for 
filing,  as  defined  in  this  rule;  and  (3)  it 
is  complete.  A  request  that  does  not 
meet  the  requirements  for 
reimbursement  stipulated  in  §  310.30 
will  be  returned  to  the  local  government 
with  a  written  explanation  of  why  the 
lication  has  been  rejected, 
n  application  that  meets  the  basic 
criteria  but  that  has  not  compiled  with 
the  filing  procedures  specified  in 
§  310.50  or  that  is  incomplete  will  be 
returned  to  the  local  government  with 
an  explanation  of  its  deficiencies.  If  the 
application  has  missed  the  filing 
deadline,  an  explanation  for  lateness 
must  accompany  the  application.  EPA 
will  determine  the  eligibility  of  late 
applications  on  a  case-by-case  basis. 
Other  filing  or  completeness 
deficiencies  may  be  corrected  and 
resubmitted  to  EPA  within  60  days. 

If  all  reimbursement  criteria  and  filing 
requirements  have  been  met,  and  the 
application  is  complete,  EPA  will  notify 
the  local  government  in  writing  that  the 
request  meets  the  preliminary  screening 
criteria  and  will  be  considered  for 
reimbursement.  Such  a  notice  in  no  way 
implies  that  reimbursement  is  assured. 

It  means  only  that  EPA  will  consider 
this  request  along  with  all  other  requests 
that  also  have  satisfied  this  initial 
screening. 

6.  Evaluation  of  Requests 

All  requests  for  reimbursement  will 
be  evaluated  on  their  own  merits  and 
with  respect  to  the  other  requests 
concurrently  under  review.  Because 
reimbursement  monies  are  limited  to  0.1 
percent  of  the  Superfund  appropriation 
(or  a  maximum  of  $1.7  million  for  each 
fiscal  year  beginning  October  1, 1986), 
the  Agency  will  rank  the  requests  and 
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distribute  the  monies  accordingly  until 
available  funds  are  disbursed.  The 
Agency  will  rank  requests  on  the  basis 
of  significant  financial  burden  incurred 
by  the  locality  in  performing  the  single 
response  for  which  reimbursement  is 
being  sought. 

The  financial  burden  for  the 
individual  applicant  is  defined  as  the 
ratio  of  the  project  cost  to  a  locality’s 
aggregate  income  and  is  computed  as 
follows: 

C 

B  - - 

YxP 

Where:  B=burden  on  applicant 
C=total  eligible  response  costs  minus 

reimbursement  from  responsible  parties, 
States,  or  other  sources 
Y=per  capita  annual  income  for  the  locality 
P=population  of  locality 

The  Agency  will  use  U.S.  Census 
Bureau  “Local  Population  Estimates” 
Series  P-26  in  conjunction  with 
response  cost  data  supplied  by  the 
applicant  to  compute  financial  burden 
on  the  locality.  Responses  with  higher 
costs  proportionate  to  local  aggregate 
income  (i.e.,  the  larger  fraction  resulting 
horn  the  financial  burden  calculation) 
will  be  ranked  higher  than  responses 
with  proportionately  lower  costs. 

In  general,  EPA  expects  that  financial 
burden  will  be  computed  on  the  basis  of 
the  single  response  for  which 
reimbursement  is  requested.  In 
exceptional  cases,  however,  the  Agency 
may  consider  other  financial  data 
demonstrating  financial  hardship 
incurred  by  the  community  in 
responding  to  hazardous  substance 
threats.  For  example,  a  small 
community  with  limited  resources  that 
has  had  to  respond  to  numerous 
hazardous  substance  emergencies  over  a 
short  period  of  time  may  choose  to 
supply  additional  information 
demonstrating  the  cost  impacts  of  those 
multiple  responses.  As  another 
example,  a  community  in  a  declared 
disaster  area  may  want  to  supply 
economic  impact  data  associated  with 
the  disaster  along  with  the  financial 
information  for  the  hazardous  substance 
response. 

Any  requests  not  reimbursed  because 
of  limited  availability  of  funds  will  be 
considered  for  up  to  one  year,  at  EPA’s 
discretion,  after  the  initial  approval  of 
the  LGR  Review  Panel.  After  that  time, 
an  unreimbursed  request  will  no  longer 
be  considered  and  the  applicant  will  be 
notified  that  the  request  will  not  be 
reimbursed. 


V.  Summary  of  Changes  to  the  Interim 
Final  Rule 

Changes  have  been  made  in  the 
following  sections  of  the  interim  final 
rule  to  address  public  comments  or 
reflect  program  experience:  (1)  Section 
310.40(a)(10)  has  been  added  to  include 
containerization,  transport,  and  disposal 
of  hazardous  wastes  as  allowable  costs; 

(2)  Section  310.50(a)  has  been  modified 
to  clarify  that  only  one  LGR  applicant  is 
allowed  per  incident;  (3)  Section 
310.50(d)  has  been  changed  to  extend 
the  deadline  for  filing  an  application 
from  six  months  to  one  year  from  the 
date  of  response  completion;  and  (4) 
Section  310.50(e)  has  been  changed  to 
clarify  the  application  signature 
authority. 

VI.  Section-by-Section  Analysis 
A.  Subpart  A — General 

Subpart  A  discusses  the  purpose, 
scope  and  applicability  of  the  local 
government  reimbursement  final  rule.  It 
also  provides  definitions  necessary  for 
the  proper  interpretation  and 
implementation  of  the  rule  and  outlines 
penalties  applicable  to  false  statements 
or  claims  made  as  part  of  an  application 
for  reimbursement  under  section  123  of 
CERCLA. 

1.  Section  310.05  Purpose,  Scope  and 
Applicability 

a.  Interim  Final  Rule 

The  purpose  of  the  local  government 
reimbursement  program  is  to  alleviate 
significant  financial  burden  imposed  on 
a  local  government  as  a  result  of 
conducting  temporary  emergency 
measures  to  prevent  or  mitigate  injury  to 
human  health  or  the  environment,  as 
authorized  under  section  123  of 
CERCLA.  This  purpose  is  consistent 
with  the  statutory  requirement  that 
reimbursement  not  supplant  funds 
normally  provided  for  response. 
Reimbursement  only  applies  to  local 
governments  (e.g.,  a  county,  parish,  city, 
municipality,  township,  Federally- 
recognized  indian  tribe  or  other  general 
purpose  unit  of  local  government). 

States  are  not  eligible  for  this  program. 

In  keeping  with  the  statutory  limits  on 
the  use  of  the  Superfund  set  forth  in 
sections  111  and  123  of  CERCLA,  the 
maximum  possible  reimbursement 
award  is  limited  to  $25,000  per  single 
response  and  the  amount  of  money 
available  to  the  overall  reimbursement 
program  is  restricted  to  0.1  percent  of 
the  total  amount  appropriated  from  the 
Superfund.  Due  to  the  limited  amount 
of  money  authorized  for  reimbursement, 
some  requests  for  reimbursement  may 


never  be  paid  even  though  they  meet  all 
the  requirements  of  this  rule. 

b.  Response  to  Comments  and 
Clarifications 

One  commenter  suggested  that  the 
maximum  reimbursement  be  placed  on 
a  sliding  scale  based  on  population 
because  larger  cities  typically  have  more 
frequent  and  more  expensive  hazardous 
substance  emergencies.  Because 
unpredictability  is  the  nature  of 
hazardous  substance  releases,  the 
Agency  believes  it  would  be 
inappropriate  to  limit  the  maximum 
reimbursement  for  small  locales  to  less 
than  the  $25,000  per  response 
authorized  by  CERCLA.  Large  scale 
hazardous  substance  releases  can  occur 
anywhere,  and  the  intent  of  this 
regulation  is  to  alleviate  significant 
financial  burden  on  local  governments 
with  limited  resources  for  funding 
emergency  response  to  such  releases. 

c.  Final  Rule 

No  change  in  section  310.05  of  the 
interim  final  rule. 

2.  Section  310.10  Abbreviations  and 
Section  310.11  Definitions 

a.  Interim  Final  Rule 

Section  310.10  explains  the  acronyms 
used  in  this  rule.  Section  310.11  defines 
key  terms  used  in  the  rule.  In  an  effort 
to  be  consistent  with  the  requirements 
and  objectives  of  the  overall  Superfund 
program,  most  of  the  definitions 
contained  in  section  310.11  of  this  rule 
are  taken  from  CERCLA  and  the  NCP 
either  verbatim  or  with  minor  wording 
changes.  EPA  developed  the  definitions 
of  “General  Purpose  Unit  of  Local 
Government,”  "Single  Response”  and 
“Date  of  Completion”  specifically  for 
this  rule. 

b.  Response  to  Comments  and 
Clarifications 

Several  commenters  requested  more 
precise  definitions  of  terms  such  as 
“traditionally  local  services  and 
responsibilities”  and  “temporary 
emergency  measures.”  This  regulation 
offers  guidelines  and  examples  of  the 
meanings  of  such  terms  but  does  not 
attempt  to  include  exhaustive  lists  that 
might  limit  the  Agency  in  determining 
the  eligibility  of  highly  variable 
response  activities. 

(1)  Clarification  of  Federally- 
permitted  releases.  Qne  commenter 
requested  clarification  of  whether  costs 
associated  with  responding  to  a 
federally  permitted  release  were  eligible 
for  reimbursement.  Releases  of  CERCLA 
hazardous  substances  that  are  federally 
permitted,  as  defined  in  CERCLA 
section  101(10),  are  exempt  from 
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CERCLA  reporting  requirements  under 
section  103  and  from  CERCLA  liability 
under  section  107.  Nevertheless,  a 
Federally  permitted  release  may  be 
subject  to  a  response  action  undertaken 
pursuant  to  sections  104, 106,  or  122. 
Thus,  a  local  government  may  obtain 
reimbursement  for  temporary 
emergency  measures  taken  at  the  site  of 
a  Federally  permitted  release  during 
either  Federal-lead  or  non-Federal-lead 
responses,  if  the  requirements  included 
in  today’s  regulation  are  met.  However, 
CERCLA  section  107(j)'indicates  that 
recovery  for  response  costs  and  damages 
resulting  from  a  Federally  permitted 
release  must  be  sought  under  laws  other 
than  CERCLA.  Thus,  for  emergency 
response  measures  taken  at  the  site  of  a 
Federally  permitted  release,  efforts  to 
obtain  reimbursement  from  all  known 
PRPs  must  rely  on  laws  other  than 
CERCLA. 

The  commenter  expressed  the 
concern  that  a  local  community  may 
believe  that  a  substantial  threat  of 
release  of  a  pollutant  or  contaminant 
exists  at  the  site  of  a  Federally  permitted 
release,  and  so  the  community  may 
respond  to  that  threat  and  seek 
reimbursement  from  the  Superfund.  To 
avoid  this  situation,  the  commenter 
suggests  deleting  “substantial  threat  of 
release”  from  the  definition  of  release 
and  excluding  Federally  permitted 
releases  from  the  same  definition.  The 
commenter’s  concern  appears  to  reflect 
some  confusion  regarding  certain 
CERCLA  definitions  and  the  scope  of 
this  regulation.  Under  CERCLA  section 
104,  the  Federal  government  may 
respond  to  a  release  or  substantial  threat 
of  release  into  the  environment  of  a 
hazardous  substance  or  pollutant  or 
contaminant.  What  is  considered  a 
“pollutant  or  contaminant”  is  defined  in 
CERCLA  section  101(33);  this  regulation 
simply  incorporates  that  definition.  The 
definition  of  release  contained  in  this 
regulation  is  also  taken  from  CERCLA 
(section  101(22)),  with  the  addition  of 
the  final  sentence  indicating  that  release 
also  means  substantial  threat  of  release. 
This  addition  is  consistent  with  the 
definition  included  in  the  recent 
revisions  to  the  National  Contingency 
Plan  (NCP)  (40  CFR  part  300).  It  also 
might  be  noted  that  section  104  limits 
response  in  the  case  of  pollutants  or 
contaminants  to  situations  that  may 
present  an  imminent  and  substantial 
danger  to  the  public  health  or  welfare. 

These  definitions  thus  extend  to  this 
regulation  the  full  scope  of  situations 
where  CERCLA  response  activities  may 
be  undertaken.  However,  under  today’s 
rule,  local  communities  may  seek 
reimbursement  for  temporary 
emergency  measures  only,  and 


reimbursement  may  not  exceed  $25,000 
per  single  response.  Further,  local 
actions  must  be  consistent  with 
CERCLA  and  the  NCP.  Local 
governments  are  not  eligible  under  this 
regulation  for  reimbursement  for  all 
CERCLA-eligible  response  costs 
incurred,  which  appears  to  be  the 
scenario  suggested  by  this  comment. 

The  final  issue  raised  by  this 
commenter  is  the  relationship  of  this 
rule  to  Federally  permitted  releases.  As 
clarified  in  the  preamble  to  this  final 
rule.  Federally  permitted  releases  may 
be  the  subject  of  a  response  action  under 
CERCLA,  thus  a  local  community  may 
seek  reimbursement  under  this 
regulation  for  temporary  emergency 
measures  taken  during  Federally-lead  or 
non-Federal-lead  responses  at  the  site  of 
such  releases. 

(2)  Clarification  of  criteria  for 
emergency  response  to  hazardous 
substance  releases.  Clarification  was 
requested  in  public  comment  regarding 
the  conditions  under  which  a  hazardous 
substance  release  constitutes  an 
emergency  response  situation.  Under 
CERCLA  section  104,  an  emergency 
situation  exists  whenever  immediate 
response  is  required  to  prevent  or 
mitigate  injury  to  human  health  or  the 
environment. 

c.  Final  Rule 

No  change  in  §  310.05  of  the  interim 
final  rule. 

3.  Section  310.12  Penalties 

a.  Interim  Final  Rule 

Section  310.12  imposes  penalties  for 
any  person  who  knowingly  gives  or 
causes  to  be  given  any  false  statement  or 
claim  as  part  of  any  application  for 
reimbursement  under  section  123  of 
CERCLA.  EPA  has  included  these 
penalties,  under  the  authority  of  the 
False  Statement  Act,  18  U.S.C.  1001, 
and  False  Claims  Act,  31  U.S.C.  3729,  to 
prevent  fraudulent  or  abusive  use  of  the 
Fund.  Failure  to  abide  by  the 
requirements  found  in  these  two  laws 
when  filing  a  reimbursement 
application  may  result  in  fines  and/or 
imprisonment. 

b.  Response  to  Comments  and 
Clarifications  ' 

The  Agency  received  no  comments  on 
this  section  of  the  interim  final  rule. 

c.  Final  Rule 

No  change  in  §  310.12  of  the  interim 
final  rule. 

B.  Subpart  B — Reimbursement 

Subpart  B  of  this  rule  establishes 
conditions  that  must  be  met  for 
reimbursement  under  CERCLA  section 


123.  Three  types  of  conditions  are  set 
forth:  Eligibility  of  the  applicant  to 
receive  reimbursement,  requirement  for 
reimbursement,  and  allowable  and 
unallowable  costs.  These  conditions  are 
included  to  ensure  that  (1)  the  intent  of 
Congress  is  carried  out  in  reimbursing 
local  governments;  (2)  reimbursement  is 
consistent  with,  and  complementary  to, 
the  rest  of  the  Superfund  program;  and 
(3)  expenditures  from  the  Superfund  are 
warranted  and  appropriate. 

1 .  Section  310.20  Eligibility  for 
Reimbursement 

a.  Interim  Final  Rule 

This  section  limits  eligibility  for 
reimbursement  to  general  purpose  units 
of  local  government.  These  may  include 
cities,  counties,  municipalities, 
parishes,  townships,  or  other  official 
political  subdivisions  designated  by  a 
particular  State,  or  Federally-recognized 
Indian  tribes.  This  restriction  is 
consistent  with  section  123(a)  of 
CERCLA,  which  limits  applicability  to 
“(a)ny  general  purpose  unit  of  local 
government  for  a  political  subdivision 
which  is  affected  by  a  release  or 
threatened  release  ...” 

Section  123  of  CERCLA  specifically 
designates  local  governments  as 
recipients  of  reimbursement  monies  and 
does  not  indicate  that  this  provision 
applies  in  any  way  to  States.  Therefore, 
State  governments  are  not  eligible  for 
reimbursement  under  §  310.20(b).  States 
also  are  precluded  from  requesting 
reimbursement  on  behalf  of  political 
subdivisions  within  the  State.  This 
restriction  is  designed  to  avoid  any 
question  of  eligibility  when 
reimbursement  requests  are  reviewed  by 
EPA. 

b.  Response  to  Comments  and 
Clarifications 

The  Agency  received  no  comments  on 
this  section  of  the  interim  final  rule. 

c.  Final  Rule 

No  change  in  §  310.20  of  the  interim 
final  rule. 

2.  Section  310.30  Requirements  for 
Requesting  Reimbursement 

The  purpose  of  §  310.30  is  to  ensure 
consistency  with  the  requirements, 
policies  and  practices  of  the  Superfund 
program,  to  lend  support  to  related 
initiatives,  and  to  encourage  the  use  of 
established  procedures  in  conducting 
responses.  EPA  has  established 
requirements  to  ensure  an  equitable 
distribution  of  funds  to  the  most 
deserving  applicants. 
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a.  Effective  Date  for  Response 

(1)  Interim  fined  mle.  Section 
310.30(a)  restricts  reimbursement  to 
responses  initiated  on  or  after  the 
effective  date  of  the  interim  final  rule, 
October  21. 1987.  In  order  to  qualify  for 
reimbursement  a  local  government  must 
meet  the  requirements  of  CERCLA,  the 
NCP,  and  the  Emergency  Planning  and 
Community  Right-to-Know  Act  (EPCRA 
or  Title  Iff),  and,  in  addition,  contact  the 
Federal  government  within  24  hours 
after  response  initiation  to  ensure  that 
these  requirements  are  understood  and 
can  be  met.  This  notice  requirement  is 
discussed  in  greater  detail  in  subsection 
2(b)  below. 

(2)  Response  to  comments  and 
clarifications.  The  majority  of 
commenters  that  addressed  this  issue 
concurred  that  the  October  21, 1987, 
effective  date  for  eligible  responses  is  an 
appropriate  means  of  ensuring  fair 
evaluation  of  all  applications.  One 
commenter  maintained  that  the  effective 
date  should  be  retroactive  to  SARA. 

EPA  is  aware  that  limiting 
reimbursement  to  responses  occurring 
after  promulgation  of  the  interim  final 
rule  precludes  reimbursement  of  some 
otherwise  valid  and  deserving  requests. 
However,  the  Agency  believes  that  the 
mission  of  the  Superfund  program,  and 
specifically  the  local  government 
reimbursement  program,  is  best  served 
if  all  requests  are  subject  to  the  same 
requirements,  thereby  helping  to  ensure 
uniform  management  of  limited 
reimbursement  funds. 

(3)  Final  Ruie. 

No  change  in  interim  final  rule. 
October  21. 1987  remains  the  effective 
date  for  eligible  responses. 

b.  Federal  Contact  Requirement 

(1)  Interim  final  rule.  Section 
310.30(b)  requires  the  local  government 
to  contact  EPA  or  the  National  Response 
Center  (NRC)  as  a  condition  of 
reimbursement.  Contact  for  purposes  of 
reimbursement  is  to  be  made  as  soon  as 
possible,  but  not  more  than  24  hours 
after  response  initiation,  unless  EPA  or 
the  USCG  has  been  informed  of  the 
response  through  a  release  notification 
to  the  NRC  or  other  established  response 
communication  channels. 

Because  EPA  seeks  to  ensure  safe  and 
appropriate  responses  and  appropriate 
use  of  the  Fund,  the  Agency  believes 
that  it  is  appropriate  for  EPA  or  the 
USCG  to  be  aware  of  a  response  for 
which  a  local  government  seeks 
reimbursement.  Timely  contact  is  useful 
in  several  respects.  First,  it  can  help 
EPA  or  the  USCG  assess  local  response 
capabilities  relative  to  this  response, 
ascertain  the  effectiveness  of  looal 


actions,  and  determine  whether  Federal 
technical  assistance  or  action  is 
appropriate  or  necessary.  Second,  it 
allows  EPA  or  the  USCG  to  make  sure 
the  local  responder  understands  EPA 
criteria  and  requirements,  such  as  that 
response  actions  must  be  consistent 
with  the  NCP.  Finally,  it  provides  an 
opportunity  to  determine  whether  a 
response  might  be  a  candidate  for 
reimbursement  This  can  prevent  a 
locality  from  preparing  an  application 
for  a  response  that  is  not  eligible  for 
reimbursement  (e.g.,  an  oil  spill). 

(2)  Response  to  comments  and 
clarifications.  The  majority  of 
commenters  supported  the  24-hour 
contact  requirement.  One  commenter  on 
the  interim  final  rule,  however, 
suggested  including  notification  of  State 
and  local  agencies,  as  promoted  under 
EPCRA  (Title  III  of  SARA),  as  a 
requirement  for  reimbursement.  Title  III 
emergency  notification  (section  304) 
requirements  are  not  germane  to  this 
rule  and  exist  independently  of  it, 
although  they  also  may  be  triggered  by 
the  release.  The  LGR  regulation 
concerns  a  federally  administered 
program  for  providing  reimbursement  to 
local  governments  for  extraordinary 
expenses  incurred  by  providing 
emergency  response  to  a  hazardous 
substance  threat.  While  this  rule 
requires  that  local  governments  be  a  part 
of  the  Title  III  Local  Emergency 
Planning  Committee  (LEPC)  and 
respond  to  emergencies  accordingly,  no 
specific  State  or  local  agency 
notification  if  necessary  for  its  proper 
administration.  However,  the 
appropriate  Federal  authority  (EPA, 
USCG,  or  NRC)  must  be  notified  within 
the  required  24-hours  to  insure  that  LGR 
requirements  are  being  met  and  to 
determine  if  other  Federal  response  is 
needed. 

(3)  Final  rule.  No  change  in 

§  310.30(b)  of  the  interim  final  rule. 

c.  Consistency  Requirement 

(1)  Interim  final  rule.  Section 
310.30(c)  of  this  rule  stipulates  that 
response  actions  for  which 
reimbursement  is  sought  must  not  be 
inconsistent  with  CERCLA,  the  NCP, 
and,  if  applicable,  the  local  emergency 
response  plan  required  under  section 
303(a)  of  the  EPCRA.  Responses  must 
comply  with  the  provisions  of  CERCLA 
even  to  be  eligible  for  this  use  of  the 
Fund.  In  addition,  section  104(a)(1)  of 
CERCLA  calls  for  “response  measure(s) 
consistent  with  the  National 
Contingency  Plan  *  * 

The  NCP  provides  for  efficient, 
coordinated  and  effective  responses  to 
actual  or  threatened  releases  of 
hazardous  substances  or  pollutants  or 


contaminants.  Local  government  should 
consult  the  NCP  for  specific  procedures 
to  follow  in  conducting  temporary 
emergency  measures  to  satisfy  this 
consistency  requirement  The  NCP  also 
specifies  the  division  of  responsibility 
among  the  Federal,  State  and  local 
governments  during  response  actions 
and  appropriate  roles  for  private  entities 
(NCP  §300.21  through  §  300.25). 

Because  the  NCP  stipulates  the  basic 
requirements  for  CERCLA-funded 
responses,  a  response  for  which 
reimbursement  is  requested  must 
conform  to  the  NCP.  Likewise,  because 
the  Title  Iff  local  emergency  response 
plan  outlines  methods  and  procedures 
for  responders  that  are  specific  to  die 
community,  EPA  expects  local  agencies 
to  comply  with  that  plan. 

(2)  Responses  to  comments  and 
clarifications.  The  Agency  received  no 
comments  on  this  section  of  the  interim 
final  rule. 

(3)  Final  rule.  The  final  rule  changed 
“are  not  inconsistent’*  to  “are 
consistent”  in  §  318.30(c)  of  the  interim 
final  rule.  This  change  was  made  to 
make  the  final  rule  language  uniform 
and  consistent. 

d.  Restriction  on  Supplanting  Local 
Funds 

(1)  Interim  final  rule.  Section 
310.30(d)  specifies  that  reimbursement 
monies  may  not  supplant  non-Federal 
funds  normally  provided  for  emergency 
response  programs.  As  required  by 
section  123(b)(2)  of  CERCLA,  local 
governments  may  be  reimbursed  for  the 
costs  of  temporary  emergency  measures 
only  if  reimbursement  would 
supplement,  not  supplant,  non-Federal 
(State  and  local)  funds  that  would 
otherwise  be  made  available. 
Compliance  with  this  requirement 
entails  certification  and  demonstration 
that  reimbursement  does  not  supplant 
local  funds  normally  provided  for 
response.  (This  certification  is 
stipulated  in  §  310.50(c)(3)  of  this  rule). 
In  addition,  EPA  may  request 
reimbursement  applicants  to  submit 
line-item  budgets  for  the  fiscal  year  in 
which  the  incident  for  which 
reimbursement  is  requested  occurred  as 
well  as  response  cost  information.  Since 
only  limited  funds  are  available  for  this 
program,  EPA  expects  that  the 
possibility  of  being  reimbursed  will  not 
provide  adequate  incentive  for  local 
governments  to  intentionally  decrease 
non-Federal  funding  for  response 
programs. 

(2)  Response  to  comments  and 
clarifications.  The  Agency  received  no 
comments  on  this  section  of  the  interim 
final  rule. 
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(3)  Final  rule.  No  change  in 
§  310.30(d)  of  the  interim  final  rule. 

e.  Attempt  to  Recover  Costs 

(1)  Interim  final  rule.  Section 
310.30(e)  of  this  rule  requires  applicants 
to  seek  other  funding  sources  before 
requesting  reimbursement  from  the 
Fund.  Local  governments  must  make  a 
good  faith  effort  to  recover  costs  from 
PRPs.  This  section  also  requires  that 
local  authorities  pursue  all  other 
sources  of  funds,  such  as  insurance  or 
State  reimbursement  monies,  before 
seeking  reimbursement  from  the 
Superfund  under  section  123  of 
CERCLA. 

(2)  Response  to  comments  and 
clarifications.  The  Agency  received  no 
comments  on  this  section  of  the  interim 
final  rule. 

(a)  Clarification  of  cost  recovery 
requirements.  EPA  recognizes  that  PRP 
searches  can  become  extensive  and 
costly;  therefore,  the  Agency  will  be 
satisfied  with  evidence  of  a  reasonable 
attempt  at  recovering  costs.  Such 
evidence  might  include  documents  such 
as  copies  of  return-receipt  letters 
requesting  payment,  with  certification 
that  payment  has  not  been  received,  or 
copies  of  letters  from  PRPs  stating 
refusal  to  pay  or  sworn  statements  from 
local  officials  that  no  PRP  has  been  or 
can  be  identified,  see  Subpart  C.l.  on 
“Cost  Recovery.”  These  documents 
constitute  sufficient  evidence  of  good 
faith  efforts  to  recover  costs  from  PRPs. 
The  evidence  of  attempt  to  recover  costs 
must  indicate  that,  where  a  PRP  was 
identified,  the  PRP  was  given  at  least  60 
days  to  satisfy  the  demand  for  cost 
recovery.  This  certification  is  discussed 
in  VI.C.l.  of  this  preamble  and 
stipulated  in  §  310.50  of  the  rule. 

In  general,  EPA  expects 
documentation  of  cost  recovery  efforts 
described  above  to  accompany  all 
applications  for  reimbursement.  The 
inclusion  of  such  documentation  will 
speed  the  reimbursement  process  by 
eliminating  the  need  for  repeated 
Agency  contact  with  the  applicant  to 
verify  that  costs  could  not  be  recovered 
from  other  sources.  Furthermore, 
including  documentation  of  the  attempt 
to  identify  a  PRP  ensures  that  the 
applicant  is  not  responsible  for  the 
hazardous  substance  threat. 

EPA  has  denied  at  least  one  request 
for  reimbursement  on  the  grounds  that 
the  local  government  was  responsible 
for  the  release.  The  eligibility  of  other 
applications  is  in  question  until 
applicants  can  demonstrate  that  no 
department  or  agency  of  local 
government  was  responsible  for  the 
release.  Local  governments  should  note 
that  a  signed  application  certifies,  in 


good  faith,  that  applicants  have  met  the 
requirement  to  pursue  all  other  sources 
of  cost  recovery  to  the  best  of  their 
ability.  EPA  will  generally  accept  this 
certification  at  face  value,  provided  that 
it  is  clear  that  the  applicant  is  not  the 
responsible  party,  but  the  Agency  may 
request  appropriate  documentation  of 
these  efforts. 

The  cost  recovery  requirement  is 
achieving  its  goal.  Two  local 
governments  that  submitted 
applications  for  reimbursement  under 
the  interim  final  rule  have  recovered 
costs  from  the  liable  parties  as  a  result 
of  cost  recovery  efforts  undertaken  in 
accordance  with  the  reimbursement 
application  requirements.  These  cost 
recovery  successes  have  preserved 
funds  available  for  this  program  and 
provide  excellent  examples  of  the  way 
that  CERCLA  and  the  local  government 
reimbursement  program  are  intended  to 
function. 

(3)  Final  rule.  No  change  in 
§  310.30(e)  of  the  interim  final  rule. 

f.  Emergency  Planning 

(1)  Interim  final  rule.  Section 
310.30(f)  of  this  rule  requires  that  after 
October  17, 1988,  the  applicant’s 
jurisdiction  be  included  in  the 
comprehensive  emergency  response 
plan  completed  by  the  LEPC,  as 
stipulated  by  section  303(a)  in  Title  III 
of  SARA.  Because  establishment  of  an 
LEPC  is  the  responsibility  of  the  State 
government,  EPA  will  waive  this 
requirement  for  localities  where  the 
State  emergency  response  commission 
has  not  yet  established  a  committee 
responsible  for  the  geographic  area  in 
which  the  applicant  is  located. 

(2)  Response  to  comments  and 
clarifications.  The  Agency  received  no 
comments  on  this  section  of  the  interim 
final  rule. 

(a)  Clarification  of  LEPC  participation. 
Under  Title  III  of  SARA,  local 
governments  are  required  to  participate 
in  State-established  emergency  response 
committees.  To  be  eligible  for 
reimbursement,  a  local  government 
must  be  included  in  the  comprehensive 
emergency  response  plan  and 
participate  in  the  LEPC  responsible  for 
the  geographic  area  in  which  the  local 
government  is  located,  if  the  State  has 
established  a  LEPC.  To  date,  EPA  has 
denied  one  reimbursement  request  for 
failure  of  the  local  government  to 
participate  in  the  State-established 
emergency  response  committee.  If  an 
applicant  was  denied  reimbursement 
due  to  nonparticipation,  the  applicant 
may  reapply  after  satisfying  this 
requirement. 

(3)  Final  rule.  No  change  in  §  310.30(f) 
of  the  interim  final  rule. 


3.  Section  310.40  Allowable  and 
Unallowable  Costs 

a.  Interim  Final  Rule 

To  be  allowable  for  reimbursement, 
all  costs  for  temporary  emergency 
measures  for  which  reimbursement  is 
being  sought  must  be  consistent  with 
Section  111  of  CERCLA  (“Uses  of 
Fund”)  and  with  the  Federal  cost 
principles  outlined  in  the  Office  of 
Management  and  Budget  (OMB) 

Circular  A-87,  “Cost  Principles  for  State 
and  Local  Governments."  These 
standard  requirements  apply  to  all 
Superfund  programs  involving  State 
and/or  local  governments  where  monies 
from  the  Trust  Fund  are  spent.  In 
making  its  cost  determinations,  EPA 
also  considered  the  types  of  temporary 
emergency  measures  typically 
undertaken  during  a  response,  with 
special  consideration  given  to  the 
limited  funds  available  for  the 
reimbursement  program  relative  to  the 
number  of  potential  applicants. 

b.  Response  to  Comments  and 
Clarifications 

One  commenter  raised  a  question 
regarding  whether  general  revenues 
used  for  temporary  emergency 
responses  to  hazardous  substance 
releases,  in  the  absence  of  funds 
budgeted  specifically  for  such 
situations,  are  allowable  for 
reimbursement. 

This  regulation  stipulates  that 
reimbursement  will  not  supplant  funds 
normally  provided  for  response. 

Because  many  localities  do  not  budget 
funds  specifically  for  emergency 
responses  to  hazardous  substance 
threats,  general  revenues  expended  for 
temporary  emergency  response 
measures  are  eligible  for  reimbursement. 
These  expenditures  must  meet 
allowable  cost  requirements,  and  the 
application  should  state  that  the  local 
government  has  no  hazardous  substance 
emergencies  budget.  In  addition,  costs 
associated  with  the  prevention  of  a 
hazardous  substance  release  in  a  non¬ 
emergency  situation  (i.e.,  when 
immediate  response  is  not  required  to 
prevent  or  mitigate  injury  to  human 
health  or  the  environment)  are  not 
eligible  for  reimbursement.  These  costs 
would  supplant  funds  normally 
provided  for  prevention  and 
maintenance  in  such  activities  as  fixing 
roads  or  storage  facilities. 

Several  commenters  also  requested 
more  specific  guidelines  as  to  when  a 
cost  is  allowable.  For  example,  one 
commenter  suggested  that  costs  to 
containerize,  transport,  and  dispose  of 
hazardous  wastes  be  included  as 
allowable  costs.  The  Agency  provided 
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general  examples  and  guidelines  for 
determining  the  eligibility  of  casts  to 
maintain  flexibility  in  considering  the 
circumstances  of  each  response,  see 
§  310.40  of  the  role.  The  allowable  cost 
list  provided  in  the  rule  is  not  inclusive 
and  does  not  disallow  such  costs.  Since 
packaging  and  disposing  of  hazardous 
wastes  is  not  one  of  the  “traditionally 
local  services  and  responsibilities"  for 
which  local  governments  are  expected 
to  budget  funds,  this  cost  would  most 
likely  be  eligible  for  reimbursement 
despite  the  fact  that  it  was  not 
specifically  stated  to  be  an  allowable 
cost 

In  addition  one  commenter  suggested 
allowing  medical  costs  “where  adequate 
coverage  does  not  exist."  The  Agency 
maintains  that  reimbursing  medical 
expenses  would  supplant  funds 
normally  provided  by  employee  health 
insurance  and  Workmen’s 
Compensation  benefits. 

(1)  Clarification  of  equipment 
replacement.  In  developing  the  interim 
final  rule,  the  Agency  addressed  the 
issue  of  replacement  of  equipment, 
because  the  potential  for  abuse  is 
significant  and  because  reimbursement 
monies  are  limited.  EPA  determined 
that  there  are  potential  response 
situations  where  such  costs  should  be 
considered  for  reimbursement.  For 
example,  the  loss  of  breathing  apparatus 
and  hoses  due  to  irreversible 
contamination  and  contamination  of 
other  essential  response  equipment 
represents  a  considerable  loss  to  local 
governments.  EPA  will  allow 
replacement  costs  for  equipment 
contaminated  beyond  reuse  or  Tepeir,  if 
the  applicant  can  demonstrate  that  the 
equipment  was  a  total  loss  and  that  the 
loss  occurred  during  the  response  for 
which  reimbursement  is  being  sought.  It 
should  be  noted  that  since  the 
maximum  reimbursement  amount  is 
limited  to  $25,000,  it  is  likely  that  large- 
scale  equipment  replacement  will  not  be 
reimbursed  in  hill.  Purchase  and  routine 
maintenance  of  equipment  for  response, 
however,  are  not  allowable  costs.  EPA 
views  these  as  costs  for  which  local 
funds  are  normally  provided. 

(2)  Clarification  of  evacuation  costs. 
Costs  associated  with  the  services, 
supplies  and  equipment  procured  for  a 
specific  evacuation  are  included  as 
allowable  costs.  EPA  considers 
evacuation  to  be  a  temporary  emergency 
measure  and  evacuation  costs  incurred 
that  exceed  services  and  costs  normally 
provided  by  the  local  government  may 
be  eligible  for  reimbursement. 

(3)  Clarification  of  unallowable  cost. 
Certain  costs  are  unallowable  for 
purposes  of  the  reimbursement  program. 
Disposable  materials  and  supplies 


already  owned  by  a  local  government, 
but  consumed  during  response, 
constitute  items  normally  provided  for 
response  by  the  local  governments  and, 
therefore,  are  not  allowable  costs. 
Employee  hinge  benefits,  administrative 
costs  for  filing  reimbursement 
applications,  employee  out-of-pocket 
expenses  normally  provided  for  in  the 
applicant's  operating  budget,  and  legal 
expenses  that  may  be  incurred  as  a 
result  of  response  activities  are 
additional  unallowable  costs.  EPA  has 
determined  that  fringe  benefits,  certain 
employee  out-of-pocket  expenses,  and 
legal  expenses  are  costs  normally 
provided  for  in  a  local  government's 
operating  budget.  EPA  considers 
administrative  costs  associated  with 
filing  a  request  for  reimbursement  not 
allowable,  since  it  is  the  responsibility 
of  the  local  government  to  determine 
whether  or  not  to  pursue  reimbursement 
under  this  program. 

(4)  Clarification  of  medical  expense. 
has  not  included  medical  expenses 
as  an  allowable  cost  because 
reimbursement  for  such  costs  normally 
should  be  covered  by  insurance  or 
Workmen’s  Compensation. 
Determination  of  what  constitutes 
adequate  medical  coverage  is  outside 
the  scope  of  EPA  and  of  this  program. 
Therefore,  in  keeping  with  the 
Congressional  intent  for  this  regulation, 
medical  costs  are  considered 
unallowable  because  reimbursement  for 
such  costs  normally  should  be  covered 
by  insurance  or  Worker’s  Compensation. 

c.  Final  Rule 

Section  3 10.40 (a) (10)  has  been 
amended  to  include  “containerization 
or  packaging  cost  including 
transportation  and  disposal  of 
hazardous  wastes.” 

C.  Subpart  C— Procedures  for  Filing  and 
Processing  Reimbursement  Requests 

Subpart  C  establishes  the  procedures 
for  preparing  and  processing 
reimbursement  applications.  The 
purpose  of  defining  these  procedures  is 
to  give  applicants  a  clear  understanding 
of  what  information  EPA  needs  in 
considering  an  application,  to  provide  a 
consistent  basis  on  which  to  evaluate 
reimbursement  requests,  and  to  improve 
processing  efficiency  by  making  all 
forms  and  procedures  standard. 

1.  Section  310.50  Filing  Procedures 
a.  Interim  Final  Rule 

(1)  Number  of  requests.  Section 
310.50(a)  of  this  rule  limits  local 
governments  to  filing  only  one  request 
for  reimbursement  fra  a  given  response 
to  a  release  even  though  multiple 


agencies  (and  possibly  jurisdictions) 
may  have  participated.  This 
requirement  is  needed  to  ensure  that  the 
statutory  maximum  of  $25,000  per 
single  response  is  not  exceeded  and  that 
payments  are  not  duplicated.  EPA 
expects  that  local  officials  will  work 
together  to  determine  total  response 
costs,  the  relative  share  borne  by  each 
local  agency  and  jurisdiction,  and  the 
appropriate  official  who  will  assume 
responsibility  for  preparing  the 
application. 

(2)  Standard  form.  Under  §  310.50(b) 
of  this  rule,  applicants  must  use  the 
standard  application  form  illustrated  in 
Appendix  II  of  the  rule  for  filing  their 
requests  for  reimbursement.  EPA  has 
decided  to  use  a  standard  form  because 
it  reduces  confusion  about  what 
information  is  to  be  supplied,  helps 
ensure  that  all  applicants  are  evaluated 
on  the  basis  of  comparable  information 
and  enables  reviewers  to  check 
applications  for  completeness  and 
consistency  quickly.  The  form  requests 
five  basic  pieces  of  information:  (1) 
identification  of  the  local  government 
requesting  reimbursement;  (2) 
information  about  the  incident;  (3) 
information  about  the  response, 
including  the  specific  temporary 
emergency  measures  for  which 
reimbursement  is  being  sought;  (4)  cost 
data;  and  (5)  certifications  and  signature 
of  the  authorized  representative  who  is 
the  highest  ranking  official  of  the  local 
government.  Detailed  Instructions  for 
completing  the  form  and  examples  are 
included  in  the  application  package 
provided  by  EPA  to  potential  requesters. 

(3)  Temporary  emergency  measures. 
Section  310.50(b)(1)  requires  that  the 
applicant  demonstrate  that  costs  were 
incurred  for  temporary  emergency 
measures  necessary  to  protect  human 
health  and  the  environment.  The 
Agency  has  not  attempted  to  explicitly 
define  “temporary  emergency 
measures,”  owing  to  the 
unpredictability  and  variability  of 
hazardous  substance  releases,  but 
actions  that  may  qualify  include 
security,  source  control,  release 
containment,  control  of  contaminated 
runoff  and  similar  steps  to  protect 
human  health  and  the  environment 
from  imminent  threats. 

Costs  must  be  identified  with  specific 
actions,  as  indicated  in  Table  1  of  the 
application  form.  The  applicant  should 
briefly  state  the  specific  temporary 
emergency  measure  for  which 
reimbursement  is  being  sought  and 
indicate  which  local  agency  (eg.,  fire 
department,  sheriff's  office)  incurred  the 
cost  for  performing  this  measure.  Each 
cost  element  for  performing  this 
measure  should  be  specified  in  detail 
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(e^.,  overtime,  decontamination 
services,  equipment  rental)  and  matched 
to  the  specific  amount  expended. 
Estimated  amounts  will  not  be 
considered  for  reimbursement. 

(4)  Cost  recovery.  Section  310.50(b)(2) 
requires  the  applicant  to  demonstrate 
that  a  reasonable  effort  has  been  made 
to  obtain  reimbursement  from  sources 
other  than  the  Superfund.  This  filing 
requirement  is  intended  to  document 
the  effort  to  recover  costs  (se8 

§  310.30(e)  of  this  rule).  Acceptable 
demonstrations  that  cost  recovery  has 
been  attempted  include  copies  of  letters 
from  PRPs  stating  their  inability  or 
refusal  to  pay,  or  copies  of  dated  letters 
(with  return-receipt  requested)  from  the 
local  government  to  the  PRP  requesting 
payment,  with  a  statement  certifying 
that  the  PRP  has  failed  to  respond  to 
such  letters  within  at  least  60  days.  A 
summary  of  the  cost  recovery 
information  must  be  included  in  Table 
2  of  the  application.  Sworn  statements 
attesting  to  the  fact  that  no  PRP  could 
be  found  and  that  insurance  monies  or 
State  funds  are  not  available  to  cover  the 
costs  for  those  temporary  emergency 
measures  also  will  suffice. 

(5)  Certification.  Section  310.50(c) 
requires  the  applicant  to  certify  that:  (1) 
costs  were  incurred  specifically  for  this 
response  and  are  accurate;  (2)  the 
contact  requirement  in  §  310.30(b)  was 
met;  (3)  this  reimbursement  does  not 
supplant  local  funds  normally  required 
for  response;  (4)  PRP  cannot  be 
identified  or  is  unwilling  or  unable  to 
pay;  and  (5)  it  is  understood  that  if  the 
local  government  later  recovers  costs 
from  responsible  parties.  States  or 
insurance  after  those  costs  have  been 
reimbursed  from  the  Superfund,  the 
local  government  is  required  to  return 
the  reimbursement  monies  to  the  Fund 
in  the  amount  of  the  recovery  up  to  the 
amount  of  the  reimbursement  All  five 
certification  requirements  are  necessary 
to  ensure  that  the  Superfund  is  used 
appropriately  and  that  the  provisions  of 
section  123(b)(2)  of  CERCLA  are  met. 

(6)  Filing  deadline.  Section  310.50(d) 
stipulates  that  the  local  government’s 
request  for  reimbursement  must  be 
received  by  EPA  within  one  year  of  the 
date  of  completion.  For  purposes  of  this 
rule,  “date  of  completion”  is  defined  as 
the  date  when  all  field  work  has  been 
completed  and  all  project  deliverables 
have  been  received  by  the  local 
government  for  the  specific  response. 

(7)  Signature  authority.  Section 
310.50(e)  stipulates  that  the  application 
be  signed  by  the  authorized 
representative  who  is  the  highest 
ranking  local  government  official  (e.g., 
chief  executive  officer,  mayor,  town 
supervisor,  chairperson  of  county  board, 


city  manager,  etc.)  or  his  or  her  delegate. 
A  letter  of  delegation  must  accompany 
the  application  if  authority  has  been 
delegated.  The  highest  ranking  official 
(or  delegate)  of  the  local  government,  by 
signing  the  application,  is  certifying  that 
information  contained  in  the  request  for 
reimbursement  is  complete  and  accurate 
to  the  best  of  his  or  her  knowledge. 

b.  Response  to  Comments  and 
Clarifications 

The  Agency  received  no  comments  on 
this  section  of  the  interim  final  rule. 

(1)  Change  in  filing  deadline.  The 
application  deadline  has  been  extended 
from  6  months  to  one  year  from  the  date 
of  response  completion  to  encourage 
applicants  to  complete  cost  recovery 
efforts  and  assemble  all  the  required 
supporting  documentation  prior  to 
submitting  a  request  for  reimbursement. 
Most  applications  received  to  date  have 
seriously  inadequate  cost  recovery 
documentation.  The  extension  in  the 
deadline  should  ensure  that 
applications  are  complete  when  initially 
submitted. 

(2)  Change  to  signature  requirement. 

It  is  particularly  important  that 
applicants  for  reimbursement  pay  close 
attention  to  the  signature  requirements 
when  preparing  applications  for 
reimbursement.  The  interim  final  rule 
required  applications  to  be  signed  by 
the  chief  executive  officer.  In  the  final 
rule,  EPA  has  changed  "chief  executive 
officer”  to  “highest  ranking  local 
government  official”  to  ensure  that  the 
appropriate  governmental  entity  is 
certifying  the  application.  More  than 
half  of  the  applications  received  by  EPA 
since  the  promulgation  of  the  interim 
final  rule  have  been  returned  because 
the  signature  was  not  appropriate  (e.g., 
fire  chief,  hazardous  materials 
specialist).  Although  these  applications 
were  not  considered  ineligible,  and 
applicants  were  given  the  opportunity 
to  comply  with  filing  procedures, 
application  processing  time  has  been 
substantially  lengthened  due  to  this 
application  inadequacy.  The 
certification  requirement  (i.e.,  signature 
of  the  highest  ranking  local  government 
official)  protects  the  local  government 
from  unauthorized  or  improper  attempts 
to  obtain  reimbursement  that  might  later 
preclude  a  legitimate  request.  It  also 
provides  EPA  with  assurance  that  the 
request  is  legitimate,  and  thus  an 
appropriate  use  of  the  Superfund,  and 
can  be  considered  for  reimbursement. 

(3)  Clarificaton  of  application 
package.  Potential  applicants  are 
advised  to  obtain  the  entire  application 
package  rather  than  using  photocopied 
forms  without  accompanying 
instructions.  Applicants  also  may  find  it 


helpful  to  review  this  regulation  in 
preparation  for  completing  the 
application  form  to  ensure  that  all 
requirements  and  filing  procedures  are 
met.  Proper  completion  of  the  form 
expedites  application  processing  and 
reimbursement. 

(4)  Clarification  of  temporary 
emergency  measures.  The  application 
form  includes  a  section  for  explaining 
exactly  what  temporary  emergency 
measures  were  taken  and  why  they  were 
necessary.  For  example,  an  acceptable 
demonstration  might  be:  “Erected  berms 
to  prevent  migration  of  pesticides 
leaking  from  ruptured  drums  into  Fast 
River,  the  drinking  water  source  for  the 
City  of  Middletown.”  By  contrast,  an 
assertion  along  the  lines  of  “source 
control  needed  to  protect  human 
health”  would  not  constitute  an 
acceptable  demonstration. 

c.  Final  Rule 

Section  310.50(d)  has  been  amended 
to  extend  the  filing  deadline  from  6 
months  to  one  year  from  the  date  of 
response  completion  and  §  310.50(e)  has 
been  amended  to  change  “chief 
executive  officer”  to  “highest  ranking 
official  of  the  local  government”  as  the 
signature  requirement. 

2.  Section  310.60  Verification  and 
Reimbursement 

a.  Interim  Final  Rule 

Section  310.60  specifies  the 
verification  and  reimbursement 
procedures  EPA  follows  in  evaluating 
and  processing  requests  for 
reimbursement.  The  verification 
procedures  are  intended  to  ensure  that 
all  requests  are  complete  and  adequately 
documented.  Thus,  §  310.60(a)  allows 
EPA  to  return  an  incomplete  request  to 
the  applicant  with  written  notice  of  the 
deficiencies  and  §  310.60(b)  gives  the 
applicant  60  days  in  which  to  respond. 
Under  §  310.60(c),  EPA  notifies  the 
applicant  when  the  Agency  has 
determined  that  the  request  meets  all 
requirements  for  reimbursement  and 
complies  with  all  filing  procedures.  At 
that  point,  the  request  is  considered 
complete  and  can  be  evaluated  for 
reimbursement.  Under  §  310.60(d),  if 
documentation  is  not  adequate  to 
demonstrate  the  reasonableness  of  the 
costs  claimed,  ETA  can  make 
adjustments  accordingly,  including 
asking  for  additional  information. 

Reimbursement  procedures  are 
specified  in  §  310.60  (e),  (f)  and  (g). 
Upon  reviewing  a  completed  request, 
EPA  will  compute  the  financial  burden 
borne  by  the  community  in  conducting 
the  response  and  rank  the  request 
relative  to  the  financial  burden 
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associated  with  other  requests. 

Financial  burden  will  be  computed  as  B 
=  C/(Y  x  P),  where  B  =  financial  burden 
on  applicant,  C  =  total  eligible  response 
costs  minus  reimbursement  from 
responsible  parties,  States  or  other 
sources,  Y  =  per  capita  annual  income 
for  the  locality,  and  P  =  population  of 
the  locality.  Depending  upon  the 
ranking  of  the  request  and  the  funds 
available  for  reimbursement,  EPA  will 
either  reimburse  the  request,  deny  it,  or 
hold  it  for  reconsideration.  Section 
310.60(f)  limits  EPA  to  reimbursing 
local  governments  only  for  (1)  costs  that 
are  allowable,  reasonable  and  necessary, 
and  (2)  the  extent  that  the  temporary 
emergency  measures  conform  to  the 
hazardous  substance  response  criteria 
set  forth  in  CERCLA,  the  NCP  and  the 
local  emergency  response  plan.  EPA 
will  notify  the  applicant,  in  writing,  of 
the  Agency’s  decision. 

b.  Response  to  Comments  and 
Clarifications 

Commenters  on  the  interim  final  rule 
suggested  that  applications  be  directed 
to  the  State  Emergency  Response 
Commission  (SERC)  under  SARA  Title 
ID  for  preliminary  evaluation  before 
submission  to  EPA  to  ensure  that 
responses  have  met  the  requirement  for 
consistency  with  the  local  emergency 
response  plan.  Further,  some  States 
have  expressed  an  interest  in  receiving 
copies  of  reimbursement  requests  in 
order  to  identify  local  areas  in  need  of 
financial  assistance. 

In  the  interest  of  streamlining  and 
expediting  the  application  review 
process,  EPA  will  continue  the  present 
system  of  Agency  review  of 
applications.  Local  officials  and  most 
State  officials  who  offered  comments  to 
EPA  in  developing  the  interim  final  rule 
believed  that  there  should  be  no 
administrative  role  for  States  in  the 
reimbursement  process.  Some  local 
officials,  however,  indicated  that  States 
might  assist  EPA  in  evaluating 
reimbursement  requests  since  they  may 
be  familiar  with  the  hazardous 
substance  incident  and  local 
government  response.  EPA  routinely 
notifies  the  appropriate  SERCs  of 
applications  for  local  government 
reimbursement  to  request  information 
regarding  the  applicant's  participation 
in  and  consistency  with  a  local 
emergency  response  plan. 

As  a  result  of  SERC  response,  the 
agency  has  denied  one  request  for 
reimbursement  due  to  noncompliance 
with  this  program  requirement.  EPA 
believes  that,  in  keeping  with  the 
expressed  intent  of  this  regulation,  the 
primary  burden  of  proof  of  response 
eligibility  and  the  degree  of  financial 


burden  resulting  horn  the  response  rests 
with  the  local  government.  The 
reimbursement  application  was 
designed  so  that  sufficient  information 
for  a  fair  evaluation  by  the  Agency  is 
available  in  a  properly  completed 
application.  For  these  reasons,  the  State 
maintains  no  formal  or  routine  role  in 
the  administration  of  this 
reimbursement  program.  However,  EPA 
does  not  intend  for  this  rule  to  preclude 
or  interfere  with  existing  State  and  local 
response  procedures. 

The  Agency  received  several 
comments  which  suggested  that 
aggregate  income  (i.e.,  per  capita  income 
multiplied  by  population)  is  not  a 
reliable  indicator  of  the  size  of  a  local 
government’s  budget.  The  population 
factor  is  included  in  the  denominator  of 
that  formula  to  ensure  that,  when  a  large 
locale  and  a  small  locale  with  similar 
per  capita  incomes  are  being  considered 
for  reimbursement  concurrently, 
priority  will  be  given  to  the  applicant 
with  a  smaller  budget  proportionate  to 
the  eligible  costs  of  the  response. 

The  Agency  believes  that  the 
Congressional  intent  of  the  rule  is  to 
favor  small  local  governments. 

However,  relevant  financial  data  and 
other  factors  are  considered  when 
making  reimbursement  decisions.  In 
combination  with  additional  financial 
data  provided  by  applicants,  EPA  will 
use  the  present  ranking  to  distribute 
reimbursements  first  to  local 
governments  with  the  most  limited 
resources.  It  should  be  noted  that  the 
Agency’s  expectation  that  some 
applications  may  not  be  reimbursed  due 
to  the  limited  availability  of  funds  has 
not  been  realized.  In  two  years  of 
implementing  the  local  government 
reimbursement  program,  no  applicant 
has  been  denied  reimbursement  because 
of  the  lack  of  available  funds.  This  is 
due,  in  part,  to  the  fact  that  many 
applications  have  documented 
allowable  costs  totalling  considerably 
less  than  the  $25,000  per  response  limit. 

Comments  on  the  interim  final  rule 
also  suggested  considering  reimbursing 
on  the  basis  of  a  local  government’s  total 
annual  response  expenditures.  The 
Agency  considered  this  approach 
carefully  during  development  of  the 
interim  final  rule  and  maintains  its 
position.  Experience  with  screening 
reimbursement  requests  has  shown  that 
many  applicants  have  difficulty 
documenting  the  costs  associated  with  a 
single  response  that  occurred  recently. 
Information  on  annual  expenditures 
would  have  to  be  for  the  previous  year 
so  that  applicants  could  meet  the  filing 
deadline  for  the  specific  response  for 
which  reimbursement  is  requested.  The 
Agency  believes  that  requiring  local 


governments  to  compile  and  document 
expenditures  for  hazardous  substance 
responses  occurring  over  the  entire 
previous  year  would  be  inordinately 
burdensome  and  would  discourage 
them  horn  submitting  applications. 
Furthermore,  not  all  responses 
occurring  in  a  year  are  eligible  for 
reimbursement  under  this  program.  It 
would  not  be  consistent  with  the  intent 
of  this  regulation  to  consider  the  costs 
of  ineligible  responses.  Information  on 
the  frequency  and  magnitude  of 
previous  responses  is  the  kind  of 
additional  supporting  data  that  EPA 
currently  considers  in  determining 
reimbursement  priority. 

c.  Final  Rule 

Section  310.60(e)  has  been  amended 
to  clarify  that  larger  burden  formula 
fractions  represent  a  greater  burden  than 
smaller  fractions. 

3.  Section  310.70  Records  Retention 

a.  Interim  Final  Rule 

This  section  stipulates  that  an 
applicant  receiving  a  reimbursement 
must  maintain  cost  documentation  and 
other  relevant  records,  and  must 
provide  EPA  access  to  these  materials 
for  ten  years  from  the  date  of 
reimbursement.  This  requirement 
ensures  the  availability  of  pertinent 
information  if  EPA  pursues  cost 
recovery  for  this  response.  Once  the  ten 
years  has  expired,  the  applicant  must 
notify  EPA  of  any  intention  to  destroy 
these  records.  If  EPA  chooses  not  to  take 
possession  of  them,  the  local  authority 
may  dispose  of  the  materials.  The 
requirements  of  this  section  do  not 
apply  to  requests  that  have  been  denied 
and  are  not  being  disputed  under 
§310.90. 

b.  Response  to  Comments  and 
Clarifications 

The  Agency  received  no  comments  on 
this  section  of  the  interim  final  rule. 

c.  Final  Rule 

No  change  in  §  310.70  of  the  interim 
final  rule. 

4.  Section  310.80  Payment  of  Approved 
Reimbursement  Requests 

a.  Interim  Final  Rule 

This  section  stipulates  that 
reimbursement  payments  can  be  made 
only  when  an  appropriation  in  the 
Superfund  is  available  and  that 
payments  will  be  in  the  order  in  which 
approved  requests  are  ranked,  according 
to  financial  burden  on  the  applicant. 
This  provision  is  consistent  with 
Section  111(e)(1)  of  CERCLA,  which 
restricts  payment  of  claims  against  the 
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Superfond  “in  excess  of  the  total  money 
in  the  Fund.” 

b  Response  to  Comments  and 
Clarifications 

The  Agency  received  no  comments  on 
this  section  of  the  interim  final  rule. 

c.  Final  Rule 

No  change  in  §  310.80  of  the  interim 
final  rule. 

5.  Section  310.90  Disputes  Resolution 

a.  Interim  Final  Rule 

This  section  specifies  EPA’s 
procedures  for  reviews  of  a  denial  of 
reimbursement  and  reviews  of  the 
amount  of  reimbursement,  either  of 
which  the  requester  may  choose  to 
dispute.  The  applicant  has  60  days  from 
the  date  of  the  reimbursement  decision 
to  request  a  review,  otherwise  that 
decision  constitutes  a  final  Agency 
action.  The  request  for  review  includes 
a  discussion  of  the  issue  involved  and 
a  statement  of  the  applicant’s  objection. 
After  filing  for  review,  the  applicant  is 
entitled  to  an  informal  conference  with 
the  EPA  disputes  decision  official.  The 
requester  may  be  represented  by  counsel 
and  submit  evidence  for  inclusion  in  a 
written  record.  The  Agency  will  provide 
the  requester  with  a  written  decision 
specifying  the  outcome  of  the  review. 
This  decision  constitutes  final  EPA 
action  on  the  matter. 

b.  Response  to  Comments  and 
Clarifications 

One  commenter  noted  that  the 
dispute  resolution  process  may  be 
inadequate  because  it  considers 
disputed  requests  after  all  other  requests 
have  been  received.  Dispute  decisions, 
therefore,  might  be  made  on  the  basis  of 
availability  of  funds  rather  than  merit. 

As  soon  as  the  Agency  receives  a 
request  for  review,  funds  in  the  amount 
of  the  total  reimbursement  requested 
may  be  set  aside  until  a  final 
determination  is  made.  The  Agency 
intends  to  process  disputes 
expeditiously  and  thus  does  not 
anticipate  that  a  set  aside  of  funds  will 
ordinarily  be  necessary. 

c.  Final  Rule 

No  change  in  §  310.90  of  interim  final 
rule. 

VII.  Regulatory  Analyses 

A.  Executive  Order  No.  12291 

Under  Executive  Order  No.  12291,  the 
Agency  must  judge  whether  a  regulation 
is  “major”  and  thus  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  notice  published  today  is 
not  major  because  the  rule  will  not 


result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
increased  costs  or  prices,  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  and  innovation  and  will 
not  significantly  disrupt  domestic  or 
export  markets.  Therefore,  the  Agency 
has  not  prepared  a  Regulatory  Impact 
Analysis  under  Lhe  Executive  Order. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Oder  No.  12291. 

B.  Regulatory'  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  “significant  economic 
impact  on  a  substantial  number  of  small 
entities.”  This  regulation  involves 
reimbursement  of  the  costs  of  local 
governments  for  responding  to  a 
hazardous  substance  release.  This  is  a 
benefit  authorized  by  CERCLA,  and 
does  not  adversely  affect  the  private 
sector  economy  or  small  entities,  which 
may  include  local  governments,  and  in 
fact  provides  a  benefit  to  local 
governments  in  the  form  of 
reimbursement  to  offset  financial 
hardship  incurred  from  responses  to 
hazardous  substances  and  pollutants  or 
contaminants.  EPA,  therefore,  certifies 
that  this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  OMB  control 
number  2050-0077. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  18.25  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
soruces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223y,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
“Attention;  Desk  Officer  for  EPA.” 


List  of  Subjects  in  40  CFR  Fart  310 
Administrative  practice  and 
procedure.  Hazardous  substances. 
Incorporation  by  reference. 
Intergovernmental  relations,  Local 
governments,  Reporting  and 
recordkeeping  requirements,  Superfund. 

Dated;  October  14, 1992. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  by 
revising  Part  310  to  read  as  follows: 

PART  310— REIMBURSEMENT  TO 
LOCAL  GOVERNMENTS  FOR 
EMERGENCY  RESPONSE  TO 
HAZARDOUS  SUBSTANCE  RELEASES 

Subpart  A— General 

Sec. 

310.05  Purpose,  scope  and  applicability. 

310.10  Abbreviations. 

310.11  Definitions. 

310.12  Penalties. 

Subpart  B — Reimbursement 

310.20  Eligibility  for  reimbursement. 

310.30  Requirements  for  requesting 
reimbursement. 

310.40  Allowable  and  unallowable  costs. 

Subpart  C — Procedures  for  FHing  and 
Processing  Reimbursement  Requests 

310.50  Filing  procedures. 

310.60  Verification  and  reimbursement. 
310.70  Records  retention. 

310.80  Payment  of  approved 
reimbursement  requests. 

310.90  Disputes  resolution. 

Appendix  I  to  Part  310 — EPA  Regions 
and  NRC  Telephone  Lines 

Appendix  II  to  Part  310 — Application 
for  Reimbursement  to  Local 
Governments  for  Emergency  Response 
to  Hazardous  Substance  Releases 
Under  CERCLA  Section  123 

Authority:  42  U.S.C.  9611(cHll).  9623. 

Subpart  A — General 

§  31 0.05  Purpose,  scope,  and  applicability. 

(a)  Purpose.  Through  this  part,  the 
Environmental  Protection  Agency  (EPA) 
is  establishing  the  procedures  for 
reimbursing  local  governments  for 
temporary  emergency  measures  to 
prevent  or  mitigate  injury  to  human 
health  or  the  environment,  as 
authorized  under  section  123  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
This  program  is  intended  to  alleviate 
significant  financial  burden  on  local 
governments  for  response  to  releases  or 
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threatened  releases  of  hazardous 
substances  or  pollutants  or 
contaminants  and  will  not  supplant 
local  funds  normally  provided  for 
response.  Reimbursement  does  not 
apply  to  expenditures  incurred  in  the 
course  of  providing  what  are 
traditionally  local  services  and 
responsibilities,  such  as  routine 
firefighting. 

(b)  Scope.  Applications  for 
reimbursement  for  temporary 
emergency  measures  may  be  submitted 
only  through  the  procedures  established 
in  this  part.  Any  general  purpose  unit  of 
local  government  for  a  political 
subdivision  may  request 
reimbursement.  States  are  not  eligible 
for  this  program.  Under  this  part,  local 
governments  may  apply  for 
reimbursement  for  temporary 
emergency  measures  performed 
subsequent  to  October  21, 1987. 
Reimbursement  may  be  made  for 
temporary  emergency  measures 
conducted  during  either  Federal-lead  or 
non-Federal-lead  responses. 

(c)  Applicability.  Reimbursement  to 
local  governments  for  temporary 
emergency  measures  may  not  exceed 
$25,000  per  single  response,  nor  may 
reimbursement  supplant  local  funds 
normally  provided  for  response. 

Because  CERCLA  specifies  that  no  more 
than  0.1%  of  the  amount  appropriated 
from  the  Hazardous  Substance 
Superfund  (Superfund  or  the  Fund)  may 
be  allocated  to  the  reimbursement 
program  for  the  five  fiscal  years 
beginning  October  1, 1986,  some 
requests  may  not  ever  be  reimbursed 
even  though  they  meet  all  requirements 
of  this  part. 

$310.10  Abbreviations. 

CERCLA — The  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(Pub.  L.  96-510,  42  U.S.C.  9601-75),  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  also  known  as  Superfund. 

EPA  or  the  Agency — Environmental 
Protection  Agency 

NCP — National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
also  known  as  the  National  Contingency 
Plan. 

OMB — Office  of  Management  and 
Budget. 

SARA — The  Superfund  Amendments 
and  Reauthorization  Act  of  1986  (Pub. 

L.  99-499,  42  U.S.C.  9601). 

USCG — U.S.  Coast  Guard. 

$310.11  Definitions. 

For  purposes  of  this  part  except  when 
otherwise  specified: 


(a)  Date  of  completion  means  the  date 
when  all  field  work  has  been  completed 
and  all  deliverables  (e.g.,  lab  results, 
technical  expert  reports)  have  been 
received  by  the  local  government; 

(b)  Emergency  Planning  and 
Community  Right-To-Know  Act  of  1 986 
means  Title  HI— Emergency  Planning 
and  Community  Right-To-Know  Act  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (EPCRA) 
(Pub.  L.  99—499,  42  U.S.C.  960); 

(c)  General  purpose  unit  of  local 
government  means  the  governing  body 
of  a  county,  parish,  municipality,  city, 
town,  township,  Federally-recognized 
Indian  tribe  or  similar  governing  body; 

(d)  Hazardous  substance,  as  defined 
by  section  101(14)  of  CERCLA,  means: 

(1)  Any  substance  designated 
pursuant  to  section  311(b)(2)(A)  of  the 
Federal  Water  Pollution  Control  Act; 

(2)  Any  element,  compound,  mixture, 
solution,  or  substance  designated 
pursuant  to  section  102  of  CERCLA; 

(3)  Any  hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  the  Solid 
Waste  Disposal  Act  (but  not  including 
any  waste  the  regulation  of  which  under 
the  Solid  Waste  Disposal  Act  has  been 
suspended  by  Act  of  Congress); 

(4)  Any  toxic  pollutant  listed  under 
section  307(a)  of  the  Federal  Water 
Pollution  Control  Act; 

(5)  Any  hazardous  air  pollutant  listed 
under  section  112  of  the  Clean  Air  Act; 
and 

(6)  Any  imminently  hazardous 
chemical  substance  or  mixture  with 
respect  to  which  the  Administrator  has 
taken  action  pursuant  to  section  7  of  the 
Toxic  Substances  Control  Act. 

The  term  does  not  include  petroleum, 
including  crude  oil  or  any  fraction 
thereof  that  is  not  otherwise  specifically 
listed  or  designated  as  a  hazardous 
substance  under  paragraphs  (d)(1) 
through  (d)(6)  of  this  section,  and  the 
term  does  not  include  natural  gas, 
natural  gas  liquids,  liquefied  natural 
gas,  or  synthetic  gas  usable  for  fuel  (or 
mixtures  of  natural  gas  and  such 
synthetic  gas); 

(e)  Local  emergency  response  plan 
means  the  emergency  plan  prepared  by 
the  Local  Emergency  Planning 
Committee  (LEPC)  as  required  by 
section  303  of  the  Emergency  Planning 
and  Community  Right-To-Know  Act  of 
1986  (SARA  Title  HI)  (EPCRA); 

(0  National  Contingency  Plan  means 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(40  CFR  part  300); 

(g)  National  Response  Center  means 
the  national  communications  center 
located  in  Washington,  DC,  that  receives 
and  relays  notice  of  oil  discharge  or 


releases  of  hazardous  substances  to 
appropriate  Federal  officials; 

(h)  Pollutant  or  contaminant,  as 
defined  by  section  104(a)(2)  of  CERCLA, 
includes,  but  is  not  limited  to,  any 
element,  substance,  compound,  or 
mixture,  including  disease-causing 
agents,  which  after  release  into  the 
environment  and  upon  exposure, 
ingestion,  inhalation,  or  assimilation 
into  any  organism,  either  directly  from 
the  environment  or  indirectly  by 
ingestion  through  food  chains,  will  or 
may  reasonably  be  anticipated  to  cause 
death,  disease,  behavioral  abnormalities, 
cancer,  genetic  mutation,  physiological 
malfunctions  (including  malfunctions  in 
reproduction)  or  physical  deformations, 
in  such  organisms  or  their  offspring. 

The  term  does  not  include  petroleum, 
including  crude  oil  and  any  fraction 
thereof  that  is  not  otherwise  specifically 
listed  or  designated  as  a  hazardous 
substance  under  section  101(14)  (A) 
through  (F)  of  CERCLA,  noi  does  it 
include  natural  gas,  liquefied  natural 
gas,  or  synthetic  gas  of  pipeline  quality 
(or  mixtures  of  natural  gas  and  such 
synthetic  gas); 

(i)  Release,  as  defined  by  section 
101(22)  of  CERCLA,  means  any  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  discharging,  injection, 
escaping,  leaching,  dumping,  or 
disposing  into  the  environment,  but 
excludes:  any  release  that  results  in 
exposure  to  persons  solely  within  a 
workplace,  with  respect  to  a  claim  that 
such  persons  may  assert  against  the 
employer  of  such  persons;  emissions 
from  the  engine  exhaust  of  a  motor 
vehicle,  rolling  stock,  aircraft,  vessel,  or 
pipeline  pumping  station  engine; 
release  of  source,  by-product  or  special 
nuclear  material  horn  a  nuclear 
incident,  as  those  terms  are  defined  in 
the  Atomic  Energy  Act  of  1954,  if  such 
release  is  subject  to  requirements  with 
respect  to  financial  protection 
established  by  the  Nuclear  Regulatory 
Commission  under  section  170  of  such 
act,  or,  for  the  purpose  of  section  104  of 
CERCLA  or  any  other  response  action, 
any  release  of  source,  by-product,  or 
special  nuclear  material  from  any 
processing  site  designated  under  section 
122(a)(1)  or  302(a)  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978; 
and  the  normal  application  of  fertilizer. 
For  the  purposes  of  this  part,  release 
also  means  threat  of  release; 

(j)  Single  response  means  all  of  the 
concerted  activities  conducted  in 
response  to  a  single  episode,  incident  or 
threat  causing  or  contributing  to  a 
release  or  threatened  release  of 
hazardous  substances  of  pollutants  or 
contaminants. 
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§310.12  Penalties. 

Any  person  who  knowingly  gives  or 
causes  to  be  given  any  false  statement  or 
claim  as  part  of  any  application  for 
reimbursement  under  section  123  of 
CERCLA,  upon  conviction,  may  be  fined 
or  imprisoned  subject  to  the  False 
Statement  Act  (Pub.  L.  97-398, 18 
U.S.C.  1001)  and  the  False  Claims  Act 
(Pub.  L.  99-562,  31  U.S.C.  3729). 

Subpart  B — Reimbursement 

§  31 0.20  Eligibility  for  reimbursement. 

(a)  Any  general  purpose  unit  of  local 
government  may  request  reimbursement 
for  temporary  emergency  measures  if  all 
requirements  under  §  310.30  are  met. 

(b)  States  are  not  eligible  for 
reimbursement  for  temporary 
emergency  measures  and  no  State  may 
request  reimbursement  on  its  own 
behalf  or  on  the  behalf  of  political 
subdivisions  within  the  State. 

§  31 0.30  Requirements  for  requesting 
reimbursement. 

(a)  Response  must  have  been  initiated 
on  or  after  October  21, 1987,  the 
effective  date  of  the  interim  final  rule 
.which  governed  the  reimbursement 
process  prior  to  the  effective  date  of  this 
part. 

(b)  The  local  government  must  inform 
EPA  or  the  National  Response  Center 
(NRC)  of  the  response  as  soon  as 
possible,  but  not  later  than  24  hours 
after  the  start  of  a  response,  unless  EPA 
or  the  USCG  has  been  contacted  via  the 
NRC  or  other  established  response 
communication  channel.  EPA  Regional 
offices  and  NRC  telephone  numbers  are 
listed  in  Appendix  I  of  this  part. 

(c)  Requests  for  reimbursement  must 
demonstrate  that  response  actions  are 
consistent  with  CERCLA,  the  NCP  and, 
where  applicable,  the  local 
comprehensive  emergency  response 
plan  completed  under  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA). 

(d)  Requests  for  reimbursement  must 
provide  assurance  that  reimbursement 
for  costs  incurred  for  temporary 
emergency  measures  does  not  supplant 
local  funds  normally  provided  for 
response. 

(e)  Applicants  for  reimbursement 
must  first  present  requests  for  payment 
of  incurred  costs  to  all  known 
potentially  responsible  parties  (PRPs) 
and  permit  at  least  60  days  for  payment 
or  for  expression  of  intent  to  pay  or 
willingness  to  negotiate  prior  to 
submitting  a  reimbursement  request  to 
the  Agency.  Local  governments  also 
must  pursue  all  other  sources  of 
reimbursemen:  (e.g.,  insurance, 
reimbursement  from  the  State)  before 


seeking  reimbursement  from  EPA  under 
this  part. 

(0  After  October  17, 1988,  the 
applicant's  jurisdiction  must  be 
included  in  the  comprehensive 
emergency  response  plan  completed  by 
the  Local  Emergency  Planning 
Committee  (LEPC)  as  required  by 
section  303(a)  of  EPCRA.  This 
requirement  does  not  apply  if  the  State 
Emergency  Response  Commission 
(SERC)  has  not  established  an  LEPC 
responsible  for  the  emergency  planning 
district(s)  encompassing  the  applicant's 
geographic  boundaries. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0077) 

§  31 0.40  Allowable  and  unallowable  costa. 

To  be  allowable,  costs  for  which 
reimbursement  is  sought  must  be 
consistent  with  CERCLA  and  with 
Federal  cost  principles  outlined  in  the 
OMB  Circular  A-87,  "Cost  Principles 
for  Stato  and  Local  Governments.”  The 
local  government  may  also  seek 
assistance  from  the  EPA  Regional  Office 
in  determining  which  costs  may  be 
allowable.  Final  determination  of  the 
reasonableness  of  the  costs  for  which 
reimbursement  is  sought  will  be  made 
by  EPA. 

(a)  Allowable  cost.  In  general, 
allowable  costs  are  those  project  costs 
are  eligible,  reasonable,  necessary  and 
allocable  to  the  project.  Costs  allowable 
for  reimbursement  may  include,  but  are 
not  limited  to: 

(1)  "Disposable  materials  and 
supplies"  acquired,  consumed,  and 
expended  specifically  for  the  purpose  of 
the  response  for  which  reimbursement 
is  being  requested  (hereafter  referred  to 
as  "the  response”); 

(2)  Compensation  for  unbudgeted 
wages  of  employees  for  the  time  and 
efforts  devoted  specifically  to  the 
response  that  are  not  otherwise 
provided  for  in  the  applicant’s  operating 
budget  (e.g.,  overtime  pay  for  permanent 
full-time  and  other  than  full-time 
employees); 

(3)  Rental  or  leasing  of  equipment 
used  specifically  for  the  response  (e.g., 
protective  equipment  or  clothing, 
scientific  and  technical  equipment) 
(Note:  reimbursement  for  these  costs 
will  not  exceed  the  duration  of  the 
response); 

(4)  Replacement  costs  for  equipment 
owned  by  the  applicant  that  is 
contaminated  beyond  reuse  or  repair,  if 
the  applicant  can  demonstrate  that  the 
equipment  was  a  total  loss  and  that  the 
loss  occurred  during  the  response  (e.g., 
self-contained  breathing  apparatus 
irretrievably  contaminated  during  the 
response); 


(5)  Decontamination  of  equipment 
contaminated  during  the  response; 

(6)  Special  technical  services 
specifically  required  for  the  response 
(e.g.,  costs  associated  with  the  time  and 
efforts  of  technical  experts/specialists 
not  otherwise  provided  for  by  the  local 
government); 

(7)  Other  special  services  specifically 
required  for  die  response  (e.g.,  utilities);^ 

(8)  Laboratory  costs  for  purposes  of 
analyzing  samples  taken  during  the 
response; 

(9)  Evacuation  costs  associated  with 
the  services,  supplies,  and  equipment 
procured  for  a  specific  evacuation;  and 

(10)  Containerization  or  packaging 
cost  including  transportation  and 
disposal  of  hazardous  wastes. 

(b)  Unallowable  costs.  Unallowable 
costs  for  reimbursement  include,  but  are 
not  limited  to: 

(1)  Purchase  or  routine  maintenance 
of  equipment  of  a  durable  nature  that  is 
expected  to  have  a  period  of  service  of 
one  year  or  more  after  being  put  into  use 
without  material  impairment  of  its 
physical  condition,  except  as  provided 
in  paragraphs  (a)(4)  and  (a)(5'  of  this 
section; 

(2)  Materials  and  supplies  not 
purchased  specifically  for  the  response; 

(3)  Employee  fringe  benefits; 

(4)  Administrative  costs  for  filing 
reimbursement  applications; 

(5)  Employee  out-of-pocket  expenses 
normally  provided  for  in  the  applicant’s 
operating  budget  (e.g.,  meals,  fuel); 

(6)  Legal  expenses  that  may  be 
incurred  as  a  result  of  response 
activities,  including  efforts  to  recover 
costs  for  potentially  responsible  parties; 
and 

(7)  Medical  expenses  incurred  as  a 
result  of  response  activities. 

(c)  Detailed  cost  documentation. 
Detailed  cost  documentation  must  be 
provided  by  the  local  government  and 
ensure  that  costs  incurred  are 
substantiated  and  that  cost 
documentation  is  adequate  for  an 
Agency  audit.  Documentation  of 
response  costs  must  include  at  a 
minimum. 

(1)  Specification  of  the  temporary 
emergency  measures  for  which 
reimbursement  is  requested; 

(2)  Specification  of  the  local  agency 
incurring  the  cost; 

(3)  Detailed  breakdown  of  actual 
costs,  by  cost  element  such  as  overtime, 
equipment  rental; 

(4)  Supporting  documents  such  as 
invoices,  sales  receipts,  rental  or  leasing 
agreements;  and 

(5)  Generally  accepted  accounting 
practices  consistently  applied. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-077) 
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Subpart  C— Procedures  for  Filing  and 
Processing  Reimbursement  Requests 

$310.50  Filing  procedures. 

(a)  Only  one  request  for 
reimbursement  will  be  accepted  for  each 
hazardous  substance  emergency 
requiring  immediate  response  at  the 
local  level.  When  more  than  one  local 
agency  or  government  has  participated 
in  such  a  response,  those  agencies  and 
governments  must  determine  which 
single  entity  will  submit  the  request  on 
behalf  of  them  all. 

(b)  A  request  for  reimbursement  must 
be  submitted  on  EPA  form  9310-1, 
illustrated  in  Appendix  II  of  this  part, 
and  must  demonstrate  that: 

(1)  Costs  for  which  reimbursement  is 
sought  were  incurred  for  temporary 
emergency  measures  taken  by  the  local 
government  to  protect  human  health 
and  the  environment  from  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants  or  contaminants; 
temporary  emergency  measures  may 
include  security,  source  control,  release 
containment,  neutralization  or  other 
treatment  methods,  contaminated  runoff 
control  and  similar  activities  mitigating 
immediate  threats  to  human  health  and 
the  environment; 

(2)  Reasonable  effort  has  been  made  to 
recover  costs  from  the  responsible  party 
and  from  any  other  available  source  and 
that  such  effort  has  been  unsuccessful; 
and 

(3)  Response  actions  were  not 
inconsistent  with  CERCLA,  the  NCP 
and,  if  applicable,  the  local  emergency 
response  plan  required  under  Title  III  of 
SARA. 

(c)  Applicants  must  certify  that: 

Cl)  All  costs  are  accurate  and  were 

incurred  specifically  for  the  response  for 
which  reimbursement  is  being 
requested: 

(2)  The  local  government  complied 
with  the  requirement  to  inform  EPA  or 
the  USCG  of  the  response,  as  specified 
in  §  310.30(b); 

(3)  Reimbursement  for  costs  incurred 
for  response  activities  does  not  supplant 
local  funds  normally  provided  for 
response; 

(4)  The  Potentially  Responsible  Party 
(PRP)  cannot  be  identified  or  is 
unwilling  or  unable  to  pay;  and 

(5)  If  costs  subsequently  are  recovered 
from  responsible  parties  or  other 
sources  after  the  local  government  has 
received  reimbursement  from  the 
Superfund,  the  local  government  agrees 
to  return  to  EPA  the  reimbursement 
monies  for  which  costs  have  been 
recovered. 

(d)  Reimbursement  requests  must  be 
received  by  EPA  within  one  year  of  the 
date  of  completion  of  the  response  for 


which  reimbursement  is  being 
requested.  Late  applications  must 
include  an  explanation  of  the  delay  and 
will  be  considered  on  a  case-by-case 
basis. 

(e)  A  request  for  reimbursement  must 
be  signed  by  the  authorized 
representative  who  is  the  highest 
ranking  official  of  the  local  government 
or  his  or  her  delegate. 

(f)  Completed  application  and 
supporting  data  should  be  mailed  to  the 
LGR  Project  Officer,  Emergency 
Response  Division  (5202-G), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0077) 

§  31 0.60  Verification  and  reimbursement. 

(a)  Upon  receipt  of  a  reimbursement 
request,  EPA  will  verify  that  it  complies 
with  all  requirements.  Where  the 
request  is  incomplete  or  has  significant 
defects,  EPA  will  return  the  request  to 
the  applicant  with  written  notification 
of  its  deficiencies. 

(b)  A  request  returned  to  the.applicant 
for  correction  of  deficiencies  must  be 
resubmitted  to  EPA  within  60  days. 

(c)  For  purposes  of  this  part,  a 
reimbursement  request  is  deemed 
complete  when  EPA  determines  that  the 
request  complies  fully  with  all 
requirements  for  reimbursement  and 
with  all  filing  procedures.  When  the 
request  is  complete,  a  notice  will  be 
provided  to  the  applicant  of  EPA’s 
receipt  and  acceptance  for  evaluation. 

(d)  If  EPA  determines  that  it  cannot 
complete  its  evaluation  of  a  request 
because  the  records,  documents  and 
other  evidence  were  not  maintained  in 
accordance  with  generally  accepted 
accounting  principles  and  practices 
consistently  applied,  or  were  for  any 
reason  inadequate  to  demonstrate  the 
reasonableness  of  the  costs  claimed, 
EPA  may  reject  the  request  or  make 
adjustments,  if  possible.  Further 
consideration  of  such  amounts  will 
depend  on  the  adequacy  of  subsequent 
documentation.  Any  additional 
information  requested  by  EPA  must  be 
submitted  within  60  days  unless 
specifically  extended  by  EPA.  The 
failure  of  the  applicant  to  provide  in  a 
timely  manner  the  requested 
information  without  reasonable  cause 
may  be  cause  for  denial  of  the 
reimbursement  request. 

(e)  When  the  reimbursement  request 
is  completed,  EPA  will  rank  the  request 
on  the  basis  of  financial  burden. 
Financial  burden  will  be  based  on  the 
ratio  of  eligible  response  costs  to  the 
applicant  locality’s  annual  per  capita 
income  adjusted  for  population,  with 
larger  fractions  representing  greater 


burden  than  smaller  fractions.  Per  capita 
income  and  population  statistics  used  to 
calculate  financial  burden  shall  be  those 
published  by  the  U.S.  Department  of 
Commerce,  Bureau  of  the  Census,  in 
Current  Population  Reports,  Local 
Population  Estimates,  Series  P-26, 

"1988  Population  and  1987  Per  Capita 
Income  Estimates  for  Counties  and 
Incorporated  Places,"  Vols.  88-S-SC, 
88-ENC-SC,  88-NE-SC,  88-W-SC,  88- 
WNC-SC,  March  1990.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  are 
available  from  the  Bureau  of  the  Census, 
Office  of  Public  Affairs,  Department  of 
Commerce,  Constitution  Avenue,  NE, 
Washington,  DC  20230  (1-202-763- 
4040).  Copies  may  be  inspected  at  the  . 
U.S.  Environmental  Protection  Agency 
401  M  Street,  SW,  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
N.  Capitol  Street  NW.,  7th  Floor,  suite 
700,  Washington,  DC.  In  ranking 
requests  on  the  basis  of  financial 
burden,  EPA  also  will  give 
consideration  to  other  relevant  financial 
information  supplied  by  the  applicant. 
Once  the  request  is  ranked,  EPA  will: 

(1)  Reimburse  the  request  or; 

(2)  Decline  to  reimburse  the  request; 
or 

(3)  Hold  the  request  for 
reconsideration  if  funding  for  the 
current  review  period  has  been 
exceeded. 

(f)  Reimbursement  will  be  made: 

(1)  Only  for  costs  that  are  allowable, 
reasonable  and  necessary;  and 

(2)  Only  to  the  extent  that  the 
temporary  emergency  measures 
conformed  to  response  criteria 
established  by  CERCLA,  the  NCP  and 
the  local  emergency  response  plan,  if 
applicable. 

fg)  The  EPA  reimbursement  official 
will  provide  the  requester  with  a  written 
final  decision.  Payment  of  approved 
requests  will  be  made  according  to 
§310.80. 

(h)  Requests  that  are  not  reimbursed 
after  initial  consideration  remain  open 
for  reconsideration,  at  the  EPA 
reimbursement  official’s  discretion,  for 
one  year.  EPA  will  notify  the  requester 
in  writing  if  the  request  is  held  for  later 
review.  After  that  time,  an 
unreimbursed  request  will  no  longer  be 
considered  and  EPA  will  notify  the 
requester  in  writing  that  the  request  has 
been  denied. 

§310.70  Records  retention. 

An  applicant  receiving  a 
reimbursement  from  the  Superfund  is 
required  to  maintain  all  cost 
documentation  and  any  other  records 
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relating  to  the  reimbursement  request 
and  to  provide  EPA  with  access  to  such 
records.  If,  after  ten  years  from  the  date 
of  the  reimbursement  from  the 
Superfund,  EPA  has  not  initiated  a  cost 
recovery  action,  the  applicant  need 
retain  the  records  no  longer.  The 
applicant  must  provide  EPA  with  a  60 
day  notice  on  its  intent  to  destroy  the 
records.  This  notification  will  allow 
EPA  the  opportunity  to  take  possession 
of  these  records  before  they  are 
destroyed. 

§  31 0.80  Payment  of  approved 
reimbursement  requests. 

A  reimbursement  from  the  Superfund 
can  be  paid  only  when  Superfund 
monies  are  available.  An  approved 
request  in  excess  of  Superfund 
appropriations  available  to  EPA  may  be 
paid  only  when  additional  money  is 
appropriated.  As  appropriations  in  the 
Superfund  become  available, 


reimbursements  will  be  made  in  the 
order  in  which  approved  requests  are 
ranked,  according  to  relative  financial 
burden. 

$310.90  Disputes  resolution. 

The  procedures  in  this  section  apply 
to  reviews  of  denial  of  reimbursement 
and  reviews  of  amount  of 
reimbursement. 

(a)  The  EPA  reimbursement  official’s 
decision  constitutes  final  Agency  action 
unless  the  requester  files  a  request  for 
review  by  registered  mail  within  60 
calendar  days  of  the  date  of  decision  to 
the  address  given  in  §  310.50(f). 

(b)  The  request  for  review  of  the  EPA 
reimbursement  official’s  final  written 
decision  must  be  filed  with  the  disputes 
decision  official  identified  in  the  final 
written  decision. 

(c)  The  request  for  review  must 
include: 


(1)  A  copy  of  the  EPA  reimbursement 
official’s  final  decision; 

(2)  A  statement  of  the  amount  in 
dispute; 

(3)  A  description  of  the  issues 
involved;  and 

(4)  A  concise  statement  of  the 
requester’s  objection  to  the  final 
decision. 

(d)  After  filing  for  review,  the 
requester: 

(1)  Is  entitled  to  an  informal 
conference  with  the  EPA  disputes 
decision  official; 

(2)  May  be  represented  by  counsel 
and  may  submit  documentary  evidence 
and  briefs  for  inclusion  in  a  written 
record;  and 

(3)  Is  entitled  to  a  written  decision  by 
the  disputes  decision  official  within  45 
days  from  receipt  of  the  request. 
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I  Temporary  Measures  tor  Wticft  Reimbursement  is  Sought 


k.  Oemonatrabon  »mt  Costs  CtaewedOo  Wot  Supplant  Local  Funds  NormaSy  Provided  tor  Response  and  Exceed  Resource#  Commuted  in  Local 
Emergency  Response  Plan 


— - - 

i.  Attach  any  addisonal  maisnai  pertinent  id  the  response 

A  Cost  Information 

' 

a  Total  Response  Cost 

$ 

b  Total  Reimbursement  Requested 

$ 

c  Complete  and  Attach  Table  1 .  "Detailed  Cost  Breakdown' 

0  Complete  and  Attach  Table  2.  "Cost  Recovery  Summary' 
e  Attach  Other  Pertinent  Financial  Information  (See  Instructions) 


5.  Certification  and  Authorization  (To  be  completed  by  highest  ranking  official  of  applying  local  government) 

I  hereby  certify  that: 

(1)  All  costs  are  accurate  and  were  incurred  specifically  for  the  response  for  which  reimbursement  Is  being  requested: 

(2)  The  requirement  to  inform  EPA  or  the  NRC  of  the  response  has  been  met; 

(3)  Reimbursement  for  oosts  incurred  for  response  activities  does  not  supplant  local  funds  normally  provided  for  response; 

(4)  Cost  recovery  was  pursued  as  presented  in  the  attached  Table  2;  and 

(5)  Reimbursement  funds  for  which  costs  are  later  recovered  will  be  relumed  to  EPA. 

I  further  certify  fiat  I  am  authorized  to  request  this  reimbursement  and  to  receive  funds  from  the  Federal  Government 


Pnntod  or  Typed  Name  of  Highest  Ranking  Local  Government 
Official  or  Authorized  Representative 


Signature  of  Highest  Ranking  Local  Government  Official 
or  Authorized  Representative  * 


EPA  Form  #310-1  (Rev  M3)  I 


Form  9310-1  is  not  considered  complete  unless  it  is  signed  by  the  highest 
ranking  official  of  tho  local  government  requesting  reimbursement,  or  signed  by 
the  authonzed  representative  indicated  in  an  enclosed  letter  delegating  signature 
authority  lor  this  application  process. 


BIUJNO  CODE  SS00-60-C 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Rules  and  Regulations  4833 


Appendix  i  to  Part  310.— EPA  Regions  and  NRG  Telephone  Lines 

EPA  Regional  Office 

Telephone  I 

SMn  In  Rtgton 

(617)223-7265 

ME,  NH,  VT,  MA,  Rt,  CT 

ll_ New  York . . . . . . . . . . -  _  — 

(908)  548-8730 

NJ,  NY,  PR,  VI 

III— PhiMoipMe  . 

(215)  597-9898 

PA,  DE.  MD,  DC,  VA,  WV 

IV— Atlanta  .  .  . . . 

(404)  347-4062 

NC,  SC,  TN.  MS,  AL.  GA.  R.  KY 

(312)  353-2318 

OH,  IN,  IL,  Wt,  MN,  liS 

VI— Dallas  . . 

(214)  655-2222 

AR,  LA,  TX,  OK,  NM 

(913)  236-3778 

4A,  MO,  KS,  NE 

VIII— Denver  ^  .  . . . . . . . . 

(303)293-1788 

CO,  UT,  WY,  MT,  NO,  SO 

IX — San  Franrtem  . . . . . . .  .  .  ,,  ,  . 

(415)  744-2000 

AZ.  CA,  NV,  AS,  Ht,  GU,  TT 

X— Seattle . _ . - . . . 

(206)  553-1263 

ID,  OR,  WA  AX 

National  Response  Center 

1-600-424-8802  (National— toll  free) 

202-267-2675  (Washington,  DC) 

BILLING  CODE  6M0-S0-M 
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Appendix  II  -  Application  for  reimbursement  to  local  governments  for  emergency  response  to  hazardous  substance 
releases  under  CERCLA  Section  123 


Plea**  type  or  pnnt  aH  information 


a  Oat*  and  Tima  of  Occurrence  or  Discovery 

b  Location 

d.  Hatardous  Substance*  Rat— ax)  and  Quantity  {Patrolaum.  crude  oil.  or  any  unspecified  fractions  thereof  are  f 
regulator  tor  substances  eiduded  horn  this  program) 


See  $310  . 11(d)  of  the 


additional  m atonal  penment  to  tha  role in 


3.  Response  Description 


a  Data  and  Tim#  of  HazMat 
Response  tninaDon 


c  EPA  Regan 


b.  Contact  Made  With  (Check  one)  You  muat  ensure  that  EPA  or  the  NRC  is  contacted  within  24  hours 
of  the  response  mttiaoon  in  order  to  be  eligible  for  reimbursement. 

□  «»  □ 


d.  Data  and  Time  Contact  Made  |e  Oats  of  Response  Completion  (Local  government  has 
With  EPA  or  NRC  received  all  data,  reports,  and  charges  for  response) 


I.  Junsdoton  in  Winch  Response  Occurred 


g.  Is  your  local  government  a  participant  in  the  Title  III  Emergency  Response 
Plan?  (You  must  parbapate  to  be  eligible  tor  reimbursement.  See  §310.30 
of  the  regulation  tor  possible  waiver  of  this  requirement ) 


(Check  one)  □  Y-  □  No 


EPA  Form  *310-1  (Rev  9-92) 


*  *  *  Follow  instruction*  given  in  "Application  Package"  *  *  * 
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Attachement  1.— Cost  Element  Codes  and  Comments 


Code 

Cost  category 

Cost  element 

Comments 

PC . 

Personnel  Com¬ 
pensation. 

PCI:  Overtime— for  services  In  excess  o(  the  local  agency's 
standard  work  day  or  work  week. 

PC2:  Experts  and  consultants— for  services  rendered  on  a  per 
diem  or  tee  basis  or  tor  services  of  an  intermittent,  advisory 
nature. 

Compensation  of  overtime  costs  Incurred  specifically  for  a  re¬ 
sponse  will  be  considered  only  If  overtime  is  not  otherwise 
provided  for  In  the  applicant's  operating  budget. 

TR _ 

Transportation . 

TR1:  Passenger  vehicle  rental— tor  transportation  of  persons 
during  evacuation. 

TR2:  Nonpassenger  vehicle  rental— for  transportation  of 
equipment  or  supplies. 

Passenger  and  nonpassenger  vehicle  rental  costs  will  be  con¬ 
sidered  for  private  vehicles  not  owned  or  operated  by  the 
applicant  or  other  unit  of  local  government. 

RC  _ 

Utilities . 

RC1:  Utilities — for  power,  water,  electricity  and  other  services 
exclusive  of  transportation  and  communications. 

Utility  costs  will  be  considered  for  private  utilities  not  owned  or 
operated  by  the  applicant  or  other  unit  of  local  government. 

OS - 

Other  Contractual 
Services. 

OSl:  Contracts  for  technical  or  scientific  analysis— for  tasks 
requiring  specialized  hazardous  substance  response  exper¬ 
tise. 

OS&  Decontamination  services — for  specialized  cleaning  or 
decontamination  procedures  and  supplies  to  restore  cloth¬ 
ing,  equipment  or  other  serviceable  gear  to  normal  function¬ 
ing. 

SMI:  Commodities— for  protective  gear  and  clothing,  cleanup 
tools  and  supplies  and  similar  materials  purchased  specifi¬ 
cally  for,  and  expended  during,  the  response. 

May  include  such  items  as  specialized  laboratory  analyses 
and  sampling. 

SM  . 

Supplies  and  Mate¬ 
rials. 

May  include  such  Items  as  chemical  foam  to  suppress  a  fire; 
food  purchased  specifically  for  an  evacuation;  air  purifying 
canisters  for  breathing  appartus;  disposable,  protective  suits 
and  gloves;  and  sampling  supplies. 

EQ  . . 

Equipment . . . 

EQ1:  Replacement— for  durable  equipment  declared  a  total 
loss  as  a  result  of  contamination  during  the  response. 

EQ2:  Rents— for  use  of  equipment  owned  by  others 

Equipment  replacement  costs  will  be  considered  If  applicant 
can  demonstrate  total  loss  and  proper  disposal  of  contami¬ 
nated  equipment. 

Equipment  rental  costs  will  be  considered  for  privately  owned 
equipment  not  owned  or  operated  by  the  applicant  or  other 
unit  of  local  government 

BtLUNQ  CODE  Mt0-60-M 
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Table  2 

t  Recovery  Summary 

y"  must  accompany  each  request  for  reimbursement, 

i  Out  Each  Section  Of  This  Form. 


Brief  Summary  of  Response 


Details 
Attached  * 


'Attach  copies  of  letters,  response  documents,  records,  logs,  etc. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

January  1, 1993. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  this  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  has  been  transmitted 
to  Congress. 

This  report  gives  the  status  of  nine 
deferrals  contained  in  two  special 


messages  far  FY 1993.  These  messages 
were  transmitted  to  Congress  on  October 
1,  and  December  30. 1992. 

Rescissions 

As  of  the  date  of  this  report,  no 
rescission  proposals  are  pending  before 
the  Congress. 

Deferrals  (Attachments  A  and  B) 

Attachment  A  provides  the  status  of 
the  $3,760.0  million  in  budget  authority 
being  deferred  from  obligation  as  of 
January  1, 1993.  Attachment  B  provides 
the  status  of  each  deferral  reported 
during  FY  1993. 


Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  are 
printed  in  the  Federal  Registers  dted 
below:  57  FR  46730,  Friday,  October  9, 
1992. 

[The  second  special  message  for  FY 
1993  had  not  been  printed  in  the 
Federal  Register  as  of  the  date  of  this 
report.] 

Richard  Dannan, 

Director. 

Atachments 
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8TATU8  OF  FY  1993  DEFERRALS 


Amounts 
(In  millions 
of  dollars) 


Deferrals  proposed  by  the  President.. .  4,113.4 

Routine  Executive  releases  through  January  1,  1993.  -353.4 

Overturned  by  the  Congress .  . 

Currently  before  the  Congress .  3,760.0 


•  ! 


r 

I 


4842  Federal  Register  /  Vol.  56.  No.  10  /  Friday,  January  15,  1993  /  Notices 


Federal  Register  /  Voi.  58,  No.  10  /  Friday,  January  15,  1993  /  Notices 


Friday 

January  15,  1993 


Part  VII 

Department  of 
Commerce 

National  Telecommunications  and 
Information  Administration 


Comprehensive  Examination  of  U.S. 
Regulation  of  International 
Telecommunications  Services;  Notice 


4846 


Federal  Register  /  Vol.  58,  No.  10  /  Friday,  January  15,  1993  /  Notices 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Dock*  No.  921251-2351] 

Comprehensive  Examination  of  U.S. 
Regulation  of  International 
Telecommunications  Services 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 

ACTION:  Notice  of  inquiry;  request  for 
comments. 

SUMMARY:  NTIA  is  undertaking  a 
comprehensive  study  to  examine  the 
economic,  technological,  regulatory,  and 
policy  factors  affecting  the  provision  of 
U.S.  international  telecommunications 
services  (hereinafter  identified  as  ITS), 
and  evaluate,  in  light  of  those  factors, 
alternative  regulatory  policy 
approaches.  Public  comment  is 
requested  on  the  issues  identified  in  the 
Notice.  After  analyzing  such  comments, 
NTIA  will  issue,  as  appropriate,  a 
report,  which  may  recommend 
substantive  and  procedural  changes  in 
the  existing  U.S.  regulatory  approach  to 
ITS. 

DATES:  Comments  must  be  filed  on  or 
before  April  20, 1993,  and  reply 
comments  must  be  filed  on  or  before 
May  28, 1993,  to  receive  full 
consideration. 

ADDRESSES:  Comments  (ten  copies) 
should  be  sent  to:  Office  of  International 
Affairs,  NTIA,  U.S.  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.,  NW.,  room  4701,  Washington.  DC 
20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 

M.  Prewitt,  (202)  482-1304  or  Suzanne 
R.  Settle.  (202)  482-1866,  Office  of 
International  Affairs. 

Authority:  The  Telecommunications 
Authorization  Act  of  1992,  Pub.  L.  No.  102- 
538, 106  Stat  3533  (1922). 
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1.  Introduction 

1.  Under  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  Organization 
Act,1  NTIA  serves  as  the  President’s 
principal  adviser  on  domestic  and 
international  telecommunications 
policy.  Accordingly,  NTIA  conducts 
inquiries  and  develops 
recommendations  regarding 
telecommunications  issues  and  presents 
such  recommendations  to  the  public, 
the  Congress,  the  Federal 
Communications  Commission 
(hereinafter  referred  to  as  the 
Commission),  foreign  governments,  and 
others. 

2.  This  Notice  of  Inquiry  (Notice) 
reviews  U.S.  regulation  of  international 
telecommunications  services  (ITS), 
which,  for  purposes  of  this  Notice, 
include  all  types  of  telecommunications 
services  (Le.,  basic  and  enhanced,  voice 
and  non-voice)  provided  between  the 
United  States  and  other  countries.3  To 
the  extent  that  ITS  is  regulated,  such 
regulation  is  primarily  the  responsibility 
of  the  Commission,  which  is  charged  by 
the  Communications  Act  of  1934  with 
“regulating  interstate  and  foreign 
commerce  in  communication  by  wire 


1  The  NTIA  Organization  Act  became  law  as  part 
of  the  Telecommunications  Authorization  Act  of 
1992.  Pub.  L.  No.  102-538, 106  Stat  3533  (1992}. 
This  Act  codifies  the  authority  previously  delegated 
to  NTIA  by  the  President  and  the  Secretary  of 
Commerce. 

1  While  we  use  a  broad  definition  for  ITS,  we 
believe  the  most  economically  significant  market 
segment  is  basic  common  carrier  telephony  service 
(i.e.,  international  message  telephone  service,  or 
IMTS)  and  that  this  is  the  market  segment  of 
greatest  relevance  to  the  issues  raised  in  this  Notice. 
IMTS  is  the  term  used  in  the  international  services 
context  to  describe  the  basic  services  carried  over 
public  switched  networks,  other  than  international 
telegraph  and  international  telex  services. 


and  radio  so  as  to  make  available,  so  far 
as  possible,  to  all  the  people  of  the 
United  States  a  rapid,  efficient,  Nation¬ 
wide,  and  world-wide  wire  and  radio 
communication  service  with  adequate 
facilities  at  reasonable  charges,  *  *  V 3 
The  Notice  also  examines  the 
relationship  between  the  Commission’s 
regulation  of  ITS  (which  extends  only  to 
ITS  within  its  specific  Title  II  or  Title 
III  authority  under  the  Communications 
Act)  and  the  Executive  Branch’s  efforts 
in  the  trade  and  diplomatic  arenas4  to 
open  foreign  markets  to  U.S.  service 
providers  and  encourage,  on  a 
worldwide  basis,  regulatory 
liberalization  (through,  inter  alia,  the 
adoption  of  pro-competitive  policies 
and  the  elimination  of  unnecessary 
government  restrictions)  and  the 
privatization  of  government-owned 
service  providers. 

3.  In  shaping  its  regulatory  approach 
to  ITS  over  the  past  decade,  the 
Commission  has  drawn  on  its 
experience  in  successfully  developing 
pro-competitive,  deregulatory  policies 
for  domestic  telecommunications 
services.  It  does  not  regulate 
international  enhanced  services  and 
private  carriage,  and  has  opened  the 
door  to  competition  in  international 
basic  voice  and  data  common  carrier 
services.  In  contrast,  there  has  been  far 
less  pro-competitive  regulatory  change 
in  most  foreign  markets.  As  a  result,  an 
asymmetrical  international  regulatory 
environment  for  ITS  has  developed. 
Competing  U.S.  carriers  in  the 
liberalized  U.S.  market  are  still 
interacting  primarily  with  foreign 
monopoly  carriers  in  highly  restricted 
foreign  markets.  In  dealing  with  this 
regulatory  asymmetry,  the  Commission 
has  focused  primarily  on  protecting  U.S. 
ratepayers  from  anticompetitive  activity 
by  foreign  monopoly  carriers,  although 
also  expressing  concern  about  the 
opening  and  liberalization  of  foreign 
markets. 

4.  U.S.  Government  officials  and 
telecommunications  industry 
participants  and  observers  have 
increasingly  shown  interest  in  the 
policy  questions  raised  by  foreign 
participation  in  the  U.S.  ITS  market.5 


9  47  U.S.C.  151(1988). 

4  The  Notice  U  not  intended  to  evaluate  the 
underlying  bases  of  these  trade  and  diplomatic 
efforts.  Rather,  it  focuses  on  the  implications  of  the 
interaction  between  these  efforts  and  the 
Commission's  related,  but  not  always  perfectly 
congruent,  regulatory  approach  to  ITS. 

9  See  e.g..  Letter  from  Carla  A.  Hills,  U.S.  Trade 
Representative,  to  Alfred  Sikes,  Chairman,  Federal 
Conmmnications  Commission  (April  17, 1992); 
Letter  from  John  C.  Danforth  and  Bob  Pack  wood, 
U.S.  Senators,  to  Alfred  Sikes,  Chairman,  Federal 
Communications  Commission  (July  28, 1992);  Lettei 
from  John  Dingell,  U.S.  Representative  to  Alfred 
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Some  parties  have  suggested  that  the 
Commission’s  regulatory  approach 
should  take  into  account  a  broader  range 
of  factors,  including  the  trade  and 
international  competitiveness  concerns 
that  the  Executive  Branch  has  pursued 
in  multilateral  and  bilateral  fora. 
According  to  these  parties,  a  new 
regulatory  approach  is  needed  because 
of  major  economic  and  technological 
changes  in  the  international 
marketplace  and  the  slow  response  of 
foreign  countries  to  existing  Executive 
Branch  market-opening  and 
liberalization  initiatives.  These  parties 
argue  that  the  noticeable  disconnect 
between  what  the  United  States  has 
been  seeking  and  what  it  has  been  able 
to  achieve  in  international  fora  requires 
more  aggressive  use  of  domestic 
regulatory  authority  as  a  tool  to  open, 
and  liberalize  the  regulation  of,  foreign 
markets. 

5.  Alternatively,  other  parties  assert 
that  the  Commission,  as  an  independent 
agency  charged  with  the  development  of 
specific  regulations  through  transparent 
public  proceedings,  should  remain 
focused  on  regulatory  objectives  clearly 
within  its  statutory  mandate  (e.g., 
control  of  monopoly  pricing,  prevention 
of  anticompetitive  conduct  by  firms 
with  market  power,  and  removal  of 
barriers  to  competition)  and  should  not 
try  to  pursue  trade,  competitiveness,  or 
other  national  goals  that  arguably  go 
beyond  that  mandate.  According  to 
these  parties,  increased  competition  in 
the  U.S.  ITS  market  (through  both 
domestic  and  foreign  carriers)  has 

roduced  substantial  benefits  for  U.S. 

usiness  and  non-business  consumers, 
which  should  not  be  unnecessarily 
jeopardized.  Furthermore,  they  assert, 
the  success  of  the  U.S.  model  exerts 
continual  pressure  on  other  nations  to 
likewise  open  and  liberalize  their 
telecommunications  markets.  These 
parties  ultimately  argue  that  proposals 
to  pursue  a  broader  range  of  national 
goals  through  the  Commission’s 
regulatory  process,  even  though  well- 
intentioned,  are  fundamentally 
misguided:  such  approaches  not  only 
are  legally  dubious  and  institutionally 
inappropriate,  but  also  would  ultimately 
prove  counterproductive  in  effect. 

6.  NTTA  believes  it  is  necessary  and 
timely  to  examine  the  following  issues: 
(a)  The  underlying  premises  and 
specific  provisions  of  the  current  U.S. 
regulatory  regime;  (b)  the  underlying 
causes  of  asymmetries  between  U.S.  and 
foreign  regulatory  regimes  and  markets; 

Sikes,  Chairman,  Federal  Communications 
Commission  (August  5, 1992);  and  Letter  from 
Robert  Allen,  Chairman,  AT&T,  to  Alfred  Sikes, 
Chairman,  Federal  Communications  Commission 
(September  30, 1992). 


(c)  the  interaction  between  U.S. 
regulation  and  the  broader  trade  and 
competitiveness  goals  that  the  United 
States  has  pursued  in  international  fora; 

(d)  consumer  benefits  from  continued 
application  of  pro-competitive  U.S. 
regulatory  policies;  (e)  comparative 
competitive  opportunities  for  U.S.  firms 
from  opening  and  liberalizing  foreign 
markets;  (f)  the  impact  of  changes  (i.e., 
regulatory,  economic,  and 
technological)  in  the  ITS  marketplace  on 
U.S.  public  policy;  and  (g)  the  types  of 
changes,  if  any,  needed  in  the  U.S. 
regulatory  approach  to  ITS  to  advance 
broader  national  goals  and/or  to  achieve 
a  higher  level  of  integration  and 
consistency  in  U.S.  policy-making. 

7.  Through  this  Notice,  NTIA  also 
hopes  to  develop  a  strong  factual  record 
on  ITS  market  conditions  and  a  sound 
analytical  framework  for  assessing  the 
impact  of  U.S.  regulation  of  ITS  on  the 
ability  of  U.S.  users  to  reap  the  benefits 
of  pro-competitive  policies  and  the 
ability  of  U.S.  firms  to  compete  in  the 
global  marketplace.  NTIA  further  hopes 
that  this  factual  record  and  analytical 
framework  will  provide  the  basis  for 
policy  insights  and  recommendations 
that  will  help  the  Commission,  the 
Executive  Branch,  and  the  Congress  in 
dealing  with  ITS  issues  over  the  next 
decade. 

8.  In  the  following  four  sections,  this 
Notice:  (a)  Describes  the  evolution  of 
U.S.  ITS  regulationf  (b)  Reviews  changes 
in  the  structure  of  the  U.S.  and  foreign 
telecommunications  markets,  which  are 
creating  new  challenges  for  U.S.  ITS 
policy-making;  (c)  describes  Executive 
Branch  efforts  to  achieve  parity  for  U.S. 
carriers  in  foreign  markets;  and  (d)  sets 
forth  a  series  of  questions  that  need  to 
be  addressed.  Parties  are  asked  to 
specifically  address  these  questions, 
found  in  Section  V,  in  their  comments. 

II.  Evolution  of  U.S.  Regulatory 
Environment  for  ITS 

A.  Introduction 

9.  International  telecommunications 
services,  in  contrast  to  domestic 
services,  are  generally  provided  as  a 
cooperative  venture  between  national 
carriers  or  telecommunications  entities 
in  different  countries,  irrespective  of 
market  or  regulatory  structures  in  each 
nation.  Historically,  especially  in  the 
earlier  part  of  this  century,  fairly  stable 
national  market  structures  existed  for 
ITS.  Following  the  theory  of  “natural 
monopoly,”  most  markets  were 
patterned  on  the  traditional  model  of  a 
regulated,  often  government-owned  or 
controlled,  monopoly  service  provider. 
Typically,  a  government-owned  Post, 
Telegraph,  and  Telephone  (PTT) 


operator6  held  exclusive  rights  for  all 
domestic  and  international  facilities, 
including  the  underlying  network,  as 
well  as  for  services  provided  over  the 
network  and  equipment  attached  to  the 
network.  Foreign  monopoly  carriers  and 
their  sovereign  national  governments 
thus  controlled  the  foreign  end  of 
transmission  facilities  and  networks  to 
which  privately  owned  U.S.-based 
carriers  connected  in  order  to  provide 
ITS  from  the  United  States  to  foreign 
points. 

10.  In  the  United  States,  privately- 
owned  entities  provided  government- 
regulated  ITS  to  the  public.  However, 
U.S.  regulatory  policies  distinguished 
between  voice  services,  where  American 
Telephone  and  Telegraph  (AT&T)  held 

a  monopoly,  and  record  services 
(telegraph,  telex,  and  data),  where 
competition  existed.7  The  Commission’s 
jurisdiction  over  ITS,  like  that  of  its 
foreign  counterparts,  was  limited  to  the 
end  within  its  own  country.8 

11.  Certain  legal  and  regulatory 
provisions  adopted  in  this  historical 
context  continue  to  have  an  impact  on 
the  provision  of  ITS  today.  These 
provisions  address  concerns  related  to 
national  security,  foreign  ownership, 
and  facilities  construction  and  use  for 
the  provision  of  ITS.  While  the  United 
States  has  generally  kept  its  market 
open  to  participation  by  foreign-owned 
entities,  based  on  a  longstanding  policy 
of  national  treatment  in  investment,9 
Congress  has  dealt  with  foreign 
ownership  issues  affecting  ITS  in  a  few 
specific  contexts.  Over  time,  the 
Commission  has  also  considered  foreign 
ownership  in  certain  specific  instances, 
in  acting  on  its  public  interest  mandate 
under  the  Communications  Act. 

12.  For  example,  in  1921,  the 
Congress  enacted  the  Submarine  Cable 
Landing  License  Act.10  The  Act  requires 
prior  authorization  from  the  U.S. 
government  to  land  a  cable  and  permits 
withholding  of  such  authorization,  or 
revocation  of  existing  authorization,  if 
U.S.  nationals  are  not  granted  reciprocal 
landing  rights  in  a  foreign  applicant’s 

6  As  a  result  of  restructuring,  many  PTTs  are  now 
identified  as  ‘Telecommunications 
Administrations”;  both  terms  are  used  in  this 
Notice. 

7  Record  services  were  provided  by  regulated 
“international  record  carriers”  (IRCs),  the  largest  of 
which  were  Western  Union  International,  RCA 
Global  Communications,  and  ITT  WorldCom.  See 
infra  note  31. 

•This  contrasts  with  interstate  domestic  services, 
where  the  Commission's  jurisdiction  extends  from 
end  to  end.  47  U.S.C  151-152  (1988). 

9  See  eg.,  Letter  from  Charles  H.  Dallara, 
Assistant  Secretary,  International  Affairs, 
Department  of  the  Treasury,  to  Donna  R.  Searcy, 
Secretary,  Federal  Communications  Commission 
(Jan.  29, 1991). 

,047  U.S.C.  34-39  (1988). 
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home  country.1 1  While  the  Act  was 
adopted  at  a  time  when  transoceanic 
cables  between  the  U.S.  and  foreign 
points  were  owned  entirely  by  one 
entity,  it  also  applies  when  there  is  joint 
provision,  as  is  the  case  today.12 

13.  Similarly,  in  1934,  the  Congress 
addressed  national  security  concerns  in 
the  Communications  Act.  Section  310 
prohibits  alien  or  foreign  corporations, 
and  certain  corporations  partially 
owned  or  controlled  by  an  alien  or 
foreign  entity,  from  obtaining  a 
“broadcast  or  common  carrier  or 
aeronautical  en  route  or  aeronautical 
fixed  radio  station  license.” 13 This 
prohibition,  which  is  still  in  force  today, 
does  not  apply  to  the  resale  of 
telecommunications  services,  so  foreign 
entities  may,  through  certain  resale 
activities,  enter  markets  otherwise 
covered  by  the  prohibition. 

14.  In  the  1930s,  in  the  record  (or  non- 
voice)  market,  the  Commission 
recognized  that  asymmetric  regulation 
of  foreign  monopolies  and  competitive 
U.S.  record  carriers  could  produce 
anticompetitive  effects  through 
monopoly  leveraging  at  the  foreign  end. 
The  Commission  therefore  adopted  a 
“uniform  settlements  policy”  for 
dividing  revenues  between  U.S.  record 
carriers  and  their  foreign  counterparts.14 
The  purpose  was  to  prevent  foreign 
monopolies  from  engaging  in 
“whipsawing,”  using  their 
monopoly  power  to  play  one  U.S. 
carrier  against  another  to  gain 
concessions  and  benefits,  ultimately 
harming  U.S.  ratepayers.15  The 


u  Id.  By  requiring  such  reciprocal  treatment,  the 
Act  protect*  "the  interests  of  the  United  States  and 
its  citizens  in  foreign  countries  in  connection  with 
the  issuance  of  cable  landing  rights."  For  a 
discussion  of  the  history  of  this  statute,  see  Tel- 
Optlk  Ltd.,  Memorandum  Opinion  and  Order,  100 
FCC  2d  1033. 1642—44,  paras.  21-22  (1995). 

11  See  generally  Tel-Optik  Ltd.,  supra  note  11 , 100 
FCC  2d  at  p.  1043,  para.  22. 

13  47  U.S.C.  310(b)  (1988).  The  restriction  applies 
to  atteos  and  their  representatives;  corporations 
organized  under  the  laws  of  foreign  governments; 
corporations  with  any  alien  officers  or  directors,  or 
with  more  than  one- fifth  stock  ownership  by  aliens 
or  foreign  governments  or  their  representatives;  and 
corporation*  directly  or  indirectly  controlled  by 
other  corporations  of  which  any  officer  or  more 
than  one- fourth  of  the  directors  are  aliens,  or  of 
which  mere  than  one-fourth  of  the  stock  is  owned 
or  voted  by  aliens,  their  representatives,  or  by  any 
foreign  government,  if  the  Commission  finds  that 
the  public  interest  will  be  served  by  the  refusing  or 
revoking  of  a  license. 

14  The  settlements  process  governs  the  amount  a 
carrier  in  one  country  pays  a  carrier  in  another 
country  to  complete  calls. 

nMackay  Radio  and  Tel.  Co.,  Inc..  2  FCC  S92 
(1936),  aff’d,  Slackay  Radio  and  Tel.  Co ^  Inc.  v. 
FCC,  97  F.Zd  641  (1938).  Without  the  uniformity 
policy,  foreign  monopolies  could  negotiate  a  more 
advantageous  settlement  from  a  U.S.  carrier  seeking 
to  enter  the  market  or  increase  its  market  share, 
possibly  leading  to  higher  costs  for  the  U.S.  carrier 
and  thus  higher  rates  for  U.S.  ratepayers. 


uniformity  policy  required  that 
agreements  concluded  between  U.S. 
carriers  and  foreign  correspondents  for 
the  provision  of  service  contain  uniform 
terms  ami  conditions,  including 
uniform  accounting  rates,16  uniform 
settlement  rates,17  and  a  50-50  division 
of  the  accounting  rate.1* 

15.  With  regard  to  international 
facilities,  the  development  of  satellite 
technology  in  the  1960s  created 
opportunities  to  enhance  significantly 
the  range  and  quality  of  ITS.19  In  1964, 
at  the  initiative  of  the  United  States,  the 
International  Telecommunications 
Satellite  Organization  (Intelsat)  was 
created  as  a  single  global 
telecommunications  satellite  system  to 
provide  expended  services  to  all  areas  of 
the  world.20  Intelsat  owns  and  operates 
the  space  segment  (the  satellites  and  the 
tracking,  telemetry,  command,  control, 
monitoring  and  related  facilities  and 
equipment),  while  the  earth  stations 
handling  actual  traffic  are  typically 
owned  and  operated  by  operating 
entities  (called  “Signatories”)  in  each  of 
the  member  countries.21  The  U.S. 
Signatory,  the  Communications  Satellite 
Corporation  (Comsat),  a 
Congressionally-chartered,  private 
corporation,  is  regulated  as  a  common 
carrier  by  the  Commissi  cm. 22 


“An  "accounting  rate"  is  a  negotiated  rata  of 
reimbursement  far  service  the!  is  recovered  by  the 
Initiating  and  terminating  entities.  Regulation  of 
Inti  Accounting  Rates,  Second  Report  and  Order 
and  Second  Further  Notice  of  Proposed 
Rulemaking.  CC  Docket  No.  90-337,  Phase  H.  FCC 
92-496,  n.3  ( released  Nov.  27, 1982). 

17  A  "settlement  rate"  is  the  rate  of  exchange  by 
which  an  accounting  rate  is  converted  from  one 
currency  to  another.  More  recently,  this  term  also 
has  been  used  to  refer  to  each  correspondent's 
portion  of  die  accounting  rate,  generally  one-half. 

Id. 

“  Most  operating  agreements  provide  that  the  two 
correspondents  split  the  accounting  rate  90-56.  Id. 

19  Satellite  policies  are  briefly  discussed  as 
background  information  in  this  Notice  because  of 
their  relevance  to  competitive  developments  in  the 
ITS  facilities  market.  This  Notice  does  not  seek 
comment  on  competition  in  international  satellite 
services  per  se  in  light  of  the  Executive  Brandi’s 
recent  major  review  of  its  separate  satellite  systems 
policy.  Discussed  infra  at  para.  20. 

10  The  1964  provisional  agreement  cresting 
Intelsat  was  finalised  in  1973  in  the  Agreement 
Relating  to  the  International  Telecommunications 
Satellite  Organization.  Aug.  20, 1971,  23  U.S.T. 
3813,  T.I.A.S.  No.  7532  (Entered  into  Force,  Feb.  12, 
1973). 

21  The  Intelsat  consortium  has  grown  to  include 
125  countries  and  now  operates  s  worldwide 
system  of  nineteen  satellites.  Similarly,  the  United 
States  is  one  of  67  member-nations  of  the 
Intematioaal  Maritime  Satellite  Organization 
(INMARSAT),  which  operates  a  global  maritime 
satellite  tdecommu  nications  system.  Comsat  is  the 
U.S.  Signatory  and  markets  a  variety  of  maritime, 
land  mobile,  and  aeronautical  services.  47  U.S.C. 
751-757  (1998k  See  also  Convection  on  the  hsfl 
Maritime  Satellite  Organization,  Sept  3. 1976, 
revised  London.  July  16. 1979.  T.LA-S.  No.  9605. 31 
U.S.T.  1. 

22  47  U.S.C  721  (1988). 


16.  The  Commission  also  instituted 
guidelines,  on  a  region-by-regian  basis, 
requiring  U.S.  carriers  to  distribute 
circuits  used  to  provide  U.S.-foreign 
telephone  service  through  “balanced 
loading”  of  satellite  and  submarine 
cable  facilities.23  The  “balanced 
loading*'  method  sought  to  place,  to  the 
maximum  extent  possible,  an  equal 
number  of  circuits  on  each  type  of 
facility  used  to  provide  service  between 
the  United  States  and  a  given  country.24 
This  method  purported  to  maintain  the 
viability  of  the  global  satellite  system  by 
requiring  substantial  use  of  Intelsat's 
facilities  by  US.  carriers  that  served  end 
users  directly  and  also  held  investment 
interests  in  submarine  cables.25 

B.  Opening  the  US.  ITS  Market  to 
Competition 

17.  Prior  to  the  1970s,  ITS  represented 
a  very  small  portion  of  U.S. 
telecommunications  traffic.  Then,  a 
combination  of  improved  facilities  (such 
as  high  capacity  submarine  cables, 
satellites,  and  greater  availability  of 
private  leased  circuits)  and  pent-up 
demand  stimulated  an  expansion  in  ITS 
traffic.26  In  this  environment,  the 


23  The  Coaunfsaion  initially  addressed 
question  of  circuit  distribution  when  considering  an 
application  for  authority  to  construct  a  submarine 
cable  filed  after  tbs  advent  of  satellite 
communications.  ITT  Cobh  and  Radio,  Inc. — 
Puerto  Rico,  et  aL,  Memorandum  Opinion  and 
Order,  5  FCC  2d  823  (1966)  (policy  statement)  and 
AT&T,  Memorandum  Opinion,  Order,  and 
Authorization,  7  FCC  2d  959  (1967).  The 
Commission's  circuit  distribution  policies  than 
evolved  over  time  in  different  regions  as  part  of 
facilities  planning  proceedings  or  as  part  of 
individual  transmission  system  authorizations.  For 
additional  background  on  development  of  this 
policy,  see  Policy  for  the  Distribution  of  U.S.  htfl 
Comer  Circuits  Among  Available  Facilities  During 
the  Post-1988  Period.  Notice  of  Proposed 
Rulemaking,  2  FCC  Red  2109,  2109-21,  paras.  4- 
16  (1987). 

24  See,  e.g.,  Inquiry  brio  the  Policies  to  bs 
Followed  in  the  Authorization  of  Common  Carrier 
Facilities  to  Meet  North  Atlantic 
Telecommunications  Needs  During  the  1985-1995 
Period.  Second  Report  and  Order,  101  FCC  Zd  1259, 
1261,  para.  3.  n.5  (1985). 

23  Policy  for  the  Distribution  of  US.  Inti  Carrier 
Circuits  Among  Available  Facilities  During  the  Post- 
1988  Period,  Report  and  Order.  3  FCC  Red  2156. 
2160.  para.  27  (1986).  The  Commission's 
involvement  in  circuit  distribution  arose  (hie  to  its 
1966  policy  limiting  Comsat's  role  primarily  to  that 
of  a  '‘carrier's  carrier, “  providing  satellite  circuits 
to  other  carriers  for  their  use  in  furnishing 
international  common  carrier  services  to  end  users, 
under  all  but  exceptional  circumstances.  Comsat 
consequently  relied  on  AT&T  and  the  international 
record  carriers  for  nearly  all  of  its  traffic.  The 
Commission  was  concerned  that  AT&T  and  the 
international  record  carriers,  which  held  interests 
in  submarine  cables,  might  not  use  the  global 
system  developed  under  the  Satellite  Act  unless 
required  to  do  so.  Id.  at  2160,  pare.  27,  n.11. 

26  See  generally  Overseas  Communications 
Services,  Report  and  Order,  92  FCC  2d  641, 654- 
57,  paras.  32-39  (1982);  Natl  Telecommunications 
and  Information  Admin.,  U.S.  Dept  of  Commerce. 
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Commission's  policies  favoring 
competition  in  domestic 
telecommunication  services 
increasingly  influenced  its  development 
of  policies  governing  ITS. 

IB.  Over  the  past  20  years,  the 
Commission  has  advocated  competition 
in  domestic  services  and  equipment  to 
encourage  increased  innovation,  greater 
efficiency,  additional  service  options, 
and  reduced  rates  for  users.  The 
Commission  first  permitted  service 
competition  in  the  provision  of 
interstate  private  lines  and  gradually 
extended  this  policy  (with  some 
prodding  from  the  courts)  to  interstate 
switched  services.27  The  AT&T  consent 
decree  also  fostered  competition  by 
divesting  the  Bell  Companies  from 
AT&T  and  according  all  interstate  long 
distance  providers  the  same  quality  of 
interconnection  to  the  local  exchange 
afforded  AT&T.2*  Furthermore,  the 
deregulation  of  the  customer  premises 
equipment  and  enhanced,  or  value- 
added,  services  markets  resulted  in 
competition  and  a  wide  array  of  new 
choices  fior  consumers.29  Finally,  as  a 
complement  to  promoting  competition 
among  common  carriers,  the 
Commission  also  permitted  users  to 
build  their  own  private  networks  and 
non-carriers  to  provide  private 
telecommunications  services  as 

NTIA  Special  Pub.  No.  R8-21,  NTIA  Telecom  2000: 
Charting  the  Course  fora  New  Century  ch.  1  (1968). 

27  After  instituting  an  open  so  try  policy  for 
private  line  carriers,  the  Commission  authorized 
unlimited  sharing  and  resale  of  private  line 
services,  eventually  allowing  competitive  multiple 
entry  into  all  interstate  switched  services.  See 
Specialized  Common  Carrier  Services,  First  Report 
and  Order,  29  PCC  2d  870  (1971),  recon.  denied,  44 
FOC  2d  467  (1973).  affd  sub  nom.  Washington 
Utilities  &  Transportation  Comm’n  v.  FCC,  513  F.2d 
1142  (9th  Clr.  1975),  cart,  denied,  Nafl  Assoc,  of 
Regulatory  Utility  Comn..  423  U.S.  836  (1975); 
Resale  and  Shared  Use  of  Common  Carrier  Services, 
Report  and  Order.  60  FCC  2d  261  (1976),  recon.  62 
FCC  2d  588  (1977),  affd  sub  nom.  AT&T  v.  FCC, 

572  F.2d  17  (2d  Cir.)  cert,  denied,  439  U.S.  675 
(1978). 

28  Modification  of  Final  Judgment  United  States 
v.  AT&T.  552  F-Supp.  131  (DJJ.C.  19821,  affd  sub 
nom.  Maryland  v.  United  States,  460  U.S.  1001 
(1983).  A 1982  antitrust  consent  decree,  effective  in 
1964  divested  AT&T  of  its  local  telephone 
companies,  now  known  ae  Bell  Operating 
Companies  (BOCa).  The  BOCa.  which  provide  local 
telephone  service  to  about  80  percent  of  die  U.S. 
population,  were  precluded  from  several  lines  of 
business  under  the  decree,  including  the  provision 
of  ITS  to  and  from  die  United  States. 

Admin..  U.S.  Dept  of  Commerce,  NTIA  Special 
Pub.  No.  91-26,  The  NTIA  Infrastructure  Report  : 
Telecommunications  in  the  Age  of  Information 
204-206  (1991).  See  also  Second  Computer  Inquiry, 
Final  Decision,  77  FCC  2d  384,  recon.  84  FOC  2d 
50  (1960)  (Computer  Of  further  ncotL.  88  FOC  2d 
512  (1981),  aff  d  sub  nom.  Computer  and 
Communications  Indus.  Ass'n.  r.  FCC,  893  F.2d  198 
(IXC  Ctr.  1982).  cart,  denied,  481  U.S.  938  (1983). 


alternatives  to  common  carrier 
offerings.30 

19.  The  Commission  began  to  apply 
these  procompetitive  policies  to  ITS 
through  a  series  of  decisions  in  the 
1980s.  With  Congressional  support,  the 
regulatory  distinction  between  voice 
and  record  services  was  eliminated.31 
The  Commission  further  ruled  that 
enhanced  services  (including 
international  value-added  services)  were 
not  subject  to  traditional  common 
carrier  regulation  under  Title  Q  of  the 
Communications  Act; 32  and  permitted 
Comsat,  which  provided  satellite 
transmission  facilities,  to  serve  both 
carrier  and  non-carrier  entities.33  As  in 
the  domestic  arena,  these  steps  were 
taken  to  encourage  the  ITS  market 
structure  to  develop  in  a  manner  that 
would  increase  efficiency  in  the  use  of 
services  and  facilities,  expand  consumer 
choice,  create  more  diverse  service 
offerings,  and  lower  rates  in  the  ITS 
market.34 

20.  The  Commission  also  promoted 
competition  in  the  facilities  used  to 
provide  ITS.33  Until  1984,  when  the 
United  States  adopted  a  policy  to  allow 
satellite  competition,  Intelsat  existed  as 
a  virtual  monopoly  supplier  of 
international  satellite  services.  In  1984, 

30  See  generally  Domestic  Fixed-Satellite 
Transponder  Sales,  Memorandum  Opinion.  Order 
and  Authorization.  90  FCC  2d  1238, 1246.  para.  21 
(1982).  affd.  Wold  Communications,  Inc.  v.  FCC, 

735  F.2d  1465  (D.C.  Cir.  1984). 

31  See  AT&T,  Memorandum  Opinion,  Order  and 
Authorization,  75  FCC  2d  882  (1980)  (Datapbone); 
Western  Union  Int’l,  Inc .,  Memorandum  Opinion. 
Order  and  Authorization,  76  FCC  2d  166  (1980) 
(Date))  affd.  Western  Union  Inl'l,  fee.  v.  FCC,  673 
F.2d  539  (D.C.  Or.  1982).  With  three  orders,  the 
Commission  partially  removed  the  dichotomy 
between  voice  and  record  services,  allowing  AT&T 
to  offer  data  services  and  record  carriers  to  offer 
voice  services  under  limited  conditions.  Congress 
subsequently  abolished  this  dichotomy  completely 
in  1981.  see  47  U.S.C  222  (1988).  and  the 
Commission  than  implemented  this  statutory 
change.  See.  e.g..  Inti  Record  Carriers,  Policy 
Statement  and  Order,  78  FCC  2d  115  (1980)  and 
Customer  Use  of  Telex  Setv.,  Report,  Order  and 
Further  Notice  of  Proposed  Rulemaking,  78  FCC  2d 
61  (1980);  both  affd  sub  nom.  Western  Union  Tel. 
Co.  v.  FCC,  B65  F.2d  1126  (D.C.  Or.  1981). 

32  Computer  D,  supra  note  29. 

33  See  Proposed  Modifications  of  the 
Commission 's  Authorised  User  Policy  Concerning 
Access  to  Int  i  Satellite  Services  of  Comsat,  Report 
and  Order,  90  FCC  2d  1394  (1982)  ( Authorised  User 
I),  revising  Authorised  Entities  and  Users,  4  FOC  2d 
421  (1966);  Authorised  User  Policy.  Second  Report 
and  Oder.  Memorandum  Opinion  and  Order,  100 
FCC  2d  177  (1985)  (Authorised  User  H):  Authorised 
User  Policy,  59  Rad.  Rag.  (PftF)  213  (1985),  affd 
Western  Union  bifl,  Inc..  61  Rad.  Reg.  2d  (P*F)  954 
(D.C  Cir.  1968). 

34  See.  e.$*  Datapbone.  75  FOC  2d  at  695-96, 
pare.  AXDoteL.  76  FCC  2d  at  181-82.  pares.  46-49; 
Computer  n,  77  FOC  2d  at  427-28.  pares.  111-112. 

33  Policy  for  the  Distribution  of  United  States  htfl 
Carrier  Circuits  Among  Available  Facilities  During 
the  Past-t$t8  Period.  Report  and  Oder,  3  FCC  Red 
2198, 2180.  pans.  28-27  (1988)  (Inti  Carrier 
Circuits}. 


the  Executive  Branca  determined  that 
separate  international  satellite  systems 
were  required  in  the  national  interest 36 
and  set  forth  criteria  to  establish 
competitive  satellite  systems,  while 
minimizing  the  adverse  impact  on 
Intelsat37  The  Commission  established 
the  regulatory  framework  far  the 
authorization  of  separate  systems,3* 
which  was  recently  revised  pursuant  to 
further  Executive  Branch  guidance,39  to 
allow  for  a  greeter  range  of  services  and 
the  eventual  elimination  of  restrictions 
on  competition.40 

21.  In  1988,  the  Commission 
terminated  its  circuit  distribution 
guidelines.41  It  found  they  were  no 
longer  needed  to  provide  a  firm  basis  for 
Intelsat’s  operations,  due  to  Intelsat’s 
growth  and  a  clear  commitment  by 
AT&T  to  make  substantial  use  of  the 
Intelsat  system,  as  evidenced  by  an 
agreement  between  AT&T  and  Comsat 
In  addition,  the  Commission  determined 
that  guaranteeing  such  traffic  to  Intelsat 
created  disincentives  for  it  to  adapt  to 
an  increasingly  competitive 
environment.  Furthermore,  the 
Commission  preferred  that  both  carriers 
and  users  be  permitted  to  make 
decisions  regarding  facilities  and 
services  free  from  unnecessary 
regulatory  interference.42 

34  Presidential  Determination  No.  85-2. 49  Fed. 
Reg.  46,987  (1984).  By  1984.  six  U.S.  companies 
had  filed  applications  with  the  Commission 
proposing  to  build,  launch,  and  operate  private 
international  separate  satellite  systems  to  compete 
with  Intelsat.  These  applications  prompted  the  US. 
government  to  convene  an  Executive  Branch  Senior 
Interagency  Group  on  International 
Communications  and  Information  Policy  to  address 
the  need  for  a  new  US.  government  policy,  which 
eventually  led  to  the  1984  Presidential 
Determination. 

33  Letter  from  George  P.  Shultz,  Secretary  of  State 
and  Malcolm  Baldrige,  Secretary  of  Commerce,  to 
Mark  S.  Fowler,  Chairman,  Federal 
Communications  Commission  (Nov.  28, 1984). 

31  Establishment  of  Satellite  Systems  Providing 
Int'l  Communications  (Separate  Systems  Order}, 
Report  and  Order,  191  FCC  2d  1046  (1985),  neon. 

61  Rad.  Reg.  2d  (P8F)  849,  further  neon.  1  FCC  Red 
439  (1986).  The  Com  in  lesion  found  that  separate 
systems  were  beneficial  to  users  but  it  prohibited 
their  interconnection  with  the  public  switched 
network,  a  restriction  it  considered  "reasonable  and 
workable."  Id.  at  1050. 1062, 1096.  paras.  5. 36. 105. 
respectively. 

39  Letter  from  James  A.  Baker,  QL  Secretary  of 
State  and  Robert  Moebacbar.  Secretary  of 
Commerce,  to  Alfred  Sikes,  Chairman.  Federal 
Communications  Commission  (Nov.  27, 1961). 

40  Permissible  Services  af  US.  Licensed  Inti 
Communications  Satellite  Systems  Separate  from 
the  Int'l  Telecommunications  Satellite  Org. 
(INTELSAT}.  Order.  7  FCC  Red  2313. 2313-14. 
paras.  5-8  (1982)  (providing  for  the  elimination  of 
the  restriction  on  interconnection  to  the  public 
switched  network  by  January  1. 1967). 

••See  generally  Inti  Carrier  Circuits,  sapm  note 
35. 

41  Id  at  2180.  pares.  28-27. 
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C.  Regulatory  Approach  Governing  ITS 

22.  Having  established  competition  as 
a  fundamental  premise  in  its  approach 
to  ITS,  the  Commission  has  sought  to 
apply  this  principle  to  specific  areas 
where  it  is  required  to  take  regulatory 
action.  We  discuss  below  a  number  of 
these  specific  areas,  including:  (1)  the 
international  accounting  and 
settlements  process;  (2)  rules  pertaining 
to  international  resale;  (3)  U.S. 
regulatory  treatment  of  carriers 
providing  ITS;  and  (4)  specific  requests 
for  authorization  to  provide 
international  facilities  or  services. 

1.  International  Settlements  Between 
Carriers  and  the  Impact  on  Customers’ 
Calling  Rates 

23.  The  potential  for  anticompetitive 
leveraging  by  foreign  monopolies 
through  “whipsawing”,  earlier 
addressed  by  the  Commission,  remained 
a  concern  in  the  1980s.  In  reexamining 
the  uniform  settlements  policy,  the 
Commission  found  its  continued 
application  to  parallel  routes  to  be  in 
the  public  interest,  although  it 
announced  that  it  would  consider 
waivers  on  a  case-by-case  basis,  and  that 
increased  competition  could  be  a  factor 
supporting  grant  of  a  waiver.43 

24.  In  the  mid-1980s,  the  Commission 
reaffirmed  the  application  of  its  uniform 
settlements  policy  (renamed 
“international  settlements  policy”)  to 
record  carriers  and  determined  that  the 
policy  should  also  extend  to  basic  voice 
services,  as  burgeoning  domestic 
competition  for  such  services  had 
enabled  foreign  PTTs  to  engage  in 
whipsawing.44  The  Commission  further 
modified  its  rules  in  order  to  prevent 
foreign  monopolies  from  obtaining 
advantages  through  indirect  transit 
routes  for  telecommunications  traffic, 
although  it  sought  to  retain  some 
flexibility  for  carriers  in  making  route 
arrangements.43 

25.  In  a  1990  rulemaking,  the 
Commission  for  the  first  time  turned  its 
attention  to  the  increasing  U.S.  net 
settlements  deficit  and  to  the  obstacles 


43  Uniform  Settlement  Bates  on  Parallel  Int’l 
Communications  Routes,  Memorandum  Opinion 
and  Order,  84  FCC  2d  121, 123.  para.  8  (1980). 

44  Implementation  and  Scope  of  the  Uniform 
Settlements  Policy  for  Parallel  Int'l 
Communications  Routes,  59  Rad.  Reg.2d  (PftF)  982 
(1988)  (Uniform  Settlements  Policy ).  Specifically,  as 
the  number  of  U.S.  carriers  competing  for  voice 
traffic  increased,  foreign  monopolies  were  better 
able  to  play  off  individual  carriers  against  each 
other.  The  Commission  also  considered  applying 
the  international  settlements  policy  to  enhanced 
services,  but  ultimately  decided  against  that  course. 
Implementation  and  Scope  of  the  Int’l  Settlements 
Policy  for  Parallel  Int’l  Communications  Routes, 
Further  Reconsideration,  3  FCC  Red  1614  (1988). 

45  Uniform  Settlements  Policy,  supra  note  44, 59 
Rad.  Reg.  2d  (PftF),  at  995-98,  paras.  28-31. 


to  further  reductions  in  U.S.  accounting 
rates  and  collection  charges  for 
international  services.4®  This  inquiry  , 
necessarily  focused  attention  on  the 
actual  accounting  rates  and  collection 
charges  of  foreign  Telecommunications 
Administrations.  The  Commission 
found  that,  by  1988,  following  the 
introduction  of  competition  in  the  U.S. 
ITS  market,  U.S.  collection  charges  had 
decreased.  However,  due  both  to  the 
greater  number  of  outbound  telephone 
calls  from  the  United  States  and  to  the 
continuing  reluctance  of  foreign 
Telecommunications  Administrations  to 
reduce  accounting  rates,  the  United 
States  experienced  a  net  settlements 
deficit  of  $2  billion.47  The  Commission 
estimated  that  at  least  $1  billion  of  that 
deficit  was  a  direct  underwriting  by  U.S. 
carriers  and  ratepayers  of  foreign 
Telecommunications  Administrations.48 

26.  In  response  to  these  findings,  the 
Commission  adopted  procedural 
reforms  to  its  international  settlements 
policy.49  In  addition,  the  Commission 
directed  U.S.  carriers  to  negotiate  cost- 
based  accounting  rates  with  their 
foreign  correspondents.  It  also 
recommended  that  U.S.  delegations  to 
international  bodies,  such  as  the 
International  Telecommunication  Union 
(ITU),  advocate  cost-based  accounting 
rates; 50  these  efforts  are  discussed  infra 
at  paragraphs  75  and  76. 

27.  With  respect  to  collection  charges, 
the  Commission  found  that  while  rates 
charged  to  customers  in  the  United 
States  for  calls  to  foreign  countries  were 
lower  (in  many  cases,  much  lower)  than 
for  calls  from  such  foreign  countries, 
U.S.  international  rates  were 
nonetheless  significantly  higher  than 
U.S.  domestic  rates.  The  Commission 
expressed  concern  that  above-cost 
accounting  rates  inhibited  further 
reductions  in  U.S.  calling  prices  which, 
in  him,  put  pressure  on  the  U.S. 
structure  of  universal  service,  reduced 
economic  efficiency,  and  created 


48  Regulation  of  Int’l  Accounting  Rates,  Notice  of 
Proposed  Rulemaking,  5  FCC  Red  4948  (1990). 

47  Id.  at  4948,  para.  1.  In  1991,  the  net  settlements 
deficit  increased  to  an  estimated  $3.4  billion. 
Chairman  Alfred  C.  Sikes  Commends  International 
Telephone  Rates  Agreement,  FCC  News  (released 
Oct  13, 1992). 

46  Regulation  of  Int’l  Accounting  Rates,  supra 
note  45,  5  FCC  Red  4948,  para.  1. 

4®  Regulation  of  Int'l  Accounting  Rates,  Report 
and  Order,  8  FCC  Red  3552  (1991).  The  procedural 
reforms  included  two  mechanisms  for  carriers  to 
seek  deviations  from  the  uniform  accounting  rate: 
(1)  a  notification  option  for  reporting  simple 
reductions  in  the  accounting  rate;  and  (2)  a 
streamlined  waiver  process  for  seeking  permission 
to  vary  the  rate,  based  on  Commission  guidelines 
established  in  this  rulemaking. 

50  CU  IT  Study  Group  HI  was  identified  as  the 
relevant  body  for  such  work,  which  involved  the 
drafting  of  a  revised  CCTTT  Recommendation  on 
international  accounting  rates.  Id.  at  3555,  para.  23. 


incentives  to  bypass  the  international 
public  switched  telephone  network.51 

28.  The  Commission  also  found  that 
wide  disparities  existed  in  accounting 
rates  between  regions  and  concluded 
that  such  disparities  had  no  legitimate 
cost  justification.82  Accordingly,  the 
Commission  established  benchmark 
accounting  rates  for  Europe,  Asia,  and 
other  regions,  where  wide  disparities  in 
accounting  rates  existed  ( e.g .,  intra- 
European  rates  are  substantially  lower 
than  U.S.-European  rates).53  In  order  to 
encourage  the  establishment  of  rates 
within  the  benchmark  ranges  and 
encourage  further  accounting  rate 
reductions,  the  Commission  required 
the  five  largest  U.S.  facilities-based 
international  carriers  for  IMTS  54  to  file 
progress  reports  regarding  their  success 
in  reducing  settlements  rates  in  Europe 
and  Asia.55  The  carriers  were  directed  to 
include  in  the  progress  reports  specific 
information  about  impediments  in 
countries  where  their  success  in 
negotiating  lower  accounting  rates  has 
been  limited.58 

2.  International  Resale  of  Private  Lines 

29.  In  1976,  the  Commission  required 
carriers  to  permit  unlimited  resale  and 
sharing  of  private  line  services  and 
facilities  for  domestic  interstate 
services,  but  did  not  apply  that  policy 
to  ITS.57  In  1980,  the  Commission 
commenced  a  rulemaking58  to  consider 
extending  this  procompetitive  policy  to 


S1  Regulation  of  Int’l  Accounting  Rates,  Notice  of 
Proposed  Rulemaking.  5  FCC  Red  4948, 4949,  para. 

7  (1990)  (footnotes  omitted). 

82  The  Commission  noted  a  disparity  as  high  as 
316  percent  between  intra-Latin  American 
accounting  rates  and  U.S.-Latin  American 
accounting  rates;  a  disparity  of  approximately  500 
percent  between  intra-African  accounting  rates  and 

U. S. -African  accounting  rates;  and  a  disparity  of 
approximately  500  percent  between  intra-Asian 
accounting  rates  and  U.S.-  Asian  accounting  rates. 
Regulation  of  Int’l  Accounting  Rates,  Second  Report 
ft  Order  and  Second  Further  Notice  of  Proposed 
Rulemaking,  CC  Docket  No.  90-337,  Phase  □,  FCC 
92-496  (released  Nov.  27, 1992). 

93  Id.  at  paras.  4, 10, 15. 

94  These  five  carriers  are  ATftT,  MCI 
International,  US  Sprint,  TRT/FTC 
Communications,  Inc.,  and  GTE- Hawaiian.  Id.  at 
para.  22.  n.  48. 

99  Id.  at  paras.  1,4. 

96  Id.  at  para.  25.  While  the  Commission  indicated 
it  would  continue  to  require  proportionate  return 
traffic  and  equal  division  of  tolls,  it  declined,  at  that 
time,  to  attach  conditions  on  Sec*  ion  214 
authorizations  filed  by  foreign -owned  carriers  at 
that  time.  Id.  at  paras.  30, 32. 

37  Regulatory  Policies  Concerning  Resale  and 
Shared  Use  of  Common  Carrier  Services  and 
Facilities,  Report  and  Order,  60  FCC  2d  281  (1976), 
recon.  62  FCC  2d  588, 593,  para.  10  (1977),  affd 
sub  nom.  American  Telephone  and  Telegraph  Co. 

V.  FCC,  572  F.2d  17  (2d  Cir.),  cert,  denied,  439  U.S. 
875  (1978). 

39  Regulatory  Policies  Concerning  Resale  and 
Shared  Use  of  Common  Carrier  Int’l 
Communications  Services,  Notice  of  Proposed 
Rulemaking,  77  FCC  2d  831, 832,  paras.  2, 7  (1980). 
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ITS,  but  this  rulemaking  was  never 
concluded,  and,  because  of  its  stale 
record,  was  ultimately  terminated  in  the 
Commission's  1990  docket  on 
international  settlements,  in  which 
issues  pertaining  to  resale  were  raised.59 

30.  In  this  proceeding,  the 
Commission  found  that  international 
resale  would  result  in  increased 
customer  demand  and  reduced  prices 
for  most  telecommunications  services, 
while  also  driving  international 
accounting  rates  closer  to  costs.60  The 
Commission  thus  required  U.S.  carriers 
to  permit  resale  of  private  line  services 
for  connection  to  the  public  switched 
network,61  but  only  for  service  to  those 
countries  that  provide  "equivalent 
resale  opportunities”  for  service  to  the 
United  States.62  To  effectuate  this 
policy,  the  Commission  required  that  a 
Section  214  application  for  private  line 
resale  include  a  showing  of  “equivalent 
resale  opportunities"  in  the  destination 
country.63 

31.  The  Commission’s  primary  goal  in 
this  proceeding  was  to  advance  the 
benefits  of  two-way  resale — including 


59 Regulation  of  Int'l  Accounting  Rates,  Further 
Notice  of  Proposed  Rulemaking,  6  FCC  Red  3434. 
3436-37,  para.  17  (1991).  The  Commission 
concluded  that  it  must  take  additional  steps  to 
achieve  cost -based  accounting  and  collection  rates 
for  service  to  and  from  the  United  States,  including 
consideration  of  international  resale.  Id.  at  3434, 
para.  1. 

“The  term  “resale”  was  defined  by  the 
Commission  as  “an  activity  wherein  one  entity 
subscribes  to  the  communication  services  and 
facilities  of  another  entity  and  then  reoffers 
communications  services  and  facilities  to  the  public 
(with  or  without  ‘adding  value*)  for  profit”. 
Regulation  of  Inti  Accounting  Rates,  First  Report 
and  Order.  7  FCC  Red  559.  para.  5  n.7  (1991) 
(footnote  omitted).  See  also  Id.  at  560,  para.  11. 

61  Upon  reconsideration,  the  Commission 
clarified  that  the  equivalency  requirement  does  not 
apply  to  the  resale  of  international  private  lines  for 
private  line  services.  Regulation  of  Int’l  Accounting 
Rates,  Order  on  Reconsideration  and  Third  Farther 
Notice  of  Proposed  Rulemaking,  CC  Docket  No.  90- 
337,  Phase  II,  FCC  92-517.  paras.  7-6  (released  Nov. 
27. 1982). 

“The  Commission  denied  a  request  by  AT&T  to 
clarify  that  separate  satellites  and  private  cables 
were  subject  to  the  same  regulatory  requirements 
under  the  December  1991  resale  order  as  U.S. 
common  carriers  because  this  issue  was  outside  the 
scope  of  the  proceeding.  Id.  at  para.  18. 

63  Regulation  of  Int'l  Accounting  Rates,  First 
Report  and  Order,  7  FCC  Red  559,  560,  paras.  9- 
10  (1991).  Section  214  applicants  bear  the  burden 
of  proving  that  "equivalent  opportunities"  exist,  by 
including  either  a  statement  that  the  Commission 
has  publicly  determined  that  “equivalent  resale 
opportunities”  exist,  or  evidence  of  open  entry 
including  terms,  conditions,  and  prices  similar  to 
those  accorded  foreign  competitors.  For  example, 
the  Commission  recently  determined  that 
"equivalent  opportunities”  exist  in  Canada,  because 
of  Canada's  open  entry  and  nondiscri minatory 
treatment  toward  U-S.  camera.  It  therefore  granted 
the  first  international  reside  application  using  the 
“equivalent  opportunities”  test  FONOROLA  Corp. 
and  EMI  Communications  Carp..  Memorandum 
Opinion,  Order  and  Certification.  7  FCC  Red  7312 
(1992),  recon.  pending. 


competitive  pressures  to  reduce  above¬ 
cost  accounting  rates — while  avoiding 
tbs  negative  consequences  of  one-way 
resale  into  the  United  States.  The 
Commission  was  concerned  that 
without  the  equivalent  resale  policy, 
traffic  diverted  from  U.S.  carriers  would 
decrease  the  number  of  minutes  foreign 
entities  would  report  under  the 
international  settlements  policy,  while 
U.S.  carriers’  outbound  traffic  volumes 
would  remain  the  same.  The  U.S.  net 
settlements  deficit  would  thus  increase, 
which  could  ultimately  burden  U.S. 
ratepayers  with  higher  rates.64 

3.  International  Competitive  Carrier 
Policies 

32.  The  Commission’s  interstate 
domestic  competitive  carrier  decisions 
in  the  early  1980s  served  as  a  model  for 
its  1985  international  competitive 
carrier  decision.65  The  Commission 
believed  that  relying  on  market  forces 
and  reducing  regulatory  burdens  would 
allow  carriers  to  operate  more  efficiently 
and  to  better  respond  to  customers’ 
needs.  As  U.S.  carriers  expanded  their 
overseas  operations  and  offered  new, 
innovative  services  on  a  global  basis,  the 
Commission  in  the  1985  decision 
reduced  the  regulatory  requirements  for 
those  international  common  carriers 
that  faced  effective  marketplace 
competition  and  did  not  have  market 
power,  treating  them  as  “non¬ 
dominant”66 


64  Regulation  of  Int’l  Accounting  Rates,  supra,  7 
FCC  Red  at  561.  para.  19. 

65  Int’l  Competitive  Carrier  Policies,  Report  and 
Order.  102  FCC  2d  B12,  814,  para.  2  (footnote 
omitted)  (196S),  recon  denied,  60  Rad.  Reg.  2d 
(P&F)  1435  (1966).  For  domestic  interstate  services, 
the  Commission  determined  that  only  AT&T  was 
dominant  and  therefore  subject  to  full  Title  II 
regulation,  while  competitors  such  as  MCI  and 
Sprint  were  non-dominant  and  thereafter  subject  to 
forbearance  from  full  Title  II  regulation.  Policy  and 
Rules  Concerning  Rotes  for  Competitive  Carrier 
Services  and  Facilities  Authorizations  Therefor. 
First  Report  and  Order.  85  FCC  2d  1  (1980h  Second 
Report  and  Order,  91  FCC  2d  59  (1982);  Third 
Report  and  Order,  48  Fed.  Reg.  46791  (Oct  14, 
1983);  Fourth  Report  and  Order,  95  FCC  2d  554 
(1963);  Fifth  Report  and  Order,  98  FCC  2d  1191 
(1984);  Sixth  Report  and  Order,  99  FCC  2d  1020 
(1985);  rov’d  and  remanded  sub  nom.  MCI 
Telecommunications  Corp.  v.  FCC,  765  F.2d  1186 
fD.C.  Cir.  1985).  As  part  of  its  forbearance  policy 
for  domestic  services,  the  Commission  held  that 
non-dominant  camera  were  not  required  to  file 
tariffs  for  their  services.  This  “permissive 
detariffing”  policy  was  recently  overturned  by  a 
Federal  Court  of  Appeals  panel  on  the  ground  that 
it  was  inconsistent  with  the  requirements  of  the 
Communications  Act.  ATSrT  v.  FCC  978  F.2d  727 
(D.C.  Cir.  1992).  The  decision  did  not  directly 
address  international  services,  which  are  subject  to 
streamlined  regulation  rather  than  forbearance  (See, 
e.g.,  Regulation  of  Int’l  Common  Carrier  Services, 
Notice  of  Proposed  Rulemaking,  7  FCC  Red  577, 
578,  n.10  (1992)).  However,  die  decision  requires 
examination  in  the  international  context. 

66  bit  1  Competitive  Carrier  Policies,  Report  and 
Order.  102  FCC  2d  812,  821.  para.  22  (1985).  recon. 
denied,  60  Rad.  Reg.2d  (P&F)  1435  (1986). 


33.  After  analyzing  the  service 
offerings  of  international  common 
carriers  in  terms  of  product  and 
geographic  markets,  the  Commission 
determined  that  AT&T  was  dominant 
for  IMTS  and  that  Comsat,  as  the  sole 
provider  of  some  services,  was 
dominant  in  its  provision  of  those 
services.67  All  other  U.S. -owned 
international  carriers  were  classified  as 
non-dominant  The  Commission  also 
concluded  that  the  most  efficient  way  to 
encourage  the  granting  of  operating 
agreements  and  to  discourage  market 
distortions  was  to  classify  all  foreign- 
owned68  carriers  as  dominant  in  their 
provision  of  all  international  common 
carrier  services  to  all  foreign  points. 
Dominant  carriers  were  subject  to 
greater  regulatory  requirements  than 
non-dominant  international  carriers, 
which  could  take  advantage  of 
streamlined  tariffing  and  facilities 
authorization  procedures.69  The 
Commission  also  planned  to  monitor 
operating  practices  of  foreign-owned 
carriers,  to  consider  conditioning 
Section  214  authorizations  on  the 
granting  of  operating  agreements  (i’.e., 
reciprocal  entry),  and  to  require  filing  of 
specific  traffic  and  revenue  data.70 

34.  In  1992,  the  Commission 
reexamined  its  1985  policy.  Rather  than 
imposing  dominant  classification  on  all 
foreign-owned  carriers  for  all 
international  services  and  routes,  the 
Commission  decided  to  apply  that 
classification  on  the  basis  of  a  route-by¬ 
route  analysis.  Thus,  an  international 
carrier,  whether  U.S.  or  foreign-owned, 
would  be  considered  dominant  only  on 
those  routes  where  a  foreign  affiliate  of 
the  carrier  had  the  ability  to 
discriminate  in  its  favor  in  the  provision 
of  services  or  facilities  used  to  terminate 
U.S.  international  traffic.71 


"Id.  at  821.  838-842.  pores.  22.  63-72. 

68  A  carrier  that  was  over  15%  directly  or 
indirectly  owned  by  e  foreign  telnromniunirations 
entity,  or  on  whose  board  of  directors  a 
representative  of  such  a  foreign  entity  sits,  was 
considered  “foreign-owned.”  Id.  at  842,  para.  72, 
n.74. 

“In  brief,  non-dominant  international  carriers 
were  subject  to  a  general  streamlining  of  regulatory 
burdens  (not  forbearance  from  filing  as  applicable 
to  non-dominant  domestic  carriers).  For  example, 
dominant  carriers  were  required  to  obtain  new 
Section  214  certification  for  any  additional  circuits, 
while  non-dominant  carriers  were  only  required  to 
obtain  initial  Section  214  authority.  Id.  at  844,  pare. 
78.  Dominant  carriers  were  also  required  to  comply 
with  a  longer  notice  period  and  to  cost-support 
their  tariffs  with  data,  while  tariffs  of  non-dominant 
carriers  were  presumed  lawful.  Id.  at  843-844, 
paras.  78-77. 

70 Id.  at  842,  paras.  72-74. 

71  Regulation  of  Inti  Common  Carrier  Services, 
Report  and  Order,  7  FOC  Red  7331,  7332,  pare  4 
(1992).  The  Commission  specifically  did  not  modify 
the  present  dominant  status  of  AT&T  and  Comsat 
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35.  An  international  carrier  affiliated 
with  a  monopoly  carrier  in  the 
destination  market  is  presumptively 
classified  as  dominant,  and  an 
international  carrier  with  no  affiliation 
with  a  foreign  carrier  in  the  destination 
market  is  presumptively  classified  non¬ 
dominant.72  If  a  U.S. -international 
carrier  is  affiliated  with  a  foreign  carrier 
that  is  not  a  monopoly  in  the 
destination  market,  the  Commission 
will  scrutinize  the  situation  more 
closely  to  determine  whether  the  foreign 
carrier  possesses  the  ability  to 
discriminate  against  other  U.S.- 
international  carriers.73 

36.  In  addition,  a  presumption  of  non¬ 
dominance  applies  to  U.S.-international 
carriers,  regardless  of  any  foreign 
affiliation,  if  they  provide  service  on  a 
particular  route  solely  through  the 
resale  of  an  unrelated  facilities-based 
U.S.-international  carrier’s  switched 
services.74  Finally,  each  foreign- 
affiliated  U.S.-international  carrier  is 
required  to  certify  in  its  section  214 
application  that  it  has  not  agreed  to 
accept  special  concessions  from  any 
foreign  carrier  or  government  on  any 
international  route.  This  requirement 
discourages  such  a  carrier  from 
attempting  to  gain  an  unfair  competitive 
advantage  on  unaffiliated  routes.75 

37.  In  developing  the  new  policy,  the 
Commission  noted  that  U.S.  carriers  had 
been  increasingly  successful  in 
obtaining  operating  agreements  for 
IMTS  service  and  that  carriers  such  as 
MCI  and  Sprint  were  competing  with 
AT&T  in  19  of  top  20  foreign  markets.76 
The  Commission  also  noted  that  foreign 
Administrations  were  making  increased 
efforts  to  privatize,  to  open  their 
markets  to  new  providers,  and  to  take 
other  steps  to  make  their  markets  more 
competitive  for  the  provision  of 
telecommunications  services.77 

.  Accordingly,  the  Commission  sought  to 
redirect  regulation  to  those  instances 
where  a  relationship  between  a  U.S.- 
intemational  carrier  and  a  foreign 
carrier  presented  some  substantial  risk 
of  anticompetitive  conduct.78  This  new 


for  certain  international  service*.  Id.  at  7331,  n.2. 
The  Commission  otherwise  declined  to  make  any 
specific  rulings  on  the  regulatory  status  of 
particular  carriers  on  any  given  route,  but  provided 
that  they  could  petition  the  Commission  for  a 
change  in  status  from  dominant  to  non-dominant, 
based  on  the  criteria  set  forth  in  the  order.  Id.  at 
7337. 

12  Id.  at  7334,  para.  19. 

73  Id. 

uId.  at  7335,  para.  31. 

75  Id.  at  7335,  para.  27. 

74  Regulation  of  Int'I  Common  Carrier  Services. 
Notice  of  Proposed  Rulemaking.  7  FCC  Red  577, 
580,  para.  23  (1992). 

77  Id.  at  580,  paras.  23-25.  ■ 

nId. 


policy  addressed  the  degree  to  which 
regulatory  burdens  should  be  imposed 
on  U.S. -international  carriers  regardless 
of  ownership,  but  not  the  broader  issue 
of  whether  or  under  what  circumstances 
foreign-owned  carriers  should  be 
permitted  entry  into  the  U.S.  market.79 

4.  The  Facilities  and  Services 
Authorization  Process 

a.  Section  214  authorizations.  38.  The 
Commission  regulates  entry  into  the 
U.S.  market  for  international  common 
carrier  services  through  its  section  214 
process.  Under  this  Section,  common 
carriers  seeking  to  provide  international 
services  must  obtain  authorization  from 
the  Commission  to  build  facilities, 
acquire  capacity  on  existing  facilities, 
and  provide  service.80  The  governing 
standard  is  whether  grant  of  the 
authorization  would  serve  the  “present 
or  future  public  convenience  and 
necessity.”81 

39.  Guided  by  this  broad  public 
interest  standard,  the  Commission’s 
determinations  are  made  on  a  case-by¬ 
case  basis,  according  to  the  specifics  of 
each  section  214  application.  This 
process  is  the  primary  mechanism 
whereby  the  Commission  confronts 
issues  related  to  foreign  ownership, 
affiliations  with  foreign  monopolies, 
and  the  impact  on  U.S.-owned  carriers 
and  consumers  of  permitting  certain 
service  offerings  by  such  carriers. 
Increasingly,  that  examination  has 
invited  discussion  of  complex 
ownership  schemes,  the  demonstrable 
benefits  of  broad  open  entry  into  the. 
U.S.  market,  and  the  role  of  Commission 
action  in  the  long  term  development  of 
the  ITS  marketplace. 

40.  The  Commission  has  attempted  to 
deal  with  these  questions  by  granting 
the  authorizations  so  that  the  service  in 
question  can  be  provided  for  the  benefit 
of  U.S.  consumers,  while  imposing 
specific  conditions  to  ensure  that  these 
benefits  will  not  be  undermined  by 
anticompetitive  behavior  in  the 
international  arena.  For  example,  in 
1991,  the  Commission  considered  a 
section  214  application  to  lease  and 
operate  facilities  to  provide 
international  switched  services.82  Even 
though  the  applicant,  Atlantic  Tele- 
Network,  Inc.  (ATN),  is  a  100  percent 
U.S.-owned  corporation,  the 
Commission  was  concerned  that  ATN, 
with  a  controlling  share  (80  percent)  of 
the  sole  provider  of  local  services  in 


79  See  Regulation  of  Int’I  Common  Carrier 
Services,  7  FCC  Red  7331,  7332,  para.  4  n.9  (1992). 
*°47  U.S.C.  214(a)  (1988). 

•'Id. 

K  Atlantic  Tele-Network,  Inc.,  Order, 
Authorization  and  Certificate,  6  FCC  Red  6529 
(Chief,  Common  Carrier  Bureau  1991). 


Guyana,  could  exclude  new  U.S. 
entrants  into  the  U.S.-Guyana  market  or 
provide  unequal  interconnection  for 
competing  U.S.  carriers.83  Therefore,  the 
Commission  conditioned  its  approval:  It 
required  ATN  to  seek  authorization  for 
additional  circuits  or  private-line 
services;  submit  quarterly  revenue  and 
traffic  reports;  file  any  operating 
agreements;  file  a  tariff  pursuant  to 
section  203  of  the  Communications  Act; 
and  accept  only  its  proportionate  share 
of  return  traffic.84  Moreover,  ATN  was 
forbidden  from  handling  or  • 
interchanging  any  traffic  denied  to  other 
U.S.  carriers.83 

41.  Recently,  Cable  &  Wireless 
Communications,  Inc.  (CWQ)  received 
only  a  conditional  grant  to  resell, 
pursuant  to  contract,  international 
switched  voice  and  data  communication 
services  of  TRT/FTC  International,  Inc. 
(TRT/FTC).86  The  conditions  were 
premised  on  the  Commission’s  concern 
regarding  the  potential  for  preferential 
treatment  among  the  parties,  and 
consequently,  discrimination  against 
competing  U.S.  carriers.  Accordingly, 
CWQ’s  application  was  granted  subject 
to  the  requirement  that  the  contract,  or 
summary  of  the  contract,  between  CWCI 
and  TRT/FTC  be  publicly  filed  in 
accordance  with  section  203  of  the 
Communications  Act.  Furthermore,  a 
condition  was  imposed  that  the  services 
must  be  generally  available  to  similarly 
situated  customers  on  the  same  terms 
and  conditions.87 

b.  Authorizations  for  submarine  cable 
landing  licenses.  42.  In  reviewing  its 
submarine  cable  licensing  policies  in 
the  mid-1980s,  the  Commission  again 
looked  to  domestic  pro-competitive 
policy.  From  the  domestic  arena,  it 
borrowed  the  concept  of  permitting  the 
development  of  private,  non-carrier 
facilities.  The  Commission  determined 
that  alternative  “private  cable”  systems, 
in  which  bulk  capacity  would  be  sold  or 
leased  on  a  non-common  carrier  basis, 
would  introduce  more  meaningful 
competition  in  the  provision  of 
transmission  facilities.  It  reasoned  that 
this  increased  competition  would 


43  Id.  at  6529-6531,  paras.  6,  21,  22. 

**Id.  at  6532,  paras.  23-24. 

43  Id.  at  para.  24. 

44  Cable  S'  Wireless  Communications,  Inc  ,  Order, 
Authorization  and  Certificate,  7  FCC  Red  6653 
(Chief,  Common  Carrier  Bureau  1992).  This  order 
was  premised  on  the  Commission’s  treatment  of 
CWCT  as  a  dominant  carrier  under  its  1985  policy. 
While  there  are  new  rules  that  would  potentially 
alter  the  filing  requirements  of  certain  foreipi- 
owned  carriers,  these  carriers  must  first  petition  the 
Commission  for  a  change  of  status  from  dominant 
to  non-dominant  Regulation  of  Int’I  Common 
Carrier  Services,  Report  and  Order,  7  FCC  Red  7331, 
7337,  paras.  47-48  (1992). 

47  Cable  and  Wireless  Communications,  Inc., 
supra,  7  FCC  Red  6653,  paras.  5,  7. 
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provide  many  of  the  same  user  benefits 
that  were  offered  by  the  private  sale  of 
domestic  satellite  transponders, 
including  stimulating  technology  and 
service  development.88  The  Commission 
ruled,  however,  that  a  private  cable 
operator  must  obtain  a  landing  license 
from  the  Commission  before  connecting 
a  submarine  cable  to  the  United  States. 
Thus,  privately  ow&sd  cables  used  on  a 
non-common  carrier  basis  require  a 
landing  license,  but  not  section  214 
authority,  while  cables  used  for 
common  carrier  purposes  need  both.89 

43.  The  Commission’s  continuing 
concerns  about  maintaining  control  of 
the  U.S.  end  of  submarine  cables  and 
ensuring  U.S.  participation  in  the 
manufacturing,  installation,  and 
maintenance  of  cables,  is  reflected  in  its 
imposition  of  licensing  conditions  on 
some  foreign  entities.  For  example,  in 
one  case,  the  Commission  imposed 
conditions  to  encourage  participation  by 
U.S.  interests  in  the  construction  of  the 
cable  and  to  ensure  majority  U.S. 
ownership  and  control  of  the  cable  at 
the  U.S.  end.90  In  another  case,  the 
Commission  allowed  the  transfer  of 
cable  landing  rights  and  section  214 
authorizations  horn  a  U.S.  to  a  foreign- 
owned  company,  with  the  condition 
that  the  transfer  comply  with  the 
Commission’s  regulatory  filing 
requirements  for  international  dominant 
carriers.91  Recently,  the  Commission 
approved  the  proposed  sale  of  assets  of 
a  domestic  corporation  to  an  entity  with 
seventy-nine  percent  indirect  ownership 
by  Spain’s  government-controlled 
monopoly  telephone  company.  The 
Commission  imposed  a  number  of 
conditions  to  prevent  discrimination 
against  competing  U.S.  carriers, 
including  a  prohibition  against  routing 
traffic  to  or  from  third  countries  without 
first  seeking  section  214  authorization.92 

D.  Limits  of  U.S.  ITS  Regulation 

44.  The  Commission’s  efforts  over  the 
past  12  years  have  successfully 
advanced  competition  in  the  U.S.  ITS 


M  Tei-Optik  Ltd.,  Memorandum  Opinion  and 
Order,  100  FCJC  2d  1033, 1040-41,  para.  18  (1985). 

"See  id.  at  1048-48,  paras.  27-31. 

90 Pacific  Telecom  Cable,  Inc.,  Cable  Landing 
License,  4  FCC  Red  8061, 8069  (1889). 

91  Western  Union  Corp.  and  World 
Communications,  Inc.,  Memorandum  Opinion  and 
Order,  4  FCC  Red  2219, 2221,  paras.  14-15  (Chief, 
Common  Carrier  Bureau  1989). 

91  Commission  Approves  Assignment  of 
Authorisations  of  Telefonica  Distancia  De  Puerto 
Pico,  Memorandum  Opinion,  Order,  Authorization 
and  Certificate,  FCC  92-553  (released  Dec.  18. 
1992).  The  Commission  noted  that  anticompetitive 
conduct  is  unlikely  because  the  assets  include  only 
a  limited  number  of  circuits,  and  traffic  originates 
only  from  Puerto  Rico  and  the  U.S.  Virgin  Islands 
to  overseas  points,  with  no  interconnected 
international  private  line  service. 


market  and  represent  a  clear  effort  to 
ensure  that  regulation  is  responsive  to 
changing  market  conditions. 

Nevertheless,  there  are  a  number  of  ITS 
issues,  particularly  those  related  to  trade 
and  international  competitiveness,  that 
are  not  addressed  by  the  Commission’s 
regulatory  efforts. 

45.  Prior  to  raising  specific  questions 
regarding  that  gap,  it  is  important  to 
examine  other  factors  affecting  the 
environment  for  ITS.  Accordingly,  the 
following  two  sections  describe  (a) 
technological  changes  and  market 
structure  affecting  overall  ITS  policy¬ 
making  and  (b)  efforts  by  the  Executive 
Branch  to  address  trade  and 
international  competitiveness  issues 
through  non-regulatory  mechanisms. 

m.  Changing  Market  Environment 

46.  The  market  environment  for  ITS 
in  the  United  States  and  foreign  markets 
has  been  shaped  by  evolving  regulatory 
regimes  (discussed  above),  changing 
telecommunications  technologies,  and 
related  user  demands.  By  way  of 
background,  the  following  section 
outlines  some  key  developments  in 
technology  and  ITS  markets. 

A.  Developments  in  Technology 

47.  Advances  in  telecommunications 
technology  have  significantly  expanded 
the  range  of  telecommunications 
services  available,  blurring  the 
traditional  distinctions  between  voice 
and  data,  and  between  mobile  and  fixed 
communications.  The  availability  of 
new  services  has,  in  turn,  stimulated 
demand  for  further  technological 
innovation,  putting  further  pressure  on 
government  policy-makers.  The 
development  of  these  new  advanced- 
technology  capabilities  has  been 
prompted,  in  large  part,  by  the 
increasingly  global  economy  and  the 
corresponding  telecommunications 
needs  of  global  businesses  operating  in 
that  economy  with  its  worldwide 
production  and  distribution  networks. 
The  ability  to  communicate  rapidly, 
reliably,  and  inexpensively  can  be  a  > 
source  of  significant  competitive 
advantage  for  manufacturing  or  service 
companies  with  multinational 
operations.  Among  U.S.  companies 
competing  globally,  the  importance  of 
telecommunications  to  their  operations 
creates  strong  demand  for  the  same  high 
quality  and  efficiency  (including  cost)  of 
services  internationally  that  they 
currently  enjoy  domestically. 

48.  In  the  last  decade,  broadband 
services,  which  make  possible  a  wide 
variety  of  business  applications  ranging 
from  voice  to  high  speed  data  to  video 
teleconferencing,  have  emerged  in  the 
international  services  marketplace. 


Smaller  satellite  earth  stations, 
combined  with  more  powerful  and 
sophisticated  satellites,  have  made 
advanced  telecommunications  services 
available  where  no  service  existed 
previously.  Integrated  Sendees  Digital 
Network  (ISDN)  technology  is  emerging 
with  the  capability  of  providing  a  wide 
range  of  services,  from  narrowband  to 
broadband,  on  an  as-needed  basis.  In 
addition,  the  now  widespread 
availability  of  high  quality,  digital 
private  leased  lines  has  offered  users 
further  control  over  service  availability 
and  network  design. 

49.  Technological  advances  have  also 
dramatically  increased  the  capacity  of 
facilities.  In  the  case  of  submarine 
cables,  the  introduction  of  fiber  optic 
technology  has  made  available 
hundreds  of  thousands  of  additional 
circuits,  capable  of  handling  diverse 
demands  (e.g.,  voice,  bulk  data  transfer, 
video  conferencing,  realtime  computer 
interlinks).93  Relatively  low-cost 
branching  points  can  be  used  to  connect 
multiple  countries  directly  to 
international  cable  trunks.  Low-cost, 
repeater-less  fiber  optic  cables  have 
been  developed  for  short-distance 

S'*  nations,  and  laser  pump 

ology  will  massively  expand  the 
capacity  of  inter-continental  cables. 
Such  increases  in  capacity  have  altered 
the  economies  of  scale  of  services  and 
service  areas. 

50.  In  the  case  of  satellite  systems, 
technological  improvements  such  as  \ 
digital  compression  have  increased  the 
independent  voice  channel  capacity  of 
one  64  kilobit/s  bearer  channel. 
Depending  upon  frequency  reuse 
techniques,  satellite  transponder 
configuration,  and  other  technical 
characteristics,  a  modern 
communications  satellite  may  support 
as  many  as  90,000  circuits.94 

51.  New  forms  of  mobile  satellite 
communications  have  been  proposed  to 
make  “global”  communications  a 


91  U.S.  Dep’t  of  Commerce,  NTIA  Pub.  No.  NTIA- 
GR-91-42, 1990  World's  Submarine  Telephone 
Cable  Systems  43  (1991)  (compendium  prepared  by 
Herbert  H.  Schenck  k  Leo  Waldick  of  Underseas 
Cable  Engineers,  Inc.  for  the  Nat’I 
Telecommunications  and  Information  Admin.). 

94  Despite  the  rapid  growth  in  the  deployment  of 
international  fiber  optic  cables,  satellites  continue 
to  play  a  critical  role  in  the  provision  of  ITS.  Global 
beams  allow  the  provision  of  service  to  large,  lightly 
populated  area  where  running  fiber  or  other 
terrestrial  facilities  is  impractical.  Spot  beams 
concentrate  communications  capabilities  on 
smaller,  more  discrete  areas  with  larger  amounts  of 
traffic.  Also,  satellite  point-to-multipolnt 
connectivity  provides  practical  efficiencies  over 
other  technologies  for  services  such  as  video 
distribution.  Finally,  satellites  provide  a  valuable 
back-up  for  traffic  carried  over  cable  facilities, 
which  are  subject  to  interruptions  in  service  horn 
physical  damage  to  the  cables  caused  by  a  number 
of  sources,  including  fishing  boats  and  sharks. 
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reality.  For  example,  several  U.S. 
companies  have  proposed  Low-Earth 
Orbit  (LEO)  satellite  systems  to  serve 
portable  terminals  with  a  combination 
of  voice,  data,  and  positioning  services 
on  a  global  basis.  Most  of  these 
proposals  would  use  a  dual-purpose 
handset  that  would  seek  first  to  utilize 
terrestrial  cellular  systems  and  use  the 
LEO  satellite  systems  only  when 
terrestrial  cellular  service  was  not 
available. 

52.  In  turn,  service  providers  are 
seeking  to  apply  advanced  technologies 
to  meet  this  growing  demand  for  global 
telecommunications  services.  Advanced 
undersea  cable  and  satellite  facilities  are 
being  interconnected  to  create  global 
networks,  multiple  service  providers 
from  different  countries  are  forming 
strategic  alliances  to  provide  services  on 
a  global  basis,  and  new  entrants  are 
tapping  the  growing  demand  for  lower- 
cost  ITS.95 

53.  The  pace  of  technological  change 
is  clearly  affected  by  differences  in  the 
regulatory  structures  of  different 
countries.  Nonetheless,  in  the 
developing  global  economy,  rapid 
changes  in  technology,  together  with 
associated  changes  in  customer  demand 
and  commercial  organization,  also  have 
an  increasingly  serious  impact  on  the 
effectiveness  of  those  regulatory 
structures.  Service  providers  and  their 
major  customers  are  adopting  a  strategy 
of  maximizing  available  technological 
and  commercial  opportunities  in  the 
most  liberal  markets  in  order  to  secure 
the  ITS  capabilities  they  need  to 
compete  in  the  global  economy. 
Government  policy-makers,  particularly 
regulatory  policy-makers,  ignore  this 
trend  at  the  peril  of  their  country's 
international  competitiveness. 

B.  US.  Market  Structure  for  ITS 

54.  Over  the  past  12  years,  (un¬ 
competitive  regulatory  initiatives  have 
produced  significant  positive  rhnngwa  in 
the  U.S.  ITS  market.  New  service 
providers  have  entered  the  market, 
offering  business  and  residential 
consumers  alternatives  to  the  traditional 
carriers.  Estimated  total  U.S. 
international  revenues  have  increased 
from  $2.25  billion  in  1980  to  $9.3 
billion  in  1991,  nearly  $10.5  billion  in 


“ While  the  provision  of  basic  ITS  has  generally 
been  a  joint  undertaking  between  national  carriers 
In  the  originating  and  terminating  countries,  e 
newer  trend  it  far  carrier*  to  focm  strategic  affiances 
or  Joint  ventures  on  ■  multi -country  basil  to  provide 
such  services  as.  for  example,  “one-stop  shopping'*, 
which  permits  customers  to  deal  with  only  one 
carrier  for  their  services  needs  and  tabled  billing. 
Examples  of  such  arrangements  include  the  Dutch- 
Swedish  Unitomce.  Am  multi-carrier  infonet,  toe 
BT-propoeed  Syncordia,  and  toe  German-French 
Eunetcom. 


1992,  and  are  expected  to  increase  to 
$11.9  billion  in  1993.96  These  figures 
reflect  significant  growth  in  non-besic  as 
well  as  basic  market  segments.  For 
example,  a  variety  of  enhanced  service 
roviders  (e.g.,  IBM,  EDS,  and  GEIS) 
ave  pursued  an  international  business 
strategy  in  response  to  growing  user 
demands  for  international  services.  And 
many  large  business  users  (e.g.,  banks, 
insurance  companies,  and  major 
manufacturers)  have  greatly  expanded 
their  private  international  networks  to 
facilitate  the  increasingly  global  nature 
of  their  commercial  activities. 

55.  According  to  the  U.S.  Department 
of  Commerce  1992  Industrial  Outlook, 
there  are  approximately  350  97  ITS 
providers  in  the  United  States,  of  which 
some  seventy-one  companies  (including 
some  wholly  or  partially  foreign-owned 
firms)  provide  international  basic  voice 
telephone  service,  either  on  a  facilities 
or  resale  basis.9*  In  international  basic 
service,  for  example,  MCI  and  Sprint 
actively  compete  with  AT&T  for  traffic 
to  virtually  ail  major  points  around  the 
globe.99  Rates  for  IMTS  declined  from 
$2.25  per  minute  in  1975  to  $1.20  per 
minute  in  1990, 100  and  leased  lines  rates 
decreased  substantially.  IMTS  revenues 
increased,  as  a  result  of  increased 
demand  and  new  service  offerings,  from 
$590  million  in  1975  to  $4.3  billion  in 
1990,  representing  an  annual  compound 
growth  rate  of  14.2  percent.101 

56.  Increasingly,  foreign  companies 
are  looking  to  competitive  opportunities 
in  the  United  States.  What  follows  are 
some  examples  of  foreign  companies 
that  participate  in  the  U.S.  ITS 
market.102  British  Telecom  offers  private 
line  and  private  carriage  services,  as 
well  as  international  value-added 


“These  figures  include  IMTS,  telex,  and 
telegraph  services,  as  weQ  *s  specialized  services 
such  as  private  line,  ISDN,  virtnel  networks,  and 
International  value-added  network  services.  Int'l 
Trade  Admin.,  U.S,  Dep’t  of  Commerce.  U.S. 
Industrial  Outlook  “93:  Business  Forecasts  for  350 
Industries  2S-1  (1903). 

97  Int'l  Trade  Admin.,  U.S.  Dept  of  Commerce, 
U.S.  Industrie!  Outlook  "93:  Business  Forecasts  for 
350  Industries  2S-S  (1982)  (1 993  US.  Industrial 
Outlook ). 

“Information  obtained  from  toe  Commission's 
Common  Carrier  Bureau,  based  on  Ms  traffic 
database  for  1991. 

“In  addition.  MCI  and  Sprint  both  acquired  date 
networking  firms  Qnfaoet  and  Telenet),  which 
provide  both  national  and  International  services. 

100  See  Trends  in  the  International 
Communications  Industry,  1975-1990.  Common 
Carrier  Bureau.  Industry  Analysis  Division.  F0C 
(Oct  4, 1991). 

,0'  Id.  at  2. 

103  This  is  Intendsd  as  an  illustrative  overview, 
rather  than  an  exhaustive  listing,  of  foreign 
participation  in  the  U.S.  ITS  market  Parties  are 
requested  to  provide  more  detailed  date  regarding 
the  services  and  farilitiee  provided  by  foreign 
owned  entities  operating  in  the  U.S.  ITS  market 


network  services.103  British-owned 
Cable  and  Wireless  (C&W),  among  the 
top  seven  U.S.  long  distance  carriers,104 
currently  provides  international  service 
on  a  resale  basis  and  is  seeking  to 
expand  its  international  services 
operations.109  C&W  also  holds  twenty 
percent  ownership  interest  in  the  U.S. 
end  of  a  private  Pacific  submarine 
cable.106  TRT/FTC  International,  created 
as  a  result  of  a  1990  merger,  is  14.9% 
owned  by  France  Telecom  and  offers 
international  services  on  both  a  facilities 
and  resale  basis.107  WorldCom,  e  Swiss- 
owned  company,  was  authorized  to 
provide  international  fedlities-based 
services  in  1989 10*  and  has  recently 
been  acquired  by  IDB.  In  addition,  there 
have  been  recent  submarine  cable 
landing  license  applications  involving 
foreign  ownership  interests.109 

57.  Significant  restrictions  on 
domestic  and  international  services 
competition  remain  in  the  United 
States.  For  example,  local  exchange 
telephone  services,  representing  about 
two-thirds  of  the  U.S.  basic  services 
market,  are.  in  nearly  all  cases,  provided 
by  carriers  with  government-sanctioned 
monopolies  or  at  least  some  degree  of 
government  protection  from  full 
competition.  Economic  and 
technological  changes  in  the 
marketplace  and  regulatory  reforms  at 
both  the  state  and  the  federal  level, 
however,  are  paving  the  way  for 
competition  in  the  local  exchange.110 


101 BT  held  35  percent  oftheU-S.  public  data 
networking  market  in  1991  through  ite  ownership 
of  Tymnet  1992  U.S.  Industrial  Outlook,  supra  note 
97,  at  28-6. 

104  Id.  at  26-6. 

109  Cable  and  Wireless  Communications.  Inc. 
Applications  for  Authority,  in  File  Nos.  ITC-92- 
065,  ITC-e2-066  before  the  Federal 
Communications  Commission  (filed  Oct  29, 1991). 

104  The  Northern  Pacific  Cable  was  authorized  in 
1989.  Pacific  Telecom  Cable,  Inc „  supra,  4  FCC  Red 
8061. 

107  FTC  Communications,  Inc..  2  FCC  Rcd.7813, 
7513  pan.  3  n.8  (1987). 

104  Western  Union  Corp.  and  World 
Communications,  Inc.,  Memorandum  Opinion  and 
Order,  4  FCC  Red  2219  (Chief,  Common  Carrier 
Bureau  1989). 

See.  e.g„  supra,  note  92;  OPTEL 
Communications,  Inc,  Application  for  Authority,  in 
File  No.  S-C-L-9 2-004.  before  the  Federal 
Communications  Commission  (filed  May  8, 1992). 

110  While  not  the  focus  of  this  Notice,  cable 
television  has  heretofore  generally  also  been  offered 
on  a  franchised  monopoly  basis  in  this  country.  The 
recently  enacted  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992  prohibits 
local  franchise  authorities  from  granting  exclusive 
franchises  to  cable  companies  or  unreasonably 
refusing  to  grant  additional  competitive  franchises 
to  cable  systems.  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992,  Pub.  L.  No. 
102-385.  {  7(a)(1),  108  Slat  146a  1483  (to  ha 
codified  in  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  §  541(e)(1)  (1992)).  The  1992 
Act  did  not  repeel  the  1964  Cable  Act’s  prohibition 
on  telephone  companies  offering  cable  service.  See 
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With  respect  to  foreign  participation  in 
the  overall  U.S.  telecommunications 
market,  the  restrictions  of  section  310(b) 
of  the  Communications  Act  remain  in 
place,  limiting  foreign  investment  in 
companies  holding  certain  U.S.  radio- 
based  licenses.111  These  restrictions 
apply  not  only  to  traditional  radio-based 
common  carrier  facilities,  such  as 
microwave  links,  but  also  to  rapidly 
growing  wireless  communications 
services,  such  as  cellular  radio  (if  they 
are  classified  as  common  carrier 
services).112  Moreover,  firms  with 
foreign  affiliations  participating  in  some 
segments  of  the  U.S.  ITS  market  are  still 
more  heavily  scrutinized  throughout  the 
licensing  process  and  may  be  subject  to 
different  regulatory  treatment, 
including,  under  certain  circumstances, 
regulation  as  a  "dominant”  carrier  or 
the  imposition  of  operating  and/or 
reporting  conditions  on  cable  landing 
licenses  or  section  214 
authorizations.113 

58.  Nevertheless,  the  U.S. 
telecommunications  market  is,  overall, 
increasingly  open  and  competitive.  In 
particular,  the  presence  of  a  significant 
number  of  foreign  firms  attests  to  the 
openness  of  the  U.S.  ITS  markets.  Those 
firms  operate  under  a  regulatory  regime 
requiring  efficient,  non-discriminatory 
access  and  interconnection  to  local 
networks  (including  cost-based  rates, 
unbundling  of  tariffs,  network 
information  disclosure,  separate  cost 
accounting,  and  other  safeguards  against 
improper  cross-subsidization).  This  pro- 
competitive  regulatory  regime  is 
generally  not  duplicated  throughout  the 
rest  of  the  world, 

C.  Foreign  Market  Structures  for 
Domestic  and  International 
Telecommunications  Services 

59.  The  pro-competitive  restructuring 
of  the  U.S.  domestic  and  ITS  markets 
was  not  immediately  matched  by 
comparable  liberalization  in  foreign 
markets.  Foreign  PTTs  and  their 
governments  initially  resisted  the 
"export”  of  U.S.  pro-competitive 
deregulatory  policies.  With  respect  to 
ITS,  many  PTTs  were  reluctant  to  enter 
into  operating  agreements  with  new 
U.S.  carriers,  often  preferring  to 
maintain  long-established  relationships. 
In  addition,  most  PTTs  maintained 
restrictive  policies  regarding  the  use  of 
international  leased  circuits,  out  of 


Cable  Communications  Policy  Act  of  1984,  Pub.  L. 
No.  98-549,  52(b),  98  Stat  2779,  2785  (codified  in 
the  Communications  Act  of  1934,  as  amended,  47 
U.S.C.  5  533(b)  (1988)). 

'"47  U.S.C.  310(b)  (1988). 

112  See  supra  para.  13  for  a  discussion  of  Section 
310. 

mSee  supra  Section  n. 


concern  that  use  of  these  circuits  would 
"bypass”  their  facilities  and  service 
monopolies,  resulting  in 
“creamskimming”  of  revenues. 

60.  By  the  mid-1980s,  however,  as 
telecommunications  began  to  be 
recognized  as  a  critical  element  in 
overall  economic  growth,  more  foreign 
governments  began  to  focus  attention  on 
the  benefits  to  be  gained  from  injecting 
some  competition,  even  on  a  limited 
basis,  into  their  domestic  end 
international  telecommunications 
sectors.  Business  users  in  foreign 
markets  became  more  vocal  about  their 
need  for  advanced  telecommunications 
services  as  a  way  of  enhancing  their 
competitiveness.  Increasingly,  foreign 
countries  began  to  introduce  some 
liberalizing  reforms  to  their 
telecommunications  regimes,  although 
restrictions  on  competition  in  domestic 
and  international  basic  services  were 
generally  retained. 

61.  For  example,  in  a  series  of  actions 
between  1981  and  1987,  the  United 
Kingdom  (UK)  created  a  duopoly  for  the 
provision  of  telecommunications 
services  by  authorizing  a  second 
provider,  Mercury  (owned  by  Cable  and 
Wireless),  to  compete  with  the 
incumbent  monopolist,  British  Telecom. 
The  UK  also  liberalized  the  provision  of 
terminal  equipment  and  value-added 
networks  and  services,  established  an 
independent  regulatory  body,  began 
licensing  cable  television  companies 
and  permitted  them  to  provide  non¬ 
cable  telecommunications  services 
within  their  franchise  areas,  and  issued 
licenses  to  two  cellular  radio 
companies. 

62.  In  Japan,  the  government  in  1985 
abolished  its  domestic  and  international 
telecommunications  service  monopolies 
and  sought  to  encourage  new  market 
entrants  by  creating  a  regulatory 
dichotomy  based  on  ownership  versus 
leasing  of  facilities.  By  1989,  there  were 
three  facilities-based  (Type  I)  carriers 
providing  international  telephone  and 
leased  circuit  services,  and  by  1991, 
there  were  25  companies  (Special  Type 
II)  offering  value-added  services  over 
circuits  leased  from  Type  I  carriers.114  In 
addition,  the  provision  of  terminal 
equipment  and  value-added  services 
were  liberalized. 

63.  Canada  and  the  European 
Community  (EC)  initiated 
telecommunications  liberalization  in  the 
terminal  equipment  and  value-added 
services  market  segments.  Canada 
permitted  the  resale  and  sharing  of 
leased  circuits  in  1984  for  the  provision 


1,4  Ministry  of  Posts  and  Telecommunications. 
)apan.  White  Paper  on  Communications  in  Japan  11 
(1992). 


of  enhanced  services  and  opened  the 
terminal  equipment  market  to 
competition.  In  1987,  the  EC  issued  a 
"blueprint”  few  competition  in 
telecommunications  equipment  and 
services,115  which  subsequently  took 
operational  shape  in  the  form  of  specific 
Directives  to  be  implemented  over  the 
next  several  years  by  the  twelve  EC 
member  states.116  In  addition  to 
introducing  competition  in  several 
market  segments,  the  EC  Commission 
has  sought  to  harmonize  network 
infrastructures  among  the  twelve 
member  states  (e.g.,  the  Open  Network 
Provision  concept).  More  recently,  the 
EC  Commission  has  targeted  satellite 
communications  for  further 
liberalization.117 

64.  Pro-competitive  regulatory 
liberalization  in  foreign  markets,  albeit 
in  many  different  forms,  was  a  clearly 
identifiable  trend  by  the  late  1980s.  This 
trend  was  complemented  by  new 
institutional  distinctions  between  the 
regulatory  and  operational  functions  of 
telecommunications  administrations 
and,  in  a  few  cases,  with  the  application 
of  new  forms  of  pro-competitive 
regulatory  safeguards  (such  as  separate 
cost  accounting  and  tariff  unbundling, 
for  example).  Moreover, 

“privatization” — that  is,  the  conversion 
of  the  telephone  operating  entity  from  a 
state-owned  to  a  privately-owned 
enterprise — was  a  major  factor  in  some 
countries.  The  UK  and  Japan  have 
privatized  substantial  portions  of  their 
government-owned  telephone 
companies,  with  plans  to  convert  100% 
to  private  ownership  in  the  future,118 
while  Germany  is  in  the  midst  of 


115  See,  e.g..  Green  Paper  on  the  Development  of 
the  Common  Market  for  Telecommunications 
Services  and  Equipment  (COM(87)290,  30.08.87), 
noted  in  Status  Report  on  EC  Telecommunications 
Policy,  Commission  of  the  European  Communities. 
Xin/50-EN(92),  5  (Brussels,  )an.  1992). 

"*In  a  continuing  process,  the  EC  Commission 
has  issued  Directives  on  competition  in  terminal 
equipment,  mutual  recognition  of  type  approval  of 
terminal  equipment,  telecommunications  services,  a 
framework  for  open  network  provision  (ONP),  and 
a  separate  ONP  directive  on  leased  lines.  ONP  is 
also  intended  to  apply  to  packet-switched  data 
services,  voice  telephony,  and  ISDN. 

1,7  See,  e.g.,  Green  Paper  on  a  Common  Approach 
in  the  Field  of  Satellite  Communications  in  the 
European  Community  (COM(90)  490,  20.11.90), 
noted  in  Status  Report  on  EC  Telecommunications 
Policy.  Commission  of  the  European  Communities. 
XIII/50-EN(92).  17  (Brussels.  Jan.  1992). 

""In  the  UK,  for  example,  the  government  began 
selling  its  shares  in  BT  in  1984  and  the  sale  of  its 
remaining  22  percent  is  under  consideration.  Japan 
began  privatizing  the  Nippon  Telegraph  and 
Telephone  Company  (NTT)  in  1985.  although  the 
government  maintains  over  50  percent  ownership 
and  NTT  retains  the  predominant  share  of  the 
domestic  services  market.  In  1992,  Japan  passed 
laws  to  allow  up  to  one-fifth  foreign  investment  in 
NTT  and  the  international  carrier.  KDD. 
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government  review  of  privatization 
possibilities.119 

65.  While  these  trends  were  initially 
limited  to  a  handful  of  large  countries, 
this  is  no  longer  the  case.  Indeed,  there 
have  been  significant  developments 
recently  in  smaller  and  less 
economically  developed  countries.  For 
example,  some  Latin  American,  newly 
independent  Eastern  European  nations, 
and  smaller  or  less  developed  Asian 
nations  have  begun  to  consider 
privatization  and  other  means  of 
attracting  foreign  investment  (such  as 
Opening  certain  market  segments  to 
competition)  in  order  to  upgrade  their 
public  network  infrastructure  and 
improve  their  overall  national  economic 
performance.120 

66.  The  mobile  services  market  was 
another  market  segment  in  which 
movement  toward  liberalization 
occurred.  For  example,  a  small  number 
of  countries  began  to  make  regulatory 
changes  to  introduce  further 
competition  in  market  segments  such  as 
cellular  radio  services.121 

67.  Basic  voice  telephone  services — 
still  the  largest  and  most  profitable 
market  segment  in  most  countries — 
typically  remain  subject  to  restrictions 
on  both  competition  and  foreign 
investment.  Although  a  few  countries, 
including  the  UK,  Sweden,  Australia, 
Japan,  Canada,  and  New  Zealand,  have 
begun  to  apply  pro-competitive  policies 
to  basic  telephone  services,122  monopoly 


"’Consensus  has  been  reached  within  the 
government  on  the  need  for  privatization,  but  the 
form  is  still  under  discussion  (i.e.,  public  holding 
company  versus  a  share  holding  corporation). 

120  For  example.  Chile,  Venezuela.  Argentina  and 
Mexico  have  privatized  their  carriers,  which 
nonetheless  retain  monopoly  status  for  basic 
services.  Pakistan  is  in  the  midst  of  privatizing  its 
monopoly  carrier  and  Singapore  will  begin 
privatizing  in  1993,  but  will  also  retain  a  monopoly 
carrier  structure.  Indonesia  allows  private 
companies  to  assist  the  now-duopollstic  national 
basic  services  carriers  (both  will  remain  state- 
owned)  through  revenue-sharing  schemes  for 
infrastructure  construction,  and  India  has 
announced  plans  to  privatize  its  national  carrier, 
but  will  maintain  a  national  monopoly. 

131  In  Asia  and  Latin  America  especially,  the 
mobile  services  market  may  be  the  only  area  where 
competition  is  allowed  for  voice  services.  Often 
mobile  services  act  as  a  substitute,  not  a 
complement,  to  basic  voice  services  carried  over  a 
national  wireline  infrastructure.  In  Asia  {e.g.,  Japan, 
Indonesia.  Hong  Kong,  Malaysia,  Taiwan,  New 
Zealand,  Australia.  Thailand,  Korea,  India,  and 
Pakistan)  and  in  Latin  America  («.£.,  Venezuela. 
Argentina.  Mexico,  Chile,  and  Peru),  many 
countries  have  introduced  or  are  in  the  process  of 
Introducing  various  forms  of  mobile  services 
competition.  Among  U-S.  companies.  Motorola,  the 
Regional  Bell  Operating  Companies,  Millicom. 
McCaw,  and  GTE  are  all  playing  leading  roles  in  the 
Asian  and  Latin  American  cellular  market 
developments. 

'"For  example,  the  UK  has  permitted  local  and 
domestic  long  distance  competition  and,  under 
certain  conditions,  international  resale.  Australia 
created  a  domestic  duopoly  far  network  facilities 


provision  and  restrictions  on 
participation  by  foreign  firms  in  this 
market  segment  nevertheless  remain  the 
rule,  and  competition  the  exception. 

IV.  Market  Access  Initiatives  of  the 
Executive  Branch 

68.  From  the  mid-1980s  to  the 
present,  the  United  States  Government 
(USG)  has  engaged  in  a  variety  of 
bilateral  and  multilateral  consultations, 
discussions,  and  negotiations  aimed  at 
obtaining  access  for  U.S.  companies  to 
foreign  telecommunications  markets 
and  to  this  end,  encouraging  a  more 
liberal  and  pro-competitive 
telecommunications  regulatory  structure 
worldwide.  Specifically,  in  the  services 
area,  USG  gods  include:  Increased 
competition  in  basic  services,  on  both  a 
facilities  and  resale  basis;  competition 
in  the  provision  of  enhanced  (or  value- 
added)  services;  access  to  underlying 
network  transport  facilities  in  order  to 
provide  enhanced  and  other 
telecommunications-dependent  services 
(e.g.,  banking,  travel,  and  tourism); 
transparency  in  regulatory  development 
and  implementation;  and  the  right  to 
invest  in  telecommunications  ventures 
in  foreign  markets. 

A.  Trade  Negotiations 

69.  The  broadest  USG  trade  effort  to 
seek  access  to  foreign 
telecommunications  services  markets 
has  occurred  in  the  General  Agreement 
on  Tariffs  and  Trade  (GATT)  Uruguay 
Round  negotiations.  Through  GATT,  the 
USG  has  developed  a  multilateral  trade 
regime  for  trade  in  services,  including 
telecommunications.  Three  separate  sets 
of  negotiations  related  to 
telecommunications  are  underway:  (1) 
GATT  Parties  (now  108)  have  negotiated 
a  Services  Framework  agreement  to 
govern  international  trade  in  services; 

(2)  the  “request/offer”  negotiations 
discussed  below;  and  (3)  because  of  the 
dual  nature  of  telecommunications  as 
both  a  service  in  itself  and  a  means  to 
provide  other  services  [e.g.,  financial 
transactions,  travel  reservations),  the 
Parties  have  also  negotiated  a 
Telecommunications  Services  Annex  to 
the  Services  Framework  Agreement, 
which  seeks  to  secure  non- 
discriminatory  access  to  and  use  of 


and  allows  full  domestic  and  international  resale. 
Resale  and  some  long  distance  competition  is  now 
permitted  in  Canada.  Japan  allows  limited 
competition  in  domestic,  long  distance,  and 
international  services,  but  maintains  foreign 
ownership  restrictions  and  prohibitions  on  the 
resale  of  basic  voice  telephony  services.  Sweden 
and  New  Zealand  have  affirmatively  opened  all 
market  segments,  including  international  switched 
services,  to  competition.  Hong  Kong  announced  full 
competition  in  non-voice  basic  services  in  July  1902 
(voice  to  be  added  in  1995). 


telecommunications  network  facilities 
and  services  for  those  services  a  Party 
has  included  in  its  schedule  of 
commitments. 

70.  Both  the  Framework  and  the 
Annex  have  been  under  intense 
negotiation  for  the  past  three  years.  In 
the  "request/offer"  phase  of  negotiations 
now  underway,  Parties  negotiate 
bilaterally  to  obtain  commitments  from 
other  Parties  to  allow  access  to  their 
markets  for  specific  categories  of 
services  consistent  with  the  principles 
of  national  treatment  [i.e.,  receiving  the 
best  treatment  offered  to  domestic  firms) 
and  Most-Favored  Nation  (MFN) 
treatment  ( i.e .,  treating  all  Parties  in  the 
same  manner).  Under  the 
Telecommunications  Services  Annex 
provisions,  Parties  must  then  provide 
access  to  and  use  of  basic  network 
facilities  for  all  such  scheduled  services 
(e.g.,  banking,  tourism). 

71.  With  respect  to 

telecommunications  services,  Parties  to 
date  have  generally  offered 
commitments  related  solely  to 
enhanced,  or  value-added,  services.  The 
USG,  however,  has  “offered”  to 
negotiate  a  binding  commitment  with 
respect  to  its  long-distance  basic 
services  market,123  if  a  significant 
number  of  Parties  with  major 
telecommunications  markets  do 
likewise.  If  this  offer  is  pursued  by  other 
Parties,  these  negotiations  would  likely 
take  place  on  an  extended  two-year 
timetable,  to  be  completed  no  later  than 
January  1, 1995,  during  which  time  the 
Commission’s  current  regulatory 
authority  over  these  services  would  be 
unaffected. 

72.  Bilateral  telecommunications 
trade  negotiations  have  been  undertaken 
in  accordance  with  the  provisions  of  the 
Telecommunications  Trade  Act  of 
1988.124  The  Trade  Act  sets  forth 
national  policy  goals  for  greater 
telecommunications  market  access 
within  specific  market  segments  (e.g., 
basic  and  value-added  services, 
customer  premises  equipment)  in 
foreign  markets.  The  Trade  Act  also 
addresses  specific  trade  barriers  (e.g., 
high  equipment  tariffs,  non-transparent 
standards-settiug  processes,  lack  of  right 
of  establishment  for  U.S.  companies) 
that  should  be  remedied  within  any 
identified  markets. 

73.  These  Trade  Act  negotiations  have 
produced  some  success  in  individual 
markets.  Bilateral  negotiations  were 


m  A*  previously  noted,  this  market  is  currently 
open  to  competition.  However,  there  is  no  treaty 
commitment  to  maintain  that  status.  It  is  that 
commitment  which  is  at  issue  In  the  GATT  process. 

1 34  Telecommunications  Trade  Act  of  1988,  Public 
Law  100-418, 102  Stat.  1216  (1988),  reprinted  in  19 
U.S.C.  3101  et  seq.  (1988). 
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areas  as:  reducing  the  scope  of 
international  telecommunications 
regulations;  liberalizing  the  terms  and 
conditions  for  use  of  international 
leased  circuits;  reorienting  the 
international  accounting  and 
settlements  process  toward  the 
principles  of  cost-based  pricing, 
transparency,  and  non-discrimination; 
and  implementing  technological 
innovations. 

76.  Some  specific  examples  of  success 
in  these  areas  include:  Acceptance  of 
more  liberal,  rather  than  restrictive,  new 
international  telecommunications 
regulations  through  the  World 
Administrative  Telegraph  and 
Telephone  Conference  (WATTC); 126  and 
the  revision  of  CC1TT  D.l 
Recommendation  on  international 
leased  circuits  to  permit  more  liberal 
use  of  such  circuits  among  like-minded 
countries,  which  is  critical  to  the 
provision  and  use  of  IVANs.  Mere 
recently,  a  revised  CC1TTD.140 
Recommendation  has  been  approved, 
advocating  the  application  of  the 
principles  of  transparency,  non¬ 
discrimination,  and  cost-oriented 
pricing  to  international  accounting 
rates. 127 

77.  In  addition,  the  USG  has  engaged 
in  periodic  bilateral  policy  discussions 
with  a  number  of  European  countries, 
Japan,  Canada,  Mexico,  Brazil,  and  other 
countries  in  Latin  America,  in  which 
issues  related  to  telecommunications 
liberalization  are  discussed.  In  addition 
to  these  formal  sessions,  USG  officials 
conduct  a  large  number  of  less  formal 
discussions  with  Ministers  of 
Communication  and  other 
telecommunications  policy  officials 
from  foreign  countries  to  exchange 
views  on  the  pace  and  direction  of 
telecommunications  liberalization. 

C.  Summary 

78.  Since  the  mid-1980s,  while  the 
scope  of  competition,  including  foreign 
entry,  in  the  U.S.  ITS  market  has  been 
progressively  expanded,  the  USG  has 
engaged  in  a  continual  process  of 
seeking  further  opening  and 
liberalization  of  telecommunications 
markets  in  foreign  countries.  USG  trade 
and  telecommunications  policy  efforts 
have  achieved  some  measure  of 
success — e.g.,  more  regulatory 
transparency,  lower  equipment  tariffs, 
improved  access  to  network  facilities  to 
provide  enhanced  services,  resolution  of 
market-specific  trade  barriers.  Some  of 


these  successes  were  hard  won  and 
signified  fairly  dramatic  negotiating 
achievements  in  the  face  of  considerable 
resistance  by  the  foreign 
telecommunications  policy-makers. 
Other  changes  were  made,  in  large  part, 
in  response  to  internal  pressure  in 
foreign  countries —  from  users  who 
wanted  to  enjoy  the  benefits  of 
competition  and  from  policy-makers 
who  wished  to  use  competition  to 
stimulate  development  in  their 
telecommunications  sectors. 

79.  However,  USG  efforts  have  not  yet 
achieved  the  degree  of  openness  and 
liberalization  that  the  United  States 
ultimately  desires  in  the  international 
telecommunications  marketplace.  For 
example,  the  provision  of  long-distance 
services,  which  is  fully  open  to 
competition  in  the  United  Stales,  is 
substantially  restricted  in  most 
countries.  The  concept  of  private 
carriage,  which  permits  providers  to 
offer  services  on  a  non-common  carrier 
basis  in  the  U.S.  market  virtually  free  of 
regulatory  restrictions,  is  not  an  option 
in  the  vast  majority  of  other  countries. 
Moreover,  competition  in  the  provision 
of  international  basic  services  is 
substantially  limited  except  in  a  few 
instances. 

80.  USG  efforts  to  secure  greater 
access  for  U.S.  companies  to  foreign 
telecommunications  markets  have 
moved  forward  while  the  Commission 
has  been  reshaping  the  U.S.  ITS 
regulatory  regime.  The  increasing 
complexities  of  the  international 
telecommunications  environment  have 
heightened  interactions,  and  the 
potential  for  conflict,  between  the  trade 
and  diplomatic  initiatives  of  the 
Executive  Branch  and  the  Commission’s 
regulatory  efforts.  For  example,  the 
timing  and  direction  of  a  Commission 
decision  in  any  given  regulatory  docket 
may  have  important  implications 
(negative  or  positive)  for  the  goals  and 
strategies  being  pursued  by  the 
Executive  Brandi.128  These  tensions  are 
explored  in  the  form  of  questions  in 
Section  V  below. 

V.  Policy  Debate/Specific  Questions 

81.  The  combination  of  factors  noted 
above — in  particular,  the  persistent 
regulatory  and  market  asymmetries 
between  the  U.S.  and  foreign 
countries — suggest  that  U.S.  ITS 
regulation  and  U.S.  international 
telecommunications  policy  more 
broadly  are  at  a  crossroads. 


held  with  Korea  and  the  EC  between 
1989  and  1992.  As  a  result,  a 
comprehensive  agreement  was  reached 
with  Korea  in  February,  1992,  while 
telecommunications  services  issues 
with  the  EC  were  subsumed  under  the 
GATT  Services  negotiations,  and  some 
telecommunications  equipment  issues 
remain  outstanding. 

74.  Other  major  negotiations  include 
the  North  American  Free  Trade 
Agreement  (NAFTA).  In  October  1992, 
the  United  States,  Mexico  and  Canada 
concluded  the  NAFTA  negotiations, 
which  contain  an  entire  chapter 
liberalizing  investment  in  and 
regulation  of  enhanced,  as  opposed  to 
basic,  telecommunications  services. 
There  have  also  been  a  number  of 
bilateral  negotiations  with  select 
countries  on  the  provision  of 
International  Value-added  Network 
Services  (IVANs).  Such  negotiations 
focus  on  the  regulatory  provisions 
affecting  the  use  of  international  leased 
circuits  by  business  users  and  IVANs 
providers  in  the  United  States  and 
foreign  countries.  Beginning  with  the 
United  Kingdom  in  1986,  the  USG  has 
successfully  concluded  IVANs 
negotiations  with  several  countries, 
including  Japan,  Hong  Kong,  Korea,  the 
Netherlands,  and  Germany. 
Consultations  in  progress  with  Sweden 
and  Australia  are  expected  to  lead  to 
IVANs  arrangements  in  the  near  future, 
and  other  countries  are  under 
consideration  for  an  IVANs 
arrangement. 

B.  Telecommunications  Policy 
Consultations 

75.  Multilaterally,  the  USG  has 
advanced  telecommunications  policy 
reform  through  the  preeminent 
international  organization  dealing  with 
telecommunications,  the  International 
Telecommunication  Union  (ITU).125 
Primarily  oriented  towards  the 
development  of  international  standards, 
facilities  harmonization,  spectrum  use 
coordination,  and  infrastructure 
development  issues,  the  ITU  also 
addresses  a  number  of  tariffing  and 
policy  questions  which  are  related  to 
the  International  Telecommunications 
and  International  Radio  Regulations. 
Over  the  past  ten  years,  the  United 
States  has  forcefully  advocated 
regulatory  liberalization  in  such  key 

m  Comparable  efforts  toward  regulatory  reform 
by  die  Executive  Branch  are  directed  toward  the 
work  of  the  Organization  for  Economic  Cooperation 
and  Development  (OECD),  the  Asia  Pacific 
Economic  Cooperation  (APEC)  Working  Group  on 
Telecommunications,  the  Organization  for 
American  States  Conference  on  Inter-American 
Telecommunications  (CTTEL),  Inmarsat,  and 
Intelsat. 


124  International  Telecommunication  Regulations: 
Final  Acts  of  the  World  Administrative  Telegraph 
and  Telephone  Conference,  Melbourne  1988, 
International  Telecommunication  Union,  Geneva. 
1989. 

117  See  para.  26,  supra. 


128  See,  e.g..  Letter  from  Carla  A.  Hills,  U.S.  Trade 
Representative,  to  Alfred  Sikes,  Chairman,  Federal 
Communications  Commission  (Apr.  17, 1992); 
Letter  from  John  C.  Danforth  and  Bob  Pack  wood. 
U.S.  Senators,  to  Alfred  Sikes,  Chairman,  Federal 
Communications  Commission  (July  28, 1992). 
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82.  As  discussed  earlier,  there  is  now 
substantial  debate  about  the  scope  and 
purpose  of  U.S.  regulation — whether 
action  in  discrete  regulatory  dockets  in 
isolation  does  or  does  not  constitute  an 
adequate  response  to  the  array  of  ITS- 
related  issues  confronting  the  United 
States.129  On  one  hand,  U.S.  regulation 
is  under  increasing  pressure  to  take  the 
new  global  dynamic  into  account.  On 
the  other  hand,  the  limits  of  regulation 
are  becoming  more  evident. 

83.  NT1A  has  identified  the  following 
broad,  interrelated  categories  of  issues 
for  comment  through  this  Notice.  These 
include:  (1)  A  factual  record  of  the  ITS 
market  in  the  U.S.  and  abroad;  (2) 
application  of  specific  regulatory 
policies  to  ITS;  (3)  the  role  of  the 
Commission;  and  (4)  potential  actions  to 
institute  changes  in  regulation, 
including  improved  coordination  with 
Executive  Branch  policy  goals. 

84.  Parties  are  also  invited  to  identify 
and  address  other  issues  that  they 
believe  are  relevant  to  the  concerns  and 
themes  discussed  in  this  Notice.  Parties 
are  strongly  urged,  however,  to  focus 
their  comments  with  some  specificity. 
Factual  assertions  should  be  supported 
with  data  and  legal/regulatory  assertions 
with  citations  to  available  sources. 
Assertions  about  particular  concerns, 

e.g.,  potential  anticompetitive  (or  other 
improper)  behavior  in  U.S.  markets  by 
affiliates  of  foreign  carriers  with 
protected  positions  in  their  home 
markets,  should  be  described  precisely, 
with  the  concern  and  the  proposed 
policy  response,  as  well  as  the  link 
between  the  two,  identified  clearly. 
Where  possible,  general  observations 
should  be  illustrated  by  specific 
examples.  In  this  way,  we  hope  that  a 
strong  record  will  be  compiled  through 
this  Notice,  which  we  believe  is 
necessary  for  both  government  policy 
makers  and  industry  participants  to 
adequately  address  the  complex  issues 
raised  in  this  area. 

A.  Market  Structures 

85.  Based  on  the  factors  discussed 
above,  it  appears  that  the  degree  of 
procompetitive  deregulation  in  the  U.S. 
ITS  market  has  not  yet  been  matched  by 
a  general  opening  and  liberalization  of 
foreign  markets.  It  is  true  that  several 
countries  have  undertaken  significant 
transformations  in  their  regulatory 
environments,  and,  in  a  few  cases,  have 
arguably  gone  beyond  even  the  United 
States  in  certain  market  segments. 
Nevertheless,  most  countries  have 
introduced  only  limited  forms  of 
competition  into  the  basic  services 
market.  Even  the  trend  toward 

,K  See  paras.  4-5,  supra. 


privatization  and  foreign  investment  in 
some  countries  has  not  diminished 
government  control  or  led  to  the 
introduction  of  competition  in  basic 
services.  This  is  particularly  true  in  the 
international  basic  services  market, 
where  restrictions  cn  foreign 
participation  and  competition  are,  by 
far,  the  rule  rather  than  the  exception. 

86.  What  impact  this  "glass  half-full/ 
glass  half-empty”  situation  with  respect 
to  telecommunications  liberalization  in 
foreign  countries  should  have  on  U.S. 
regulatory  policy  is  a  major  issue  we 
hope  to  address  in  this  Inquiry.  Should 
U.S.  policy-makers  take  this  situation 
into  account  in  reaching  regulatory 
decisions  and,  if  so,  how?  Should  U.S. 
policy-makers  seek  to  influence  this 
situation  through  their  regulatory 
decisions  and,  if  so,  how? 

87.  In  this  Notice,  we  have  provided 

a  brief  description  of  changes  in  the  U.S. 
market  structure  and  in  foreign  market 
structures,  as  well  as  some  of  the 
technological  developments  pushing 
these  changes,  over  the  past  ten  years. 
We  ask  parties  to  address  current  and, 
more  importantly,  future  developments 
in  market  structures  and  technology  that 
will  affect  ITS. 

a.  What  is  the  size  of  the  IMTS 
market,  in  terms  of  revenues,  number 
and  identity  of  participants?  What  is  the 
significance,  in  financial  as  opposed  to 
regulatory  terms,  of  this  market  segment 
compared  to  the  overall  ITS  market? 

b.  What  is  the  current  state  of  play  in 
telecommunications  liberalization? 
Which  national  markets  (or  market 
segments)  are  open  or  closed?  Is  there 
sufficient  information  to  document 
trends  toward  increased  competition  in 
foreign  markets?  What  is  the  best  means 
of  obtaining  and  updating  this 
information? 

c.  What  are  the  appropriate  indicators 
of  liberalization  in  foreign  markets? 
What  weight,  for  U.S.  regulatory 
purposes,  should  be  given  to  partial  or 
sectoral  liberalization  (for  example, 
liberalization  limited  to  the  value-added 
services  market  segment)?  What  weight 
should  be  given  to  the  presence  of  U.S. 
firms  in  foreign  markets,  even  if  U.S. 
investment  and  market  presence  is  in 
market  segments  other  than  basic  voice 
telephony  (and/or  carries  with  it  only 
the  rights  of  an  investor,  rather  than 
those  of  an  operator)?  Does  the  factual 
record  of  marketplace  conditions 
warrant  further  deregulation  of  ITS  in 
the  United  States? 

d.  If  national  identity  of  carriers  or 
other  telecommunications  service 
providers  remains  relevant  for  U.S. 
policy-makers,  how  should  it  be 
defined?  In  particular,  how  should 
multinational  firms,  consortia,  joint 


ventures,  and/or  strategic  alliances 
among  competing  carriers  be  treated? 
How  should  U.S.  policy-makers  deal 
with  the  ongoing  transition  from  closed, 
tightly  regulated  foreign  markets  to 
greater  openness  and  liberalization? 

e.  What  new  services  will  technology 
make  possible?  What  services  will  users 
demand?  And  what  effect  will  these 
developments  have  on  (1)  market 
structure  (e.g.,  is  the  apparent  trend 
toward  “globalization”  through 
multinational  consortia  or  joint  ventures 
likely  to  increase  or  decrease  in  the 
future);  and  (2)  regulatory  and  other 
telecommunications-related  policies 
both  in  the  United  States  and  in  foreign 
countries? 

f.  What  are  the  major  factors 
underlying  the  recent  rapid  growth  in 
the  U.S.  net  settlements  deficit?  What 
accounts  for  the  significant  disparities 
between  outbound  and  inbound  calling 
volumes  for  U.S.  international  traffic? 
Are  there  factors  other  than  differences 
in  collection  rates  at  play? 

g.  What  impact  do  so-called  “country 
direct  services”  have  on  the  settlements 
deficit? 130  How  many  minutes  of  traffic 
are  now  placed  through  such  plans  and 
what  percentage  of  the  total  volume  of 
international  traffic  do  they  represent? 
What  are  the  motivations  of  foreign 
Administrations  in  agreeing  to  permit 
such  plans  to  operate  in  their  countries? 
To  what  extent  does  use  of  such  plans 
substitute  for  other  types  of  calling  that 
conceivably  could  worsen  the  overall 
U.S.  balance  of  payments? 131  What 
other  forms  of  nontraditional  calling 
currently  exist  (e.g.,  “dial  back”)?  What 
impact  do  such  other  non-traditional 
service  arrangements  have  on  the 
settlements  deficit?  How  should  such 
arrangements  be  addressed  in  the 
international  regulatory  context? 

I30With  country  direct  calling,  a  customer  in  a 
foreign  country  places  a  call  directly  with  a  U.S. 
carrier  and  the  call  is  handled  and  billed  as  a  U.S.- 
originated  call  (e.g.,  USA  Direct.  MCI  CALL  USA 
and  Sprint  Express). 

131  For  example,  consider  a  U.S.  traveller  in  a 
foreign  country  who  places  two  calls  to  the  U.S. 
from  a  hotel  room.  The  calls  are  identical  in  all 
respects  (duration,  time-ol-day,  etc.),  except  that  the 
first  call  is  placed  through  the  hotel  switchboard 
and  costs  $50  (including  hotel  surcharges)  and  the 
second  is  placed  through  one  of  the  direct-calling 
plans  of  a  U.S.  carrier  and  costs  $20.  The  first  call 
would  improve,  and  the  second  call  would  worsen, 
the  U.S.  net  settlements  deficit  with  that  country. 
However,  the  relative  impact  of  the  two  calls  on  the 
overall  U.S.  balance  of  payments  with  that  country 
is  less  clear.  How  would  the  various  payments 
involved  in  the  two  types  of  calls  (among  the 
customer,  the  hotel,  the  U.S.  carrier,  and  the  foreign 
Administration)  be  factored  into  the  overall  U.S. 
balance  of  payments? 
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B.  Application  of  Existing  Regulatory 
Policies  to  ITS 

88.  It  is  not  clear  that  existing 
regulation  can  meet  the  demands  of  the 
evolving  global  environment  for  ITS.  In 
the  current  debate  over  the  direction  of 
U.S.  regulation,  some  have  argued  that 
particular  policies  [e.g.,  open  entry  for 
all  service  providers,  including  those 
affiliated  with  foreign  carriers  with 
protected  positions  in  their  home 
markets)  that  have  been  successful  in 
the  U.S.  domestic  market  are  not 
directly  transferrable  to  ITS  and,  indeed, 
are  increasingly  out  of  step  with 
emerging  global  market  realities. 

89.  Others  have  identified  some  gaps 
or  inconsistencies  in  existing  regulation: 
For  example,  while  there  is  a  new 
“entry  standard"  for  private  line  resale 
when  connected  to  the  public  switched 
network  (i.e.,  “equivalent 
opportunities''),  there  is  no  articulated 
entry  standard  for  facilities-based 
services.  In  addition,  existing  U.S. 
regulation  appears  to  provide  foreign 
companies  with  opportunities  in  the 
United  States  unavailable  to  U.S. 
companies  in  foreign  markets  (e.g., 
private  cables,  private  carriage).  Further, 
there  is  currently  no  well-defined 
distinction  between  privately  owned 
foreign  entities  and  govemment-owned 
entities  seeking  authorization  in  the 
U.S.  to  provide  ITS. 

90.  In  this  section,  we  ask  parties  to 
address  specific  regulatory  policies 
affecting  ITS. 

a.  How  should  the  U.S.  policy  goals 
of  increased  competition  and  reduced 
regulation,  so  successful  in  the  domestic 
area,  be  advanced  in  the  international 
context?  Does  U.S.  regulation  address 
fully  the  possibilities  of  anticompetitive 
leveraging  by  affiliates  of  foreign  firms 
with  market  power  in  their  home 
countries? 

b.  What  are  the  principal  differences 
between  U.S.  and  foreign  regulation  of 
ITS?  Are  existing  U.S.  regulatory 
policies  responsive  to  new  issues 
presented  by  the  combination  of 
increased  foreign  participation  in  the 
U.S.  market  and  lack  of  comparable 
foreign  market  opportunities  for  U.S. 
firms? 

c.  Recognizing  that  the  Executive 
Branch,  as  well  as  the  Commission,  is 
involved  in  determinations  under  the 
Submarine  Cable  Landing  Act,  what 
factors  should  be  weighed  in 
determining  whether  a  foreign  market 
meets  the  “reciprocity”  test  of  the 
statute?  Is  it,  as  has  been  suggested,  a 
test  that  should  encompass  market 
access  issues  beyond  the  simple 
question  of  cable  landing  rights?  If  so. 


which  branch  of  government  should 
make  such  determinations? 

d.  Will  the  implementation  of 
international  simple  resale  in  the 
current  international  regulatory 
environment  yield  reductions  in  above¬ 
cost  accounting  rates?  Is  the  “equivalent 
opportunities'’  test  developed  for 
international  resale  an  appropriate 
standard?  How  should  “equivalent 
opportunities”  be  defined  and  die  facts 
substantiated  in  the  Commission’s 
process?  Is  there  a  connection  between 
the  private  line  resale  “equivalent 
opportunities”  standard  and  the 
“reciprocity”  standard  in  the  Submarine 
Cable  Landing  License  Act? 

e.  Should  an  “equivalent 
opportunities”  or  similar  test  be  used  in 
considering  Commission  authorization 
of  other  services?  In  the  global 
telecommunications  context  (and 
particularly  in  view  of  multinational 
consortia),  how  would  such  a  test  be 
defined  and  applied  as  a  standard? 
Should  the  definition  and  resulting 
procedure  for  applying  the  standard 
involve  Executive  Branch  coordination 
and/or  approval? 

f.  What  are  the  implications  of 
“dominant”  versus  “non-dominant” 
carrier  status,  in  terms  of  promoting 
further  competition  in  the  U.S.  ITS 
market — or  in  terms  of  promoting  the 
international  competitiveness  of  the 
U.S.  telecommunications  industry?  Does 
the  recent  Court  of  Appeals  decision, 
overturning  the  Commission’s  decision 
on  forbearance  (or  permissive 
detariffing),  have  any  impact  on  the 
Commission’s  international  competitive 
carrier  Dolicy? 132 

g.  Is  me  Commission’s  current 
approach  to  international  accounting 
and  settlements  an  appropriate  one?  Has 
the  Commission  gone  as  far  as  it  can  in 
developing  a  response  to  above-cost 
accounting  rates  and  the  increasing  U.S. 
net  settlements  deficit,  or  are  there  other 
mechanisms  which  should  be 
considered?  Has  an  adequate  factual 
record  been  created  to  guide  these 
determinations  (e.g.,  how  should  the 
impact  of  country  direct  service  be 
factored  into  the  Commission’s 
decision-making  process)? 

h.  In  the  context  of  the  changing 
market  structures  for  ITS,  should  the 
Commission's  approach  to  private 
carriage,  private  cables,  etc. — which 
involves  less  regulatory  oversight  than 
common  carriage — be  re-evaluated? 

i.  Are  there  trade-offs  between  the 
greater  competition  and  market 
flexibility  that  these  U.S.  regulatory 
policies  have  promoted  and  the 
possibilities  of  anticompetitive  or  other 


m  See  supra  note  65. 


undesirable  behavior  when  they  are 
applied  to  affiliates  of  foreign 
telecommunications  monopolies? 

j.  What  effect  do  current  U.S. 
regulatory  restrictions  on  foreign 
participation  in  the  market  have  on  the 
ability  of  foreign  firms  to  enter  the  U.S. 
market  and  compete  fairly  and 
effectively  with  U.S.  firms?  How  do 
these  restrictions  compare  as  “burdens” 
with  restrictions  on  U.S.  firms  in  foreign 
countries?  Should  the  U.S.  liberalize  its 
own  rules  further?  If  so,  should  such 
action  be  taken  unilaterally  or  only  in 
response  to  comparable  liberalization  in 
foreign  countries? 

C.  Role  of  the  Commission  : 

Institutional  /Legal  Issues 

91.  The  continuing  imbalance 
between  the  structures  of  the  U.S.  and 
foreign  markets  has  prompted  concerns 
about  the  best  approach  for  achieving 
the  U.S.  policy  goals  of  promoting 
competition  in  the  U.S.  market  for  ITS; 
preventing  the  leveraging  of  monopoly 
power  of  foreign  carriers  to  the 
disadvantage  of  U.S.  carriers  and 
ratepayers;  and  encouraging  foreign 
countries  to  open  their  markets  and 
liberalize  their  regulatory  regimes 
through  the  adoption  of  pro-competitive 
and  non-discriminatory  regulatory 
policies. 

92.  However,  the  current  debate 
regarding  the  use  of  U.S.  regulatory 
policy  as  a  tool  to  promote  increased 
competition,  not  only  in  the  U.S. 
market,  but  in  foreign  markets  as  well 
[e.g.,  by  conditioning  access  to  the  U.S. 
market  for  foreign  firms  on  comparable 
access  for  U.S.  firms  in  foreign 
countries)  has  to  be  considered  in  light 
of  the  Commission’s  statutory  authority. 
The  responsibilities  of  the  Commission 
as  an  independent  regulatory  body  are 
established  in  the  Communications  Act 
of  1934,  which,  in  relation  to  ITS, 
broadly  include:  The  development  of 
rules  and  regulations;  approval  for  the 
construction  and  operation  of 
telecommunications  facilities  and  the 
offering  of  services;  review  of  tariffs, 
including  rates  charged  and  other  terms 
and  conditions;  and  assignments  of 
radio  frequencies  to  non-Federal 
Government  users.133 

93.  The  Commission  has  been 
successful,  for  the  most  part,  in 
exercising  these  specific  regulatory 
responsibilities,  as  well  as  in  furthering 
two  of  its  principal  underlying  policy 
goals  of  the  last  two  decades — that  is, 
increasing  competition  in 
telecommunications  markets  and,  where 
competitive  conditions  warrant, 


1 53  The  Commission  also  regulates  the  common 
carrier  activities  of  Comsat. 
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reducing  or  eliminating  unnecessary 
regulation. 

94.  The  Communications  Act  does  not 
generally  distinguish  between  domestic 
and  international  common  carrier 
facilities  and  services,  and  the  broad 
"public  interest"  standard  contained  in 
the  Act  applies  to  all  facilities  and 
services.  As  a  result,  there  is  no  explicit 
requirement  for  the  Commission  to  take 
into  account  such  considerations  as  the 
foreign  policy,  trade,  or  international 
competitiveness  aspects  of  ITS 
regulation.  In  fact,  when  the 
Commission  in  the  past  has  sought  to 
address  these  larger  concerns, 
particularly  the  impact  of  restrictive 
foreign  telecommunications  practices, 
there  was  considerable  opposition  from 
a  number  of  parties,  including  the 
Executive  Branch,  to  the  initiation  of 
regulatory  action  by  the  Commission  on 
trade  or  foreign  policy  grounds.134  To 
explore  these  issues  further,  we  ask 
parties  to  address  the  following 
questions: 

a.  How  should  the  “public  interest” 
be  defined  by  the  Commission  in  the 
changing  global  environment  for  ITS? 
How  should  developments  in  foreign 
markets,  including  entry  by  U.S.  firms 
in  those  markets,  be  factored  into 
"public  interest”  determinations  by  the 
Commission?  How  much  flexibility  does 
the  Commission  have  in  defining  the 
"public  interest”  standard  of  the 
Communications  Act  in  order  to  achieve 
desired  goals  in  regulating  ITS?  What 
factors  are  within  the  scope  of  the 
Commission’s  authority  to  weigh  in 
making  such  determinations? 

b.  Can  U.S.  regulation  be  used 
effectively  to  modify  the  behavior  of 
foreign  carriers  and/or  governments?  Is 
it  appropriate  to  use  regulatory  policy  as 
a  tool  to  attempt  to  open  foreign 
markets?  If  so,  what  policy  would  be 
most  effective  for  this  purpose  and  who 
decides  when  and  how  it  should  be 
used?  What  are  the  costs  of  attempting 
to  use  U.S.  regulatory  policy  in  this 
fashion,  for  example,  in  terms  of  the 
development  and  implementation  of 
U.S.  trade  or  foreign  policy— or  in  terms 
of  the  reaction  of  foreign  governments? 

c.  To  what  extent  can  the 
Commission,  under  its  statutory 
authority  and  independently  of  the 
Executive  Branch,  evaluate  the  state  of 
competition,  or  other  factors,  in 
overseas  markets?  For  example,  while 
the  Commission  is  not  empowered  to 
make  foreign  policy  or  trade 
determinations,  should  it  take  any  such 
determinations  regarding  foreign 


li*  See  Regulatory  Policies  and  lnt'1 
Telecommunications.  4  FCC  Red  7387, 7389  at  para. 
2  (1988). 


countries  by  other  USG  agencies  into 
account  in  either  instituting  or 
implementing  regulatory  action  under 
the  Communications  Act,  and  if  so,  to 
what  extent? 

d.  How  can  the  Commission  best 
approach  die  regulation  of  ITS  to  avoid 
a  piecemeal  or  case-by-case  approach 
while  providing  industry  with  greater 
certainty  and  transparency  regarding  the 
state  of  Commission  regulation? 

D.  Relationship  Between  Regulatory  and 
Other  Telecommunications  Policy  Goals 

95.  The  relationship  between 
Commission-developed  regulatory 
policy  and  other  international 
telecommunications  policies  advanced 
in  different  venues  by  the  Executive 
Branch  is  an  important  issue  in  the  ITS 
debate.  For  the  most  part,  the  policy 
goals  of  the  Commission  and  die 
Executive  Branch  are  complementary.  In 
addition ,  there  is  a  great  deal  of 
informal  coordination  between  the  FCC 
and  the  Executive  Branch  in  advancing 
these  goals.135 

96.  Notwithstanding  the  generally 
complementary  nature  of  the  policy 
goals  pursued  by  the  Commission  and 
the  Executive  Branch,  there  are  some 
significant  differences  in  policy 
execution  [e.g.,  regulatory  proceedings 
versus  international  negotiations, 
advocacy,  and  agreements)  and  the 
scope  of  various  policy  goals  [e.g., 
ensuring  “rapid,  efficient,  *  *  *  service 
with  adequate  facilities  at  reasonable 
charges*  *  *” 136  versus  enhancing 
trade  opportunities,  international 
competitiveness,  or  foreign  policy 
goals). 

97.  Some  argue  that  these  differences 
are  increasingly  significant  in  terms  of 
the  substance,  procedures,  timing,  and 
results  of  overall  U.S.  ITS  policy.  In 
addition,  they  point  out  that  there  is  no 
affirmative  coordination  mechanism  for 
balancing  Executive  Branch  and 
Commission  actions  in  pursuit  of 
overall  U.S.  international 
telecommunications  policy  goals.  As 
NTIA  observed  in  1988,  while  there  are 
a  number  of  channels  of  communication 
between  the  Executive  Branch  and  the 
Commission,  "in  almost  all  instances 
the  FCC  is  neither  legally  required  to 
accept  the  Executive  Branch’s  point  of 
view,  nor  obligated  to  accord  it 
particular  weight  or  deference." 137  To 


l,sMost  U.S.  delegations  to  international 
conferences  and  bilateral  consultations,  as  well  as 
to  bilateral  and  multilateral  trade  negotiations, 
include  representatives  from  all  the  relevant 
branches  of  the  USG — including  the  Department  of 
State,  the  U.S.  Trade  Representative,  the 
Commission,  and  the  Department  of  Commerce. 
,m47  U.S.C.  151  (1988). 

,,7Nat’l  Telecommunications  and  Information 
Admin.,  U.S.  Dep’t  of  Commerce,  NTIA  Spec.  Pub. 


assist  our  consideration  of  these  issues, 
we  ask  parties  to  address  the  following 
questions. 

a.  Are  there  specific  examples  of  cases 
where  the  above-noted  differences  have 
in  fact  yielded  inconsistent  Commission 
and  Executive  Branch  policies?  If  so, 
what  effect  have  such  inconsistencies 
had  on  U.S.  policies  and  U.S.  users  and 
services  providers? 

b.  Is  there  a  need  for  a  more 
comprehensive  “framework”  for 
telecommunications  policy?  What 
should  a  more  comprehensive 
framework  include?  How  would  such  a 
framework  be  developed  and 
administered? 

c.  Should  there  be  greater 
coordination  (through  consultation  or 
some  other  means)  between  the 
Executive  Branch  and  the  Commission 
in  the  development  and  implementation 
of  policies  affecting  ITS?  For  example, 
there  is  currently  a  statutory 
requirement  for  the  Commission  to 
obtain  Executive  Branch  views, 
coordinated  by  the  Department  of  State, 
before  issuing  submarine  cable  landing 
licenses — should  this  requirement  be 
extended  to  other  facilities  and  services 
authorizations?  In  1988,  NTIA 
recommended  that  the  Executive  Branch 
be  given  greater  authority  to  establish 
policy  (which  the  Commission  could 
then  implement)  or  to  “disapprove  FCC 
action,  at  least  in  matters  of  overriding 
national  security,  foreign  policy, 
international  trade,  or  economic 
policy.” 138  Parties  are  invited  to  address 
this  approach  as  well. 

d.  Does  the  current  regulatory  and 
other  telecommunications  policy¬ 
making  structure  in  the  United  States 
provide  sufficient  support  for  U.S. 
companies  seeking  more  competitive 
opportunities  abroad?  Should  it?  Would 
consumers  benefit  from  such  an 
approach? 

e.  Is  legislative  action  needed  to 
improve  the  ability  of  the  Commission 
or  the  Executive  Branch  to  carry  out 
their  respective  statutory  mandates  as  to 
ITS?  Or  to  increase  intra-govemmental 
coordination? 

VI.  Conclusion 

98.  NTIA  requests  that  comments  be 
filed  in  response  to  the  questions  set 
forth  in  this  Notice  on  or  before  April 
20, 1993.  Reply  comments  should  be 
filed  on  or  before  May  28, 1993. 


No.  88-21  NTIA  Telecom  2000:  Charting  the  Course 
fora  New  Century  182  (1988). 

,M/d.  at  184. 
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Dated:  January  8, 1993. 

Gregory  F.  Chap  ados. 

Assistant  Secretary  of  Commerce  for 
Communications  and  Information. 
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DEPARTMENT  OF  EDUCATION 

Research  In  Education  of  Individuals 
With  Disabilities  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities  for 
Fiscal  Years  1993  and  1994. 

SUMMARY:  The  Secretary  announces  final 
funding  priorities  for  the  Research  in 
Education  of  Individuals  with 
Disabilities  Program.  The  Secretary 
announces  these  priorities  to  ensure 
effective  use  of  program  funds  and  to 
direct  funds  to  areas  of  identified  need 
during  fiscal  years  1993  and  1994. 
EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Glidewell,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3095,  Switzer  Building, 
Washington,  DC  20202-2640. 

Telephone:  (202)  205-9099.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 

DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The  . 
Research  in  Education  of  Individuals 
with  Disabilities  Program,  authorized  by 
part  E  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1441-1443),  provides  support  to 
advance  and  improve  the  knowledge 
base  and  improve  the  practice  of 
professionals,  parents,  and  others 
providing  early  intervention,  special 
education,  and  related  services, 
including  professionals  in  regular 
education  environments,  to  provide 
children  with  disabilities  effective 
instruction  and  enable  them  to 
successfully  learn;  and  for  research  and 
related  purposes,  surveys,  or 
demonstrations  relating  to  physical 
education  or  recreation,  including 
therapeutic  recreauon,  for  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

On  September  8, 1992,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (57  FR  40994-40996). 

These  priorities  support  AMERICA 
2000,  the  President’s  strategy  for  moving 
the  Nation  toward  the  National 
Education  Goals,  by  improving 
understanding  and  practice  and  thereby 
enabling  children  and  youth  with 
disabilities  to  reach  the  high  levels  of 


academic  achievement  called  for  by  the 
National  Education  Goals. 

The  publication  of  these  final  funding 
priorities  does  not  obligate  the 
Department  of  Education  to  fund 
projects  in  any  or  all  of  these  areas. 
Funding  of  particular  projects  depends 
on  the  availability  of  Kinds  and  the 
quality  of  the  application  received.  The 
publication  of  these  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  final  funding  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these 
competitions  is  published  in  a  separate 
notice  in  this  issue  of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  notice  of  proposed 
priorities,  five  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priorities  follows.  Technical  and  other 
minor  changes,  as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority,  are  not  addressed. 

Comments  on  Priority  1:  Interventions  to 
Support  Junior  High  School  Aged 
Students  Who  Are  at  Risk  of  Dropping 
Out  of  School 

Comment:  One  commenter  noted  that 
the  requirement  under  “site  selection” 
to  locate  the  project  sites  in  schools 
with  a  significantly  higher  drop-out  rate 
for  students  with  disabilities  may  not  be 
helpful  since  most  schools  will  find  a 
higher  drop-out  rate  for  the  special 
education  students.  The  commenter 
further  stated  that  the  Department  may 
wish  to  incorporate  other  standards  of 
scrutiny,  such  as  consumer,  parent, 
student,  or  community  involvemenL 

Discussion:  The  Secretary  has 
included  the  “site  selection" 
requirement  to  ensure  that  potential 
applicants  choose  sites  where  the  drop¬ 
out  rate  for  students  with  disabilities  is 
significantly  higher  than  for  students 
who  do  not  have  disabilities.  Also,  the 
Secretary  notes  that  the  types  of 
activities  recommended  by  the 
commenter  regarding  consumer,  parent, 
student,  or  community  involvement  are 
included  as  part  of  the  outcomes  in  the 
priority  under  the  “project  planning" 
section  and  should  not  be  a  prerequisite 
to  funding. 

Changes:  None. 


Comments  on  Priority  2:  Increasing 
Participation  in  General  Education 
Development  Programs  (GED)  Among 
Youth  With  Disabilities 

Comment:  One  commenter  expressed 
concern  that  the  GED  may  not  be  an 
appropriate  option  for  special  education 
youth  because  (1)  the  GED  has  evolved 
into  a  fairly  difficult  test  that  most 
special  education  students  could  not 
pass,  regardless  of  the  type  of 
intervention  proposed;  (2)  many  schools 
would  be  attracted  to  "drop”  students 
into  the  type  of  programs  being  sought, 
thus  absolving  the  school  of  any 
responsibility  to  educate  those  students; 
(3)  most  GED  preparation  programs  are 
short  term  in  nature  and  are  not  likely 
to  be  able  to  close  the  knowledge  and 
skill  gap  between  drop-outs  and  non¬ 
drop-outs;  and  (4)  the  GED  is  not  a  high 
school  diploma,  nor  is  it  viewed  as  its 
equal. 

Discussion:  As  written,  the  focus  of 
the  priority  is  on  research  projects  that 
study  the  implications  of  programs 
designed  to  assist  students  in 
completing  high  school  graduation 
requirements,  not  the  relative  merits  of 
the  GED  as  opposed  to  a  high  school 
diploma.  The  Secretary  also  believes 
that  the  concerns  raised  by  the 
commenter  will  be  addressed  by 
projects  as  part  of  the  evaluation 
process. 

Charges:  None. 

Comments  on  Priority  3:  Enhancing 
Language  Acquisition  Among  Students 
Who  Are  Deaf  or  Hard  of  Hearing 

Comment:  Four  commenters 
requested  that  cued  speech  be  specified 
as  one  of  the  comparison  means  of 
communication.  One  of  the  four 
commenters  stated  that  any  comparative 
study  of  English  language  acquisition  in 
children  who  are  deaf  or  hard  of  hearing 
is  incomplete  unless  it  includes  cued 
speech. 

Discussion:  The  Secretary  concurs 
that  cued  speech  should  be  specified  as 
one  of  the  comparison  means  of 
communication. 

Changes:  The  priority  has  been 
clarified  to  include  cued  speech  as  a 
mode  of  communication  that  could  be 
used  to  evaluate  the  relative 
effectiveness  of  American  Sign 
Language  (ASL)  in  improving 
achievement  in  reading  and  writing  for 
children,  5-18  years  of  age,  who  are 
deaf  or  hard  of  hearing. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  under 
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these  competitions  omy  applications 
that  meet  one  of  these  priorities. 

Priority  1 — Interventions  to  Support 
Junior  High  School  Aged  Students  Who 
Are  at  Risk  of  Dropping  Out  of  School 
(CFDA  84.023G) 

Background 

One  of  the  National  Education  Goals 
is  to  increase  the  high  school  graduation 
rate  to  at  least  90  percent  by  the  year 
2000.  The  current  graduation  rate  for 
children  with  disabilities,  forty-one 
percent,  falls  substantially  below  the 
average  for  all  children  and  well  below 
the  national  goal  of  ninety  percent 
(National  Longitudinal  Study,  1994), 

The  findings  of  recent  research  and  the 
consistently  very  poor  rates  of  high 
school  completion  reported  by  States  for 
children  with  disabilities  support  the 
need  for  research  to  develop  and 
implement  interventions  that  will 
increase  student  engagement  in  school 
during  the  year  that  they  become  at  the 
greatest  risk  of  dropping  out  and  to 
evaluate  the  effectiveness  of  thsse 
interventions  on  progress  towards 
graduation. 

Priority 

This  priority  will  support  research 
projects  to  develop,  implement,  and 
evaluate  the  effectiveness  of 
interventions  that  increase  student 
engagement  in  school.  Projects  must 
focus  on  students  with  learning 
disabilities  and  those  with  serious 
emotional  disturbance. 

Site  Selection.  Project  sites  must  be  in 
schools  where  the  drop-out  rate  for 
students  with  disabilities  is  significantly 
higher  than  for  children  who  are  not 
disabled.  Sites  must  encourage  the 
implementation  of  school-based 
interventions  within  general  education 
settings. 

Project  Planning.  Projects  may 
dedicate  up  ta  12  months  to  plan  for 
and  develop  the  implementation  of 
interventions  with  special  and  general 
educators,  administrators,  rotated 
service  staff,  parents,  community 
agencies  and  groups,  and  others  as 
appropriate.  The  plan  must  include 
activities  that  develop  and  maintain 
ongoing  school,  community,  and  family 
commitment  to  implement  the 
interventions.  Planning  activities  must 
include  (1)  the  identification  of  school, 
home,  and  community  variables  that  are 
related  to  student  engagement  in 
learning  and  the  development  of 
interventions  related  to  these  variables; 
(2)  the  specification  of  the  procedures 
and  participants  required  to  implement 
the  interventions;  and  £3)  procedures  for 
evaluating  the  implementation  and 


impact  of  the  interventions  and  the 

project.  Variables  of  student  engagement 
must  be  developed  through  a 
consensual  process  and  must  include 
school,  home,  and  community  variables 
that  have  a  significant  predictive 
relationship  with  student,  drop-out  rates. 

Implementation  of  Interventions. 
Projects  must  implement  their 
interventions  over  a  three-year  period. 
Projects  must  select  a  cohort  of  students 
with  learning  disabilities  and  serious 
emotional  disturbance  who  are  enrolled 
at  the  seventh  through  tenth  grade  level 
(the  "study  group").  Interventions  must 
be  implemented  for  these  students  for 
three  successive  years. 

Studying  Effects  and  Implementation 
of  the  Project.  During  the  first  two  years 
of  implementation,  project  effects  must 
be  described  with  respect  to  the 
variables  of  student  engagement 
Information  must  be  reported 
longitudinally  on  a  control  group  of 
students  with  learning  disabilities  and 
serious  emotional  disturbance  within 
the  school  district  ("the  control  group”) 
who  do  not  receive  the  interventions. 
Data  collection  and  analyses  must 
permit  the  statement  of  findings  for 
student  subgroups  reflecting  each 
'  disability  group  included  in  the  sample. 

Information  must  also  be  provided 
regarding  the  process  and  levels  of 
implementation  of  the  project  and  a 
description  of  community,  school,  and 
student  characteristics. 

Collaboration.  Projects  must  work 
with  the  other  projects  funded  under 
this  priority  and  with  related  projects 
and  must  budget  for  two  annual 
meetings:  one  with  the  other  grantees 
under  this  priority  and  one  of  all  project 
directors. 

Priority  2 — Increasing  Participation  in 
General  Education  Development 
Programs  (GEDJ  Among  Youth  With 
Disabilities  (CFDA  84.023PJ 

Background 

One  of  the  National  Education  Goals 
is  to  increase  the  high  school  graduation 
rate  to  at  least  90  percent  hy  the  year 
2000.  Forty-one  percent  of  all  youth 
with  disabilities  drop  out  erf  school 
without  completing  high  school 
graduation  requirements  (National 
Longitudinal  Study,  1991),  Nationally, 
most  students  who  do  not  complete 
high  school  in  the  traditional  fashion 
eventually  obtain  a  high  school  diploma 
through  the  General  Education 
Development  (GED)  program.  This 
compares  sharply  with  students  with 
disabilities  who  have  dropped  out  or 
withdrawn  from  school,  less  than  five 
percent  of  whom  ever  receive  a 
diploma. 


Having  a  high  school  diploma 
represents  one  of  the  most  important 
credentials  e  young  adult  must  possess 
to  access  many  of  the  adult 
opportunities  associated  with 
successful,  independent  adult 
outcomes,  including  for  example,  access 
to  higher  education  and  competitive 
employment.  The  Notional  Longitudinal 
Study  (1991)  has  provided  compelling 
evidence  that  there  is  a  consistent  gap 
between  students  with  disabilities  who 
drop  out  as  compared  to  those  who 
complete  high  school  graduation 
requirements  with  respect  to  several 
outcomes,  and  that  the  discrepancy 
increases  over  time. 

Priority 

This  priority  will  support  research 
projects  to  develop,  implement,  and 
evaluate  interventions  that  will  increase 
the  participation  in  and  successful 
completion  of  GED  programs  for 
students  with  disabilities  who  have 
either  withdrawn  from  or  dropped  out 
of  school.  Projects  must  focus  on 
students  with  learning  disabilities  and 
those  wkh  serious  emotional 
disturbance. 

Activities 

Site  Selection.  Project  sites  must  be  m 
schools  in  communities  where  the  drop¬ 
out  rate  for  students  with  disabilities  is 
significantly  higher  than  for  children 
who  are  not  disabled.  Sitea  must 
encourage  the  implementation  of 
school-based  interventions  within 
general  education  settings. 

Project  Planning.  Grantees  may 
dedicate  up  to  12  months  to  plan  for 
and  develop  the  implementation  of 
interventions  that  will  increase  the 
successful  participation  of  students  with 
disabilities  in  GED  programs.  The  plan 
must  be  prepared  hy  a  group  that 
includes  those  knowledgeable  regarding 
the  needs  of  students  who  have 
withdrawn  or  dropped  out.  The  plan 
must  include  activities  that  ensure  the 
involvement  of  GED  program  staff  and 
others  to  implement  the  interventions. 
The  plan  must  include  (1)  a  site-hased, 
descriptive  study  of  the  factors  and 
barriers  associated  with  the  decision  by 
young  aduhs  with  disabilities  to  seek  a 
GED  diploma,  and  a  synthesis 
describing  factors  (student, 
administrative,  financial,  etc.)  related  to 
the  successful  completion  of  GED 
programs  by  students  with  disabilities; 
(2)  the  new  or  adapted  interventions  to 
be  studied;  (3)  the  procedures  and 
participants  required  to  implement  the 
interventions,  including  how  students 
will  be  identified  and  recruited;  (4)  a 
description  of  how  a  GED  program  that 
effectively  accommodates  the  special 
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learning  needs  and  circumstances  of 
youth  with  disabilities  will  be 
developed;  and  (5)  procedures  for 
evaluating  the  impact  of  the 
interventions. 

Implementation  of  Interventions. 
Projects  must  implement  their 
interventions  and  operational  plan  over 
a  three-year  period.  Projects  must 
annually  select  a  cohort  of  youth  with 
disabilities  (three  cohorts,  total)  that  is 
participating  in  the  GED  program  and  is 
6  months  past  the  compulsory 
minimum  age  for  exiting  from  school,  as 
determined  by  State  law  or  regulations. 
Information  is  also  to  be  reported  for  a 
control  group  of  students  with 
disabilities  within  the  community,  but 
who  are  not  participating  in  the  GED 
program. 

Studying  Effects  and  Implementation 
of  the  Project.  During  the  first  two  years 
of  implementation,  projects  must  study 
project  effects  and  the  process  of 
implementation  of  the  project.  Data 
collection  and  analyses  must  include 
the  statement  of  findings  for  student 
subgroups  reflecting  each  disability  area 
included  in  the  sample.  Information 
describing  community,  school,  and 
student  characteristics  must  be 
included. 

Collaboration.  Projects  must  work 
with  the  other  projects  funded  under 
this  priority  and  with  related  projects 
and  must  budget  for  two  annual 
meetings:  one  with  the  other  grantees 
under  this  priority  and  one  of  all  project 
directors. 

Priority  3 — Enhancing  Language 
Acquisition  Among  Students  Who  Are 
Deaf  or  Hard  of  Hearing  (CFDA 
84.023T) 

Background 

As  reported  by  the  Commission  on 
Education  of  the  Deaf  (COED),  in  its 
1988  report,  Towards  Equality,  "the 
educational  system  has  not  been 
successful  in  assisting  the  majority  of 
students  who  are  deaf  or  hard  of  hearing 
to  achieve  reading  skills  commensurate 
with  those  of  their  hearing  peers.” 
Competence  in  understanding  and  using 
vocal,  visual,  and  written  language 
represents  an  especially  critical  and 
difficult  accomplishment  for  children 
who  are  deaf  or  hard  of  hearing.  As  the 
COED  report  notes,  "(a)  child  without  a 
strong  language  and  communication 
base  frees  significant  barriers.”  The 
findings  of  this  and  other  recent 
research  and  policy  studies  document 
the  need  to  enhance  the  levels  of 
language  acquisition  for  individuals 
who  are  deaf  or  hard  of  hearing  so  as  to 


improve  levels  of  achievement  and 
other  outcomes. 

Priority 

This  priority  will  support  research 
projects  to  evaluate  the  effectiveness  of 
American  Sign  Language  (ASL)  relative 
to  other  modes  of  communication  such 
as  signed  English  or  cued  speech  in 
improving  achievement  in  reading  and 
writing  for  children,  5-18  years  of  age, 
who  are  deaf  or  hard  of  hearing. 

Activities 

Projects  must  examine  achievement  in 
reading  and  writing,  other  relevant 
variables,  e.g.,  other  relevant  child 
outcomes  (including  social  and 
behavioral  variables),  and  the 
satisfaction  of  service  providers.  Project 
participants  must  include  elementary 
and  secondary-aged  students.  Projects 
designs  must  produce  information  on 
ASL  relative  to  other  modes  of 
communication  to  which  it  is  being 
compared  by  age  and  achievement  level. 

Projects  must  study  the  effectiveness 
of  using  ASL  relative  to  other  modes  of 
communication  to  which  it  is  being 
compared  in  relation  the  severity  of 
hearing  loss,  who  provides  (service 
provider)  the  interventions,  and  where 
the  interventions  are  provided  (setting). 
Projects  must  also  study  and  relate  the 
effectiveness  of  using  ASL  and  the  other 
interventions  to  the  age  of  the  child  at 
the  onset  of  deafness  and  time  of  first 
intervention,  respectively,  and  the 
nature  and  scope  of  family  and 
community  supports.  Projects  must 
examine  the  effectiveness  of  ASL 
relative  to  other  modes  of 
communication  to  which  it  is  being 
compared  in  academic  and 
nonacademic  settings  and  in  integrated 
and  nonintegrated  settings.  Service 
providers  may  include,  for  example, 
parents,  hearing  or  nonhearing  peers, 
and  special  and  regulator  educators. 
Projects  must  report  information 
describing  special  accommodations,  if 
relevant,  associated  with  using  ASL 
relative  to  the  other  modes  of 
communication  to  which  it  is  being 
compared  in  various  settings,  e.g., 
within  the  home  or  in  school 
environments  with  normally-hearing 
children.  Projects  must  also  report 
information  describing  the  appropriate 
alternative  reading  and  writing 
assessment  systems  and  procedures  that 
are  best  suited  to  document  the  reading 
and  writing  acquisition  skills. 

Dissemination.  Projects  must  report 
and  exchange  their  information  and 
findings  in  formats  useable  to  the 


research  community  and  to  service 
providers. 

Collaboration.  Projects  must  work 
with  the  other  projects  funded  under 
this  priority  and  other  related  projects 
and  must  budget  for  two  annual 
meetings:  one  with  the  other  grantees 
under  this  priority  and  one  of  all  project 
directors. 

Applicable  Program  Regulations:  34  CFR 

part  324  (1992). 

Program  Authority:  20  U.S.C  1441-1443. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.023,  Research  in  Education  of 
Individuals  with  Disabilities  Program) 

Dated:  December  30, 1992. 

Lamar  Alexander, 

Secretary  of  Education. 

(FR  Doc.  93-1008  Filed  1-14-93;  8:45  am] 

BHJJNQ  CODE  4000-01-M 


[CFDA  No.:  84.023] 

Research  in  Education  of  individuals 
With  Disabilities  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1993 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services,  including  professionals 
in  regular  education  environments,  to 
provide  children  with  disabilities 
effective  instruction  and  enable  them  to 
successfully  learn. 

These  priorities  support  AMERICA 
2000,  the  President’s  strategy  for 
achieving  the  National  Education  Goals, 
by  improving  our  understanding  of  how 
to  enable  children  and  youth  with 
disabilities  to  reach  the  high  levels  of 
academic  achievement  called  for  by  the 
goals. 

Eligible  Applicants:  Eligible 
applicants  are  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  324. 

Applications  Available:  February  22, 
1993. 

Priorities 

The  priorities  in  the  notice  of  final 
priorities  for  this  program,  as  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  apply  to  these  competitions. 
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Research  in  Education  of  Individuals  With  Disabilities  Program 

[Application  notices  for  fiscal  year  1993] 

Title  and  CFDA  No. 

Deadline  for 
transmittal 
of  applica¬ 
tions 

Available 

funds 

Estimated  size  of  awards 

Estimated 
number  of 
awards 

■tar 

months 

Increasing  participation  In  general  education  development  programs 
(GED)  among  youth  with  disabilities  (CFDA  84.023P). 

04/19/93 

$1,000,000 

$2,000,000  per  year1  . 

5 

Up  to  48. 

Enhancing  language  acquisition  among  students  who  are  deaf  or  hard  of 
hearing  (CFDA  84.23T). 

04/19/93 

450,000 

150,000  per  year*  . .... 

3 

Up  to  36. 

'  Amounts  listed  are  the  estimated  funding  levels  lor  the  first  12  months  of  the  projects.  Multi-year  projects  are  Ukely  to  be  level  funded  unless  there  are  Incieeaoe  In  costs  attributable  to 
significant  changes  In  activity  level 

Note:  The  Department  of  Education  is  not  bound  by  any  estimates  In  this  notice.  . 


FOR  APPLICATIONS  CONTACT:  Darlene  please  contact  Dr.  Helen  Thornton,  U.S.  hearing  impaired  individuals  may  call 

Crumblin.  Telephone:  (202)  205-9864.  Department  of  Education,  400  Maryland  the  Federal  Dual  Party  Relay  Service  at 

Deaf  and  hearing  impaired  individuals  Avenue  SW„  room  3529,  Switzer  1-800-877-8339  (in  the  Washington, 

may  call  the  Federal  Dual  Party  Relay  Building,  Washington,  DC  20202-2640.  DC  202  area  code,  telephone  708-9300) 

Service  at  1-800-877-8339  (in  the  Telephone:  (202)  205-5910.  For  between  8  a.m.  and  7  p.m.,  Eastern  time. 

Washington,  DC  202  area  code,  information  on  Enhancing  Language  Program  Authority:  20  U.S.C.  1441-1443. 

telephone  708-9300)  between  8  a.m.  Acquisition  Among  Students  Who  Are  _  ,  ,  „ 

and  7  p.m.,  Eastern  time.  Deaf  or  Hard  of  Hearing  competition  Dated;  ,anuary  n’ 1993' 

FOR  FURTHER  INFORMATION  CONTACT:  For  please  contact  Judith  Fein,  U.S.  Robert  R.  Davila, 

information  on  the  Increasing  Department  of  Education,  400  Maryland  Assistant  Secretary,  Office  of  Special 

Participation  in  General  Education  Avenue  SW.,  room  3524,  Switzer  Education  and  Rehabilitative  Services. 

Development  Programs  (GED)  Among  Building,  Washington,  DC  20202-2640.  lpR  Doc-  93-1007  Filed  1-14-93;  8:45  ami 

Youth  with  Disabilities  competition  Telephone:  (202)  205-8116.  Deaf  and  billing  code  sooo-oi-m 


Friday 

January  15,  1993 


Part  IX 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 

24  CFR  Part  248 

Preservation  of  Multifamily  Low  Income 
Housing;  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  248 

[Docket  No.  R-93-1622;  FR-3377-4-02] 

Preservation  of  Multifamily  Low 
Income  Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
section  302  of  the  Housing  and 
Community  Development  Act  of  1992 
by  amending  part  248  of  title  24  of  the 
Code  of  Federal  Regulations  which  sets 
forth  the  policies  and  procedures  of  the 
Department  of  Housing  and  Urban 
Development  for  preserving  eligible  low 
income  muitifamily  housing  projects.  In 
brief,  this  amendment  requires 
appraisers,  when  appraising  eligible  low 
income  housing  under  title  VI  of  the 
Cranston -Gonzalez  National  Affordable 
Housing  Act,  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990,  to  assume 
that  all  Federal  rental  assistance 
terminates  upon  a  mortgage  repayment. 
DATES:  Effective  date:  January  15, 1993. 
Comment  due  date:  March  16, 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410. 

Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Standard 
Time)  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  J.  East,  Office  of  Multifamily 
Housing  Preservation  and  Property 
Disposition,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 

SW.,  Washington,  DC  20410.  Telephone, 
voice  (202)  708-2300;  TDD,  (202)  708- 
4594.  (These  are  not  toll-free  telephone 
numbers). 

SUPPLEMENTARY  INFORMATION:  Subtitle  A 
of  title  in  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550  (106  Stat.  3672), 
approved  October  28, 1992)  (“title  III”) 
amends  title  VI  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act,  the  Low  Income  Housing 


Preservation  and  Resident 
Homeownership  Act  of  1990  (Pub.  L. 
101-625;  12  U.S.C.  4102  et  seq. 
(“UHPRHA”),  the  successor  to  title  II  of 
the  Housing  and  Community 
Development  Act  of  1987,  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987  (Pub.  L.  100- 
242;  12  U.S.C.  1715/  note)  (“ELIHPA”), 
governing  the  preservation  of  privately- 
owned  multifamily  low  income 
housing.  The  history  of  the  preservation 
programs  is  set  forth  in  an  interim  rule 
implementing  UHPRHA  which  was 
published  on  April  8, 1992  at  57  FR 
11992,  (the  “April  1992  interim  rule”) 
and  will  not  be  repeated  here. 

This  interim  rule  implements  section 
302  of  title  m  by  amending  section 
248.111  of  the  Department’s  regulations, 
as  addressed  in  the  following 
discussion.  This  amendment  was 
intended  to  be  included  in  the  interim 
rule  amending  part  248  of  title  24  of  the 
CFR,  published  by  the  Department  on 
December  3. 1992  at  57  FR  54312, 
however,  it  was  inadvertently  omitted 
from  the  final  published  version  of  that 
rule.  The  Department  expects  to 
implement  the  remaining  provisions  of 
title  III  in  another  interim  rule  which 
will  be  published  shortly. 

Section  248.1 1 1  (Appraisal  and 
Preservation  Value  of  Eligible  Low 
Income  Housing) 

Section  302  of  Title  in  amends  section 
213(c)  of  UHPRHA  which  requires  the 
Department  to  establish  written 
appraisal  guidelines  requiring 
appraisers  to  make  certain  assumptions 
when  calculating  preservation  value. 
Section  213(c)  of  LIHPRHA  requires  that 
the  appraisal  guidelines  assume 
repayment  of  the  existing  federally- 
assisted  mortgage,  termination  of  the 
existing  low-income  affordability 
restrictions  and  costs  of  compliance 
with  any  State  or  local  laws  of  general 
applicability.  Final  appraisal  guidelines 
complying  with  Section  213(c)  were 
published  on  May  8, 1992  at  57  FR 
19970  in  a  notice  mi  titled  “Appraisals  of 
Preservation  Value  Under  the  Low- 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990” 
(the  “Appraisal  Guidelines”). 

In  addition  to  the  assumptions 
required  under  section  213(c)  of 
LIHPRHA,  the  Appraisal  Guidelines 
also  require  appraisers  to  assume  that 
any  Federal  rental  assistance,  such  as 
Section  8  project-based  assistance, 
which,  by  the  terms  of  its  contract,  is 
not  coterminous  with  the  mortgage, 
would  remain  in  effect  until  the  contract 
terminates.  Where  a  Federal  rental 
assistance  contract  would  extend  past 
the  date  of  repayment  of  the  mortgage, 


the  cost  (or  benefit)  of  the  rental 
assistance  contract  would  be  deemed  a 
conversion  cost  for  purposes  of 
determining  preservation  value. 

However,  section  302  of  title  III  amends 
section  213(c)  of  LIHPRHA  to  require 
appraisers  to  make  the  opposite 
assumption;  that  there  is  simultaneous 
termination  of  any  Federal  rental 
assistance. 

amended  to  reflect  this  statutory  change. 
Although  the  Department  originally 
published  the  Appraisal  Guidelines  in 
the  Federal  Register,  future  copies  of 
the  Guidelines  will  be  provided  to 
owners  and  appraisers  in  up-to-date, 
amended  form  upon  an  owner’s 
submission  of  a  notice  of  intent  under 
LIHPRHA.  Affected  persons,  therefore, 
will  have  actual  notice  of  any  future 
amendment  to  the  Appraisal  Guidelines. 
Amendments  to  the  Guidelines  will  be 
published  in  the  Federal  Register,  and 
public  comments  will  be  solicited,  only 
in  instances  where  the  changes  to  be 
made  present  substantive  issues 
meriting  prior  notice  and  comment 
before  their  effectiveness. 

Section  248.111  of  the  April  1992 
interim  rule,  which  governs  appraisals, 
is  silent  as  to  the  effect  of  Federal  rental 
assistance  on  preservation  value. 
However,  paragraph  (d)  of  section 
248.111  lists  the  assumptions  of  section 
213(c)  of  LIHPRHA  and  provides  for  the 
inclusion  of  conversion  costs  in 
determining  value.  This  rule  amends 
section  248.111(d)  to  include  the 
language  added  to  section  213(c)  of 
LIHPRHA  by  section  302  of  title  III. 

The  Department  began  processing 
under  LIHPRHA  on  May  8, 1992,  the 
effective  date  of  the  April  1992  interim 
rule.  Since  that  date,  owners  have  been 
conducting  appraisals  on  their  property 
and  as  of  the  effective  date  of  this  rule 
many  will  not  yet  have  completed  the 
appraisal  process.  Section  248.111,  as 
amended,  and  the  revised  Appraisal 
Guidelines  will  apply  to  all  owners  who 
have  not  received,  as  of  January  15, 

1993,  the  information  from  the  Secretary 
under  §  248.131(b).  Where  an  owner  and 
HUD  have  not  exchanged  appraisals 
under  §  248.111(i),  both  the  owner’s 
appraiser  and  HUD’s  appraiser  will  be 
directed  to  comply  with  the  revised 
Appraisal  Guidelines.  Where  an  owner 
has  already  completed  its  appraisal,  but 
HUD  has  not,  HUD’s  appraiser  will 
comply  with  the  revised  Appraisal 
Guidelines  and  the  owner  may  rely  on 
HUD’s  appraisal  or  adjust  its  appraisal. 
Where  HUD  has  completed  its  appraisal, 
but  the  owner  has  not,  both  the  owner’s 
appraiser  and  HUD’s  appraiser  will 
comply  with  the  revised  Appraisal 
Guidelines.  If  both  appraisals  have  been 
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completed,  but  the  information  under 
§  248.131(b)  has  not  been  received  by 
the  owner,  HUD  and  the  owner  will 
adjust  the  appraisals  during  the 
negotiation  process  under  §  248.111(j).  If 
HUD  and  the  owner  cannot  reconcile 
the  differences  between  the  two 
appraisals  using  the  revised  Appraisal 
Guidelines,  a  third  appraisal  will  be 
conducted  using  the  revised  Appraisal 
Guidelines  and  will  be  binding  on  both 
parties,  in  accordance  with  §  248.111(j). 

Findings  and  Other  Matters 

A.  Regulatory  Impact 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(d)  of  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C)qf  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  General  Counsel, 
Rules  Docket  Clerk,  room  10276,  451 
Seventh  Street,  SW„  Washington,  DC 
20410. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 


determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

D.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
this  rule  will  have  a  significant  impact 
on  the  formation,  maintenance  and 
general  well-being  of  the  family. 
Achievement  of  homeownership  by  low 
income  families  under  the  regulation 
can  be  expected  to  support  family 
values,  by  helping  families  to  achieve 
security  and  independence,  by  enabling 
them  to  live  in  decent,  safe  and  sanitary 
housing,  and  by  giving  them  the  skills 
and  means  to  live  independently  in 
mainstream  American  society.  Since  the 
impact  on  the  family  is  beneficial,  no 
further  review  is  necessary. 

E.  Regulatory  Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  HUD 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  carries  out  statutorily- 
mandated  limitations  on  prepayment  of 
the  affected  mortgages.  Any  economic 
impact  is  a  direct  consequence  of  the 
statute  and  is  not  separately  imposed  by 
this  rule. 

F.  Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department’s  Semiannual  Agenda  of 
Regulations  published  on  November  3, 
1992  (57  FR  51392)  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.137 
(Mortgage  Insurance — Rental  and 


Cooperative  Housing  for  Low  and  Moderate 
Income  Families). 

List  of  Subjects  in  24  CFR  Part  248 

Intergovernmental  relations,  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing,  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
title  24,  part  248  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  248-— PRESERVATION  OF 
MULTIFAMILY  LOW  INCOME  HOUSING 

1.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  12  U.S.G  1715/  note;  12  U.S.G 
4101,  et  seq.-,  42  U.S.G  3535(d). 

2.  In  §  248.111,  paragraph  (d)  is 
revised  to  read  as  follows: 

$248,111  Appraisal  and  preservation 
value  of  eligible  low  Income  housing. 
***** 

(d)  Guidelines.  The  Commissioner 
shall  provide  to  the  owner  and  the 
appraiser  retained  by  the  Commissioner 
guidelines  for  conducting  the  appraisal. 
The  guidelines  established  by  the 
Commissioner  shall  be  consistent  with 
customary  appraisal  standards.  The 
guidelines  shall  assume  repayment  of 
the  existing  federally-assisted 
mortgage(s),  termination  of  the  existing 
Federal  low  income  affordability 
restrictions,  simultaneous  termination 
of  any  Federal  rental  assistance,  and 
costs  of  compliance  with  any  State  or 
local  laws  of  general  applicability.  The 
guidelines  may  permit  reliance  upon 
assessments  of  rehabilitation  needs  and 
other  conversion  costs  determined  by  an 
appropriate  State  agency,  as  determined 
by  the  Commissioner. 
***** 

Dated:  January  5, 1993. 

James  E.  Schoenberger, 

Associate  General  Deputy,  Assistant  Secretary 
for  Housing— Federal  Housing  Commissioner. 
IFR  Doc.  93-1024  Filed  1-14-93;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  307 

Regulations  Under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986 


$  307.12  Rotation,  display,  and 
dissemination  of  warning  statements  in 
smokeless  tobacco  advertising. 


AGENCY:  Federal  Trade  Commission. 
ACTION:  Amendment  to  final  rule. 


(Nov.  4, 1986).  The  1991  amendment 
replaced  §  3.11(b)  with  a  new 
§  307.12(b),  which  required  that 
rotational  plans  be  based  solely  on  the 
date  of  dissemination,  56  FR  11653 
(Mar.  20, 1991).  The  Commission  is  now 
amending  §  307.12(b)  to  delete  the 
amended  language  and  revert  to  the 
requirements  originally  applied  to 
promotional  materials  (while  keeping 
intact  the  portion  of  the  1991 
amendments  that  dealt  with  utilitarian 
objects).  Thus,  rotational  plans  based  on 
either  dates  of  dissemination  or  dates  of 
order  will  again  be  permissible  for 
promotional  materials.  The  Commission 
believes  that  it  is  unnecessary  to  invite 
public  comment  on  this  amendment 
because:  (a)  No  public  interest  would  be 
served  by  soliciting  comment  on*the 
adequacy  of  the  comments  previously 
received,  and  (b)  all  interested  parties 
will  have  the  opportunity  to  comment 
in  a  separate  rulemaking  proceeding  on 
the  merits  of  various  approaches  to 
rotation  of  warnings  for  promotional 
materials.  See  the  Notice  of  Proposed 
Rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

List  of  Subjects  in  16  CFR  Part  307 

Health  warnings.  Smokeless  tobacco. 
Trade  practices. 

Accordingly,  part  307  of  16  CFR  is 
amended  as  follows: 

PART  307— REGULATIONS  UNDER 
THE  COMPREHENSIVE  SMOKELESS 
TOBACCO  HEALTH  EDUCATION  ACT 
OF  1986 

1.  The  authority  for  part  307 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  4401  et.  seq. 

2.  Section  307.12(b)  is  amended  by 
removing  the  last  three  sentences  and 
adding  the  following  four  sentences: 


(b)  *  *  *  A  satisfactory  plan  for 
point-of-sale  and  non-point-of-sale 
promotional  materials  such  as  leaflets, 
pamphlets,  coupons,  direct  mail 
circulars,  paperback  book  inserts,  or 
non-print  items  could  provide  for 
rotation  according  to  the  time  that  the 
material  is  scheduled  to  be 
disseminated  or  the  order  date  for  the 
material.  A  satisfactory  plan  for 
utilitarian  objects  shall  provide  for 
rotation  according  to  the  date  the  objects 
are  disseminated.  Because  the 
Commission  recognizes  that  the  rotation 
requirement  for  utilitarian  objects  may 
produce  hardship  for  companies  that 
cannot  foresee  at  the  time  of  ordering 
what  their  distribution  schedule  will  be, 
the  Commission  will  consider  in 
compliance  with  this  provision  a  plan 
under  which  the  objects  comprising 
each  order  display  all  three  warnings  in 
equal  proportion,  and  are  disseminated 
either: 

(1)  In  groups  displaying  a  single 
warning  in  sequence  per  four-month 
period  over  a  total  dissemination  period 
of  three  or  more  such  four-month 
periods,  or 

(2)  At  random,  if  dissemination  is  to 
occur  in  fewer  than  three  such  periods. 

The  plan  may  specify  that  items 
having  a  useful  life  of  significantly  more 
than  4  months,  such  as  clocks,  electric 
signs,  and  durable  dispensers  may  be 
rotated  less  frequently. 
***** 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  93-1076  Filed  1-14-93;  8:45  am) 
BILUNG  CODE  6750-01 -M 


SUMMARY:  The  Commission  is  amending 
the  regulations  on  smokeless  tobacco 
advertising  that  deal  with  the  rotation  of 
health  warnings  on  point-of-sale  and 
non-point-of-sale  promotional  materials 
(“promotional  materials’’).  The  existing 
provisions  on  rotation,  which  were 
issued  in  1991,  are  revoked  and 
replaced  by  the  provisions  that  were 
originally  issued  in  1986.  The 
Commission  is  taking  this  action 
because  it  believes  that  it  did  not 
received  adequate  public  comment  on 
the  1991  amendments. 

EFFECTIVE  DATE:  January  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Priesman,  (202)  326-2484  or 
Judith  P.  Wilkenfeld,  (202)  326-3150, 
Division  of  Advertising  Practices, 
Federal  Trade  Commission,  6th  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  decided  to  amend  the 
portion  of  §  307.12(b)  of  16  CFR  part  307 
(1992)  that  deals  with  the  rotation  of 
health  warnings  on  point-of-sale  and 
non-point-of-sale  promotional  materials 
("promotional  materials”)  because  it 
believes  that  it  did  not  receive  adequate 
public  comment  on  the  1991 
amendments.  Prior  to  March  1991, 

§  307.11(b)  provided  that  rotation  plans 
could  be  based  either  on  the  dates  when 
promotional  materials  were 
disseminated  or  on  the  dates  when  the 
materials  were  ordered.  51  FR  40015 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  307 

Regulations  Under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  has  decided 
to  consider  for  repromulgation,  subject 
to  a  30-day  notice  and  comment  period, 
the  portion  of  §  307.12(b)  removed  by 
the  rule  amendment  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  language  proposed  for 
repromulgation  was  originally  issued  in 
March  1991.  It  concerns  the  rotation  of 
health  warnings  for  point-of-sale  and 
non-point-of-sale  promotional  materials 
("promotional  materials”)  for  smokeless 
tobacco  products.  The  Commission  is 
taking  this  action  because  it  believes 
that  it  did  not  receive  adequate  public 
comment  in  1991  respecting  these 
materials.  All  persons  are  hereby  given 
notice  of  the  opportunity  to  submit 
written  data,  views,  and  arguments 
concerning  the  merits  of  the  proposed 
rulemaking. 

DATES:  Written  comments  will  be 
accepted  on  or  before  February  16, 1993. 
ADDRESSES:  Send  comments  to  the 
Secretary,  Federal  Trade  Commission, 
6th  &  Pennsylvania  Ave.  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Priesman,  (202)  326-2484,  or 
Judith  P.  Wilkenfeld,  (202)  326-3150, 
Division  of  Advertising  Practices, 

Federal  Trade  Commission,  6th  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580. 

SUPPLEMENTARY  INFORMATION: 

Section  A — Background 

On  March  20, 1991,  the  Federal  Trade 
Commission  (“the  Commission”)  issued 
final  regulations  (56  FR  11653  (1991)) 
amending  16  CFR  part  307,  the 
Commission’s  regulations  implementing 
the  Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986.  The 
amendments  added  utilitarian  objects  to 
the  items  covered  by  the  regulations  and 
required  that  the  rotation  of  health 
warnings  for  both  utilitarian  objects  and 
promotional  materials  be  based  on  the 
dates  when  these  items  are 
disseminated  (16  CFR  307.12(b)).  Prior 
to  March  1991,  §  307.11(b)  provided  that 
rotation  plans  for  promotional  materials 
could  be  based  either  on  the  dates  when 
the  materials  were  disseminated  or  on 
the  dates  when  the  materials  were 
ordered.  51  FR  40015  (Nov.  4, 1986). 

The  1991  amendment  replaced  §  3.11(b) 


with  a  new  §  307.12(b),  which  required 
that  rotational  plans  be  based  solely  on 
the  date  of  dissemination.  56  FR  11653 
(March  20, 1991).  The  Commission  has 
concluded  that  inadequate  public 
comment  was  received  on  tue  1991 
amendments  affecting  rotation  of 
warnings  on  promotional  materials. 
Therefore,  the  Commission  has  deleted 
those  rotation  requirements  and 
reverted  to  the  rotation  requirements 
that  applied  previously.  [See  the  notice 
of  Amendment  to  Final  Rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register].  The  Commission  is  now 
seeking  comment  on  the  merits  of  the 
rotation  plan  language  issued  in  1991. 

Section  B — Questions 

Although  the  proposed  method  for 
rotation  of  warning  labels  is  identical  to 
that  mandated  by  the  Commission  in 
March  1991,  the  Commission  has  not 
determined  whether  adoption  of  the 
proposed  method  at  this  time  is 
desirable.  The  Commission  seeks  a  full 
range  of  comments  respecting  this  issue, 
and  particularly  solicits  information  on 
the  following  questions: 

Question  1.  What  is  the  likely  effect 
of  the  proposed  requirements  for  the 
rotation  of  health  warnings  on 
promotional  materials  on  the  costs, 
profitability,  competitiveness,  and 
employment  of  small  business  entities? 

Question  2.  The  Smokeless  Tobacco 
Act  requires  smokeless  tobacco 
companies  to  submit  plans  to  the 
Commission  that  specify  the  method 
they  will  use  to  rotate,  display  and 
distribute  the  required  health  warning 
statements  on  their  packaging  and 
advertising.  The  original  requirement 
for  the  submission  of  plans  by  marketers 
of  smokeless  tobacco  products  was 
submitted  to,  and  approved  by,  the 
Office  of  Management  and  Budget.  OMB 
Control  No.  3084-0082.  The 
Commission  is  seeking  additional  OMB 
clearance  for  the  information  collection 
requirements  contained  in  the  proposed 
amendments  to  the  regulations 
implementing  the  Smokeless  Tobacco 
Act.1 

By  changing  the  requirements  for  the 
rotation  of  the  health  warnings  on 
promotional  materials,  the  proposed 
amendments  may  require  some 
smokeless  tobacco  companies  to  revise 
their  rotational  plans  for  such  materials 
to  provide  for  rotation  according  to  the 
method  outlined  in  16  CFR  307.12(b) 
excerpted  above.  What  are  the  possible 
paperwork  burdens  that  the  promotional 


1  See  Notice  of  application  to  OMB  under  the 
Paperwork  Reduction  Act,  which  may  also  be  found 
elsewhere  in  this  issue  of  the  Federal  Register. 


materials  amendment  to  16  CFR  307.12 
may  impose? 

Question  3.  What  are  the  possible 
regulatory  alternatives  that  would 
reduce  the  economic  impact  of  the 
proposed  rotational  requirements  for 
warning  labels  on  promotional 
materials,  yet  fully  implement  the 
regulatory  mandate  of  the  Smukeless 
Tobacco  Act? 

Section  C — Regulatory  Flexibility  Act 

When  the  Smokeless  Tobacco 
Regulations  were  first  proposed,  the 
FTC  certified  that  the  Regulatory 
Flexibility  Act  requirement  for 
regulatory  analysis  was  not  applicable 
because  die  regulations  did  not  appear 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  51  FR  24378  (1986).  The 
Commission  has  re-examined  this  issue 
with  respect  to  the  proposed 
amendment  for  promotional  materials, 
and  has  preliminarily  determined  that 
the  proposed  amendment  does  not  affect 
the  earlier  determination.  The 
amendment  merely  requires 
manufacturers  of  smokeless  tobacco  to 
modify  slightly  an  already  existing 
schedule  by  which  they  rotate  the  three 
required  warnings  on  promotional 
materials.  In  order  to  ensure,  however, 
that  no  substantial  economic  impact  is 
being  overlooked,  the  Commission  is 
requesting  public  comment  on  the  effect 
of  the  proposed  regulations  on  costs, 
profitability,  competitiveness,  and 
employment  in  small  entities. 
Subsequent  to  the  receipt  of  public 
comments,  the  Commission  will 
determine  whether  the  preparation  of  a 
final  regulatory  flexibility  analysis  is 
warranted. 

In  light  of  the  above,  the  Commission 
certifies  that  the  proposed  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b)  (1982). 

List  of  Subjects  in  16  CFR  Part  307 

Health  warnings,  Smokeless  tobacco, 
Trade  practices. 

Accordingly,  it  is  proposed  that  part 
307  of  16  CFR  be  amended  as  follows: 

PART  307— REGULATIONS  UNDER 
THE  COMPREHENSIVE  SMOKELESS 
TOBACCO  HEALTH  EDUCATION  ACT 
OF  1986 

1.  The  authority  for  part  307 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  4401  et.  seq. 

2.  Section  307.12(b)  is  amended  by 
removing  the  last  four  sentences  (see  the 
version  set  forth  in  the  notice  of  the 
Amendment  to  Final  Rule  published 
elsewhere  in  this  issue  of  the  Federal 
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Register)  and  adding  the  following  three 
sentences: 

$307.12  Rotation,  display,  and 
dissemination  of  warning  statements  in 
smokeless  tobacco  advertising. 
***** 

(b)  *  *  *  A  satisfactory  plan  for 
point-of-sale  and  non-point-of-sale 
promotional  materials  such  as  leaflets, 
pamphlets,  coupons,  direct  mail 
circulars,  paperback  book  inserts,  or 
non-print  items  or  for  utilitarian  objects 
shall  provide  for  rotation  according  to 
the  date  the  materials  or  objects  are 
disseminated.  Because  the  Commission 
recognizes  that  the  rotation  requirement 


for  promotional  materials  mid  utilitarian 
objects  may  produce  hardship  for 
companies  that  cannot  foresee  at  the 
time  of  ordering  what  their  distribution 
schedule  will  be,  the  Commission  will 
consider  in  compliance  with  this 
provision  a  plan  under  which  the 
materials  or  objects  comprising  each 
order  display  all  three  warnings  in  equal 
proportion,  and  are  disseminated  either: 

(1)  In  groups  displaying  a  single 
warning  in  sequence  per  four-month 
period  over  a  total  dissemination  period 
of  three  or  more  such  four-month 
periods,  or 

(2)  At  random,  if  dissemination  is  to 
occur  in  fewer  than  three  such  periods. 


The  plan  may  specify  that  items ' 
having  a  useful  life  of  significantly  more 
than  4  months,  such  as  clocks,  electric 
signs,  and  durable  dispensers  may  be 
rotated  less  frequently. 
***** 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  93-1077  Filed  1-14-93;  8:45  ami 
BILUNG  CODE  6750-01-41 
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FEDERAL  TRADE  COMMISSION 

Request  for  OMB  Clearance  of 
Information  Collection  Requirements; 
Regulations  Under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-35180)  for  clearance  of 
information  collection  requirements 
contained  in  proposed  amendments  to 
regulations  under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986. 

SUMMARY:  The  FTC  is  seeking  OMB 
clearance  for  information  collection 
requirements  contained  in  proposed 
amendments  to  the  regulations 
implementing  the  Smokeless  Tobacco 
Health  Education  Act,  15  U.S.C.  4401 
(Smokeless  Tobacco  Act),  16  CFR  part 
307. 

The  Smokeless  Tobacco  Act  requires, 
among  other  things,  that  manufacturers, 
packagers,  and  importers  of  smokeless 
tobacco  products  include  health 


warnings  on  packages  and  in 
advertisements.  The  Act  also  requires 
each  manufacturer,  packager,  and 
importer  of  a  smokeless  tobacco  product 
to  submit  a  plan  to  the  Commission  that 
specifies  the  method  used  to  rotate, 
display,  and  distribute  the  warning 
statements  required  to  appear  in 
advertising  and  labeling.  Section  3(d) 
directs  the  Commission  to  approve 
plans  that  provide  for  the  rotation, 
display,  and  distribution  of  the  warning 
statements  in  accordance  with  the 
regulations.  The  proposed  amendment 
would  require  affected  firms  to  submit 
new  plans  for  Commission  approval  in 
connection  with  promotional  materials. 

The  Supporting  Statement  submitted 
with  the  Request  for  OMB  Review 
includes  an  estimate  that  the  total 
annual  paperwork  burden  for  the  rule  is 
2,000  hours.  The  basis  for  this  estimate 
is  described  in  more  detail  in  the 
Supporting  Statement. 

The  amendment  of  previously 
submitted  plans  to  incorporate 
rotational  plans  for  promotional 
materials  should  require  less  time  than 
was  devoted  to  the  original  submissions. 


Because  we  have  no  substantial  basis  for 
calculating  the  proportion  of  the  1986 
burden  estimate  that  will  be  attributable 
to  the  amendment  process,  we  propose 
to  retain  the  existing  burden  estimate. 
DATES:  Comments  on  this  application 
must  be  submitted  on  or  before  February 
16, 1993. 

ADDRESSES:  Send  comments  to  Mr.  Don 
Arbuckle,  FTC  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3228, 
Washington,  DC  20503.  Copies  of  the 
application  may  be  obtained  from  the 
Public  Reference  Section,  room  130, 
Federal  Trade  Commission, 

Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  W.  Crockett,  Attorney,  Office  of 
the  General  Counsel,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202) 326-2453. 

Donald  S.  dark, 

Secretary. 

IFR  Doc.  93-1078  Filed  1-14-93;  8:45  am] 

BILUNG  CODE  5750-01 -M 


Friday 

January  15,  1993 


Part  XI 

Department  of 
Transportation 

Federal  Transit  Administration 
49  CFR  Part  630 

Uniform  System  of  Accounts  and 
Records  and  Reporting  System;  Final 
Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  630 
[Docket  No.  90-B] 

RIN  2132-AA36 

Uniform  System  of  Accounts  and 
Records  and  Reporting  System 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  document  implements  a 
number  of  changes  to  the  structure  and 
content  of  the  Uniform  System  of 
Accounts  and  Records  and  Reporting 
System  (the  “Section  15  system”).  These 
changes  are  the  result  of  an  extensive 
evaluation  completed  by  the  Federal 
Transit  Administration  (FTA)  of  the 
future  direction  of  the  Section  15 
system,  and  reflect  recommendations 
from  the  public  transit  industry.  These 
changes  reduce  the  burden  of  reporting 
information  to  the  FTA  and  improve  the 
value  of  the  reported  data  for  analysis. 
EFFECTIVE  DATE:  The  regulation  is 
effective  on  February  16, 1993,  and 
applies  to  all  Section  15  reporting  years 
beginning  with  1992.  The  1992 
reporting  year  covers  local  transit 
agencies’  fiscal  years  ending  on  or 
between  January  1, 1992  and  December 
31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Futrell,  Chief,  Audit  Review  and 
Analysis  Division,  Office  of  Capital  and 
Formula  Assistance,  Federal  Transit 
Administration,  TGM-13,  (202)  366- 
1610. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

A.  The  Rulemaking  Process. 

B.  The  Uniform  System  of  Accounts  and 
Records  and  Reporting  System. 

II.  Overview  of  the  Final  Rule. 
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I.  Background 

A.  The  Rulemaking  Process 

This  final  rule  implements 
comprehensive  changes  to  the  structure, 
content,  and  operations  of  the  Section 
15  Uniform  System  of  Accounts  and 
Records  and  Reporting  System  (the 
Section  15  system),  and  represents  a 
major  stage  in  the  fourteen  year  * 
evolution  of  the  Section  15  system. 

After  the  production  of  thirteen  annual 
data  bases,  the  FTA  began  a  major 
evaluation  of  the  fundamental  objectives 
of  the  Section  15  system,  including  its 
strengths  and  weaknesses. 

The  evaluation  employed  the 
rulemaking  process  to  solicit  public 
comments  on  structural  and  procedural 
proposals  to  modify  the  systems,  and 
related  issues.  The  changes  to  the 
Section  15  system  implemented  in  this 
final  rule  are  the  result  of  this 
rulemaking  process.  These  changes 
should  result  in  a  less  complex  structure 
for  the  systems,  less  burdensome 
reporting  requirements,  and  a  more 
accurate  and  useful  data  base. 

The  FTA  began  this  evaluation  with  a 
consideration  of  the  fundamental 
purpose  of  Section  15  system,  to 
determine  whether  the  systems  should 
continue  or  be  modified.  In  identifying 
changes  to  improve  the  system,  the  FTA 
considered  both  the  interests  of 
reporting  agencies,  generally  supporting 
a  simpler  structure  with  a  less  detailed 
data  base,  as  well  as  the  interests  of 
current  and  potential  data  users, 
supporting  a  more  detailed  and 
comprehensive  data  base.  The  overall 
goal  was  to  improve  the  balance 
between  the  benefits  of  the  data 
collected  against  the  costs  and  burden  of 
reporting,  and  the  FTA  data  base 
production  costs. 

As  part  of  this  review  to  determine 
the  future  direction  for  the  section  15 
system,  prior  to  initiation  of  this 
rulemaking,  the  FTA  received 
comments  and  recommendations  from 
experts  representing  transit  operators; 


other  Federal,  state,  and  local  public 
agencies;  the  private  sector;  academia; 
and  other  constituencies  of  the  public 
transit  industry.  The  FTA  received 
detailed  recommendations  and 
proposals  from  the  FTA  Section  15 
Reporting  System  Advisory  Committee, 
the  American  Public  Transit  Association 
(APTA)  Section  15  Committee,  and  the 
Transportation  Research  Board. 

This  final  rule  is  the  result  of  a 
rulemaking  process  that  began  with  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  published  in  the 
Federal  Register  (55  FR  33078)  on 
August  13, 1990.  In  the  ANPRM,  the 
FTA  requested  public  comments 
concerning:  the  future  direction  of  the 
Section  15  system;  a  broad  range  of 
proposals  to  change  the  structure  and 
content  of  the  Section  15  systems;  and 
various  related  issues. 

On  August  12, 1991,  the  FTA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (56  FR  38256)  which  proposed 
a  comprehensive  revision  of  the 
regulation.  The  FTA  developed  the 
proposals  in  the  NPRM  based  on  an 
evaluation  of  59  comments  on  the 
ANPRM  from  the  public,  transit 
operators,  state  departments  of 
transportation,  the  private  sector,  and 
other  industry  representatives.  In 
addition  to  publication  of  the  NPRM  in 
the  Federal  Register,  the  FTA  sent  the 
NPRM  to  every  section  15  reporting 
agency.  The  FTA  discussed  and 
responded  to  the  ANPRM  comments  in 
the  NPRM. 

This  final  rule  is  based  on  the  26 
public  comments  made  in  response  to 
the  proposals  in  the  NPRM,  and 
includes  summaries  and  responses  to 
those  comments.  References  to 
comments  in  this  final  rule  refer  to 
those  received  in  response  to  the  NPRM. 
The  comments  were  submitted  by  21 
public  transit  authorities,  three  regional 
planning  organizations,  one  public 
transit  trade  organization,  and  one 
public  accountants  trade  organization. 
Most  commenters  supported  some 
proposals,  but  raised  concerns  with  or 
offered  alternatives  to  other  proposals. 
The  comments  were  carefully 
considered  by  the  FTA  in  formulating 
this  final  rule. 

The  FTA  will  continue  to  make 
required  annual  improvements  to  the 
system,  which  will  be  formally 
announced  in  either  the  annual 
Reporting  Manual  or  regulatory 
amendments.  Any  reference  documents 
issued  by  the  FTA,  including  the 
Reporting  Manual,  are  only  procedural. 
Changes  made  in  the  Reporting  Manual 
involve  clarification  of  definitions  and 
modified  reporting  procedures. 
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Substantive  changes  to  the  Section  15 
systems,  such  as  the  addition  or 
elimination  of  categories  of  data  or 
reporting  farms,  or  restructuring  of  the 
systems,  will  be  made  through  the 
rulemaking  process.  These  changes  will 
be  announced  in  the  Federal  Register, 
with  an  opportunity  for  public 
comment 

System  and  structural  changes 
described  in  the  rule  are  effective  for  the 
1992  report  year,  unless  otherwise 
indicated,  and  apply  to  all  section  15 
reporting  years  beginning  with  1992. 

The  1992  reporting  year  covers  local 
transit  agencies’  fiscal  years  ending  on 
or  between  January  1, 1992  and 
December  31, 1992.  Report  due  dates 
follow  reporting  agencies’  fiscal  year 
end  dates,  and  range  from  October  26, 
1992  to  April  30, 1993  for  the  1992 
report  year. 

B.  The  Uniform  System  of  Accounts  and 
Records  and  Reporting  System 

The  Uniform  System  of  Accounts  and 
Records  and  Reporting  System  were 
authorized  in  1974  under  section  15  of 
the  Federal  Transit  Act,  as  amended, 
and  prescribed  in  January  1977,  as 
called  for  in  the  Act.  Section  15  requires 
the  FTA  Administrator  {as  delegated  by 
the  Secretary  of  Transportation)  to 
establish  a  uniform  system  of  accounts 
and  records  and  a  reporting  system  to 
collect  and  disseminate  public  mass 
transportation  financial  and  operating 
data.  The  section  15  system  is  used  by 
over  500  public  transit  agencies  to 
record  summary  information  in  annual 
reports  filed  with  the  FTA.  The  FTA 
then  applies  quality  checks  to  the 
reported  data,  works  with  reporting 
agencies  to  correct  errors,  and 
distributes  data  in  published  reports 
and  on  computer  media. 

Section  15  information  is  used  for 
management  and  planning  by  transit 
systems*  and  policy  analysis  and 
investment  decisions  at  all  levels  of 
government.  This  information  provides 
a  resource  for  consultants,  researchers, 
and  industry  suppliers.  Additionally, 
the  section  9  formula  grant  program 
apportions  approximately  $1.7  billion  in 
FTA  grant  funds  annually  based  on  a 
statutory  formula  which  uses  section  15 
data.  No  grant  can  he  issued  under 
section  9  unless  the  applicant  and  any 
person  or  organization  to  receive 
benefits  directly  from  that  grant  are  each 
subject  to  both  the  Reporting  System 
and  the  Uniform  System  of  Accounts 
and  Records  prescribed  by  section  15. 
Section  15  of  the  Federal  Transit  Act*  as 
amended,  requires  applicants  and  direct 
beneficiaries  of  grants  under  section  9  of 
the  Federal  Transit  Act  to  maintain  and 


report  uniform  financial  and  operating 
information. 

II.  Overview  of  the  Final  Rule 

This  rule  implements  two  types  of 
changes  to  49  CFR  part  630,  the  Uniform 
System  of  Accounts  and  Records  end 
Reporting  System  (the  “Section  15 
system”)- 

(1)  The  text  of  part  630,  which 
prescribes  the  Section  15  procedural 
requirements,  has  been  shortened  and 
simplified.  However,  the  actual 
procedural  requirements  and  findings 
remains  essentially  the  same.  As  with 
the  previous  rule,  Part  630  will  continue 
to  define  the  procedural  requirements 
for  compliance  with  the  Section  15 
system,  for  example,  procedures  for 
filing  auditor  statements  or  requesting 
extensions  on  due  dates.  Part  630 
summarizes  the  purposes  and 
methodology  of  the  Section  15  system, 
but  does  not  describe  the  structure  and 
content  of  the  Section  15  system  in 
detail.  Reporting  agencies,  data  users, 
and  others  are  referred  to  the  current 
reference  documents  (the  Uniform 
System  of  Accounts  and  Records  and 
the  Reporting  Manual)  for  complete 
descriptions  of  details,  for  example,  the 
required  number  of  operating  expense 
details. 

(2)  This  rule  also  implements  major 
changes  to  the  structure  and  content  of 
the  Section  15  system.  These  changes, 
which  will  substantially  reduce  the 
burden  cm  reporting  agencies,  are 
summarized  in  the  next  section. 

in.  Overview  of  the  Major  Changes  to 
the  Section  15  System 

This  rule  implements  a  number  of 
changes  to  49  CFR  Part  630  (Uniform 
System  of  Accounts  and  Records  and 
Reporting  System),  Appendix  which 
affect  the  structure  and  content  of  the 
Uniform  System  of  Accounts  and 
Records  and  Reporting  System  (the 
“Section  15  system”).  These  changes 
reduce  the  burden  of  reporting  while 
improving  the  analytical  value  of  the 
data.  All  changes  are  the  result  of  an 
extensive  evaluation  completed  by  the 
Federal  Transit  Administration  (FTA)  to 
determine  the  future  direction  of  the 
Section  15  system. 

The  evaluation  balanced  trade-offs 
between  the  usefulness  of  the  data  base 
against  the  burden  of  repenting.  In  this 
evaluation,  the  FTA  considered  public 
comments  received  in  response  to  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  published  in  the 
Federal  Register  (55  FR  33078)  and  the 
subsequent  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in  the 
Federal  Register  (56  FR  38256) 
requesting  comments  on  the  direction  of 


the  Section  15  system  end  proposals  to 
change  the  structure  and  cor^ent  of  the 
Uniform  System  of  Accounts  and 
Records  and  Reporting  System.  All 
comments  ere  available  for  public 
inspection  in  room  9316  of  the  DOT* 
Departmental  Headquarters.  Nasrif 
Building.  400  7th  St*  SW.,  Washington, 
DC  20590. 

Predicated  on  the  results  of  this 
evaluation,  the  FTA  implemented  the 
following  major  changes: 

(1)  Simplification  of  the  basic 
reporting  structure.  Three  voluntary  and 
one  required  report  level  were  replaced 
with  a  single  required  reporting  level.  In 
addition,  reporting  agendas  have  the 
option  to  report  a  smaller  set  of 
additional  financial  and  operational 
details. 

(2)  Reduction  of  the  details  used  to 
report  operating  expenses  (the  most 
complex  component  of  the  systems)  by 
95%  for  the  reporting  agencies  choosing 
to  provide  optional  details. 

(3)  Increasing  the  number  of 
purchased  transportation  contracts  that 
can  be  reported  using  a  sub-set  of 
required  information.  The  threshold  for 
complete  reports  on  service  provided 
under  a  purchased  transportation 
contract  is  raised  from  the  previous  50 
or  more  vehicles  operated  in  maximum 
service  to  100  or  more  vehicles. 
Formerly,  reporting  agencies  contracting 
for  service  provided  with  less  than  50 
vehicles  operated  in  maximum  service 
were  able  to  provide  a  reduced  amount 
of  information  for  that  service.  This 
exception  to  a  complete  report  has  been 
extended  to  contracted  service  provided 
with  less  than  100  vehicles  operated  in 
maximum  service. 

(4)  Transferring  security  and  ticketing 
costs  from  the  administration  to  the 
operations  grouping.  These  changes 
respond  to  industry  concerns  that  the 
systems  exaggerated  administrative 
costs.  The  disadvantage  from  this  more 
logical  alignment  is  a  reduction  in  the 
historical  continuity  of  summary 
expenses  for  most  reporting  agencies. 

(5)  Revision  of  capital  reporting  by  the 
addition  of  sources  and  uses  of  capital 
in  place  of  the  balance  sheet.  This 
change  overcomes  a  major  weakness  in 
the  application  of  section  15  data.  The 
absence  of  capital  costs  had  encouraged 
an  over-emphasis  on  operating  rather 
than  capital  costs,  thereby  distorting 
comparisons  between  modes  or  transit 
operators  with  different  labor  or  capital 
intensity. 

(6)  Elimination  of  employee 
contributions  on  the  fringe  benefits 
schedule.  This  revision  simplifies 
reporting  with  an  insignificant  loss  of 
data. 
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(7)  Simplification  and  redefinition  of 
employee  labor  categories.  To  improve 
consistency,  labor  is  measured  in  hours 
worked  instead  of  labor  years,  which 
had  been  defined  by  using  a  single 
standard  that  was  inapplicable  to  all 
transit  operators.  The  FTA  reduced  the 
number  of  labor  categories  from  ten  to 
seven  to  parallel  reduced  operating 
expense  details. 

(8)  Consolidation  of  fleet  inventory 
information  from  three  different  forms 
onto  a  single  form. 

(9)  Restructuring  and  simplification  of 
reports  of  transit  operators’  work  time. 
This  change  reduces  the  reporting 
burden  with  only  a  minor  loss  of  data. 

(10)  Addition  of  an  option  to  indicate 
paid  hours  by  part-time  employees, 
including  revenue  vehicle  operators. 
These  valuable  data  enhance 
assessments  of  the  effect  of  part-time 
labor  on  performance. 

(11)  Elimination  of  required  reporting 
of  all  service  supplied  (vehicle  miles 
and  hours)  and  consumed  (unlinked 
trips)  measures  by  peak  and  other  time- 
of-day  periods.  Time-of-day  reporting 
for  these  measures  is  optional;  vehicles 
in  operation  by  time  period  is  required. 
This  change  reduces  the  reporting 
burden  while  adequately  indicating 
peaking  characteristics  of  transit  supply 
and  demand. 

(12)  Complete  allocation  of  joint 
expenses.  Reporting  agencies  must 
allocate  all  joint  expenses  by  function 
and  object  class.  This  change  increases 
the  value  of  data  for  analysis  of  modal 
costs,  which  offsets  any  additional 
efforts  required  of  reporters  to  perform 
additional  cost  allocations. 

(13)  Elimination  of  two  required 
reporting  forms  because  their  reporting 
burden  negates  the  analytical  value  of 
the  reported  data. 

(i)  Pension  plans.  Inapplicable  to 
many  agencies,  difficult  to  compile,  and 
seldom  used  in  analysis. 

(ii)  Balance  sheet.  These  object  classes 
are  inconsistently  reported  and  of 
minimal  value  to  analysts. 

IV.  Summary  of  Changes  and 
Comments 

As  part  of  its  review,  the  FTA 
considered  the  fundamental  purpose  of 
the  Section  15  system,  and  whether  the 
system  should  continue  or  be 
significantly  modified.  To  focus  and 
encourage  comments,  the  FTA  framed 
the  questions  and  identified  the  issues 
in  the  ANPRM  and  NPRM.  The 
evaluation  considered  all  concerns 
related  to  the  systems.  Additional  issues 
and  changes  related  to  the  specific 
forms  referred  to  in  this  section  are 
discussed  in  section  IV. 


A.  General  Issues  and  Changes 

(1)  Does  the  Section  15  system  satisfy 
legislative  intent?  How  successfully 
does  the  system  serve  the  requirements 
of  a  broad  range  of  current  and  potential 
data  users? 

As  stated  in  section  15  of  the  Act,  the 
Uniform  system  of  Accounts  and 
Records  and  the  Reporting  System  were 
to  be  designed  to  provide  information 
on  which  to  base  planning  for  public 
transportation  services  and  public  sector 
investment  decisions  at  all  levels  of 
government.  General  comments 
received  suggest  that  this  legislative 
intent  has  been  satisfied. 

The  FTA  asked  how  effectively  the 
Section  15  system  provides  information 
for  the  overall  transit  industry, 
including  Federal,  state,  and  regional 
policy-makers.  The  FTA  also  considered 
the  difficulty  of  satisfying  all  the  needs 
of  all  the  data  users,  while  limiting  the 
costs  and  burdens  of  the  reporting 
requirements.  Industry  comments  found 
Section  15  to  have  a  broad  range  of 
applications,  including:  a  source  of 
standardized  definitions;  a  resource  for 
academic  research;  and  a  tool  for  local 
management. 

The  FTA  posited  several 
modifications  to  the  structure,  format, 
and  content  to  present  a  compromise 
among  competing  interests.  The  FTA 
implemented  several  operational 
improvements  to  ease  the  reporting 
burden,  while  retaining  valuable  data 
for  analysis. 

(2)  What  should  be  the  direction  of 
the  Section  15  system?  Should  it 
continue? 

All  comments  from  the  transit 
industry  and  public  supported 
continuing  the  Section  15  system.  There 
was  strong  support  for  the  overall 
revised  structure,  as  proposed  in  the 
NPRM.  Of  the  26  NPRM  responses, 
nineteen  either  endorsed  the  entire 
NPRM,  or  endorsed  it  with  limited 
comments.  Two  NPRM  comments 
suggested  that  the  FTA  develop  a 
routine  process  to  review  planned 
changes  to  the  Section  15  system  with 
industry  representatives. 

The  FTA  also  received  numerous 
comments  requesting  a  reduction  in  the 
level  of  required  data,  particularly  for 
smaller  agencies,  and  operational 
improvements  to  streamline  reporting 
and  improve  data  access. 

Actions.  In  response  to  these 
comments,  the  FTA  implemented  the 
following  measures: 

(1)  Development  of  automated 
reporting  procedures.  The  FTA 
developed  software  for  the  1992  report 
year  to  permit  interested  reporting 
agencies  to  perform  basic  validation 


before  their  Section  15  report  is  filed 
with  the  FTA.  The  reporting  agencies 
may  file  Section  15  reports  in  a  form 
that  can  be  read  directly  by  computer. 
This  capability  was  supported  in  nine 
NPRM  comments. 

(2)  Reduction  in  efforts  required  to 
report  contract  service.  The  requirement 
for  a  full  Section  15  report  for  contract 
service  has  been  raised  from  50  to  100 
vehicles  in  maximum  service.  This  is  a 
substantial  reduction  in  the  burden  for 
reporting  information  on  the  growing 
number  of  contract  services.  Additional 
details  are  provided  in  section  IV.A  of 
this  preamble. 

(3)  Reduction  of  the  reporting  burden 
for  small  systems.  The  FTA  will 
continue  to  waive  specific  reporting 
requirements  that  are  particularly 
burdensome  for  small  reporters. 
Reporting  agencies  with  25  or  fewer 
revenue  vehicles  operated  in  maximum 
service  (the  peak  period  when  the 
greatest  number  of  vehicles  are 
operating  in  revenue  service)  are 
currently  not  required  to  provide  data 
on  operators  wages  (Form  321),  fringe 
benefits  (Form  331),  and  pension  plans 
(Form  332).  In  addition,  sampling  or 
other  procedures  that  meet  prescribed 
precision  and  confidence  levels  need 
only  be  applied  every  third  year  by 
reporting  agencies:  (a)  That  serve 
urbanized  areas  of  less  than  500,000 
population;  (b)  that  directly  operate 
fewer  than  100  revenue  vehicles  for  all 
modes  in  maximum;  or  (c)  that  purchase 
transportation  services  (use  private  or 
public  carriers  to  provide  transit  service 
under  contract  to  a  public  agency). 
Purchased  service  contractors  that 
submit  separate  Section  15  reports  are 
not  included. 

(4)  Improvement  of  data  access  and 
applications.  The  majority  of  changes  in 
this  rule  simplify  and  rationalize  the 
content  and  structure  of  the  systems. 
The  combination  of  streamlined 
reporting  procedures,  coupled  with 
these  changes,  should  improve  the 
quality  of  the  data  base  and  provide  the 
foundation  for  the  next  stage  in  the 
evolution  of  the  Section  15  system, 
which  will  emphasize  improved  data 
applications  by  all  industry  groups.  To 
increase  the  usefulness  of  the  data  base, 
the  FTA  is  developing  improved 
computerized  access,  new  reports,  and 
training  and  user  guides  to  encourage 
data  applications. 

B.  Structural  Issues  and  Changes 

This  section  focuses  on  changes  to 
fundamental  aspects  of  the  structure  of 
the  Section  15  systems.  These 
modifications  and  related  issues  cut 
across  several  components  of  the 
systems  or  address  areas  identified  in 
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the  comments  as  major  weaknesses. 
Modifications  of  specific  components  of 
the  systems,  including  data  reported  on 
many  of  the  forms  mentioned  in  this 
section,  ere  elaborated  upon  in  section 
IV. 

(1)  The  number  of  voluntary  or 
required  reporting  levels. 

Before  changes  in  this  rule,  a  major 
characteristic  of  the  Reporting  System 
structure  was  the  use  of  different 
reporting  formats.  The  required  (R)  level 
applied  to  all  agencies  and  specified  the 
minimum  data  that  must  be  reported  by 
all  beneficiaries  of  FTA  section  9  funds. 
Agencies  had  the  option  of  reporting 
additional  details  at  any  of  three 
voluntary  (A,B,  or  Q  levels.  In  order  of 
detail,  the  A  level  required  the  most 
information,  followed  by  B,  C,  and  R 
levels. 

The  only  difference  between  the 
required  and  voluntary  levels  of 
reporting  was  the  amount  of  detail 
provided  for  operating  expenses  and 
revenues.  All  other  information  was 
required  of  all  reporting  agencies  mid 
was  filed  on  the  same  forms.  Voluntary 
levels  of  expense  and  revenues  had  the 
same  basic  structure  as  the  required 
level,  but  expanded  into  greater  detail. 
There  was  no  difference  in  the 
underlying  Uniform  System  of  Accounts 
and  Records. 

Although  the  FTA  suggested  that 
agencies  with  certain  fleet  sizes  report  at 
specific  voluntary  levels,  this  was  not  a 
requirement.  Several  of  the  largest 
agencies  reported  at  the  required  level, 
while  some  small  agencies  reported  at 
the  more  detailed  voluntary  levels. 
Agencies  that  received  FTA  grants  for 
Management  Information  Systems  (MIS) 
were  obligated  to  report  at  voluntary 
levels.  Beginning  with  the  1991  report 
year,  reporting  agencies  that  received 
MIS  grants  were  able  to  report  at  either 
the  required  or  voluntary  levels  (see 
section  IV .B). 

The  FTA  considered  whether  to 
continue  voluntary  reporting, 
considering  the  usefulness  of  a  data  base 
that  provides  different  levels  of 
financial  details  for  different  agencies. 
The  FTA  was  interested  in  whether  a 
subset  of  the  national  data  base  with 
more  detailed  information  was  of  value 
for  important  analysis,  or  if  it 
encouraged  biased  results.  The  FTA 
solicited  comments  on  whether  the 
system  was  unnecessarily  burdensome 
or  excessively  detailed;  on  how  many 
levels  to  provide;  and  on  whether 
selection  of  level  should  be  required  or 
voluntary.  * 

Few  of  the  26  NPRM  commenters 
addressed  reporting  levels,  either  in 
general  or  in  detail.  Of  the  three 
comments  that  opposed  the  simplified 


NPRM  approach  of  one  required  and 
one  optional  level,  two  supported  a 
single  required  level,  and  a  third 
supported  having  all  reporting  agencies 
provide  the  same  required  in  format  ion, 
using  one  or  two  levels,  with  no 
optional  information.  Fifteen 
commenters  either  explicitly  supported 
the  proposed  approach  to  reporting 
levels,  or  supported  the  overall  NPRM 
structure,  ana  did  not  directly  refer  to 
reporting  levels,  fire  major  proposed 
structural  change. 

The  FTA  reached  the  following 
conclusions  in  its  evaluation  of 
proposals  to  change  the  approach  to 
reporting  expenses  and  revenues: 

(a)  The  previous  structure  was 
unnecessarily  complex;  the  value  of  a 
large  number  of  voluntary  expense  and 
revenue  details  to  analysts  was 
insufficient  to  justify  their  continued 


reporting. 

lb)  The  previous  required  level  alone 
did  not  provide  enough  details  on  costs 
and  revenues  to  meet  Section  15  system 
objectives  of  providing  data  to  support 
management,  policy,  and  investment 
analysis. 

(cj  Financial  reporting  requirements 
could  not  be  increased  for  the  large 
number  of  agencies  reporting  at  the 
previous  required  level  who  would  have 
increased  requirements  under  any 
proposals  for  two  or  more  required 
levels. 

(d)  Most  large  agencies  have  internal 
accounting  systems,  based  on  the 
Section  15  Accounting  System,  with  a 
greater  level  of  detail  than  the  previous 
required  level. 

to)  Forms  or  data  cells  that  are 
inapplicable  to  most  agencies  do  not 
create  a  reporting  burden  for  those 
agencies.  For  example,  the  existence  of 
expense  details  on  maintenance  of 
roadway  and  track  or  communications 
systems  do  not  create  a  burden  to  the 
majority  of  agencies  who  can  ignore 
these  costs  items. 

(f)  Data  reported  for  some  but  not  all 
agencies  can  have  valid  and  important 
applications.  Valuable  and  undistorted 
analysis  can  be  performed  using  an 
incomplete  data  set,  if  sources  are 
identified  and  no  universal  conclusions 
are  attempted  without  statistically  valid 
methods.  For  example,  optional  costs 
such  as  fare  collection,  maintenance  of 
roadway  and  track  and  passenger 
stations,  and  security  could  be  useful  in 
deriving  unit  costs  for  analysis  of 
investments  in  alternative  modes,  even 
if  reported  by  some  but  not  all  agencies. 

The  following  modifications  are  based 
on  the  above, conclusions. 

Action:  The  FTA  has  reduced 
reporting  levels  from  three  voluntary 
and  one -required  to  <a  -single  basic  level. 


based  on  the  previous  required  (R)  level, 
to  be  reported  by  all  reporting  agencies. 

In  addition,  reporting  agencies  have  the 
option  of  providing  a  limited  number  of 
additional  details  using  the  baric 
level  expense,  revenue,  end  operations 
forms.  Such  details  as  modal  fares  are  of 
value  to  a  broad  range  of  industry 
analysts,  but  are  not  universally 
collected  fay  reporting  agencies. 

For  the  reporting  agencies  choosing  to 
provide  all  optional  details,  the  new 
single  basic  level  reduces  the  number  of 
expense  details  previously  reported  at 
the  most  detailed  voluntary  level  by 
95%.  The  reporting  levels  ere  described 
in  the  current  edition  of  the  Reporting 
Manual. 

Action :  The  FTA  will  provide  all  data 
in  accessible  microcomputer  formats  to 
encourage  large  agencies  and  others  that 
have  the  optional  details  available  to 
contribute  to  the  national  data  base. 
Improved  access,  -combined  with 
improved  data  quality,  will  provide  the 
foundation  for  the  next  stage  in  the 
evolution  of  the  Section  15  system, 
which  is  an  emphasis  on  improved  data 
applications  by  all  industry  groups. 

(2)  Reporting  frequency. 

There  were  no  comments  in  response 
to  the  proposal  to  continue  annual 
reporting. 

Action:  The  FTA  will  continue  annual 
reporting.  The  burden  of  annual 
reporting  was  mitigated  by  the  overall 
reduction  in  required  forms. 

(3)  Reports  for  overall  operations  of  a 
transit  system  or  separation  of  some 
details  by  mode. 

From  its  original  design,  the  Section 
15  system  has  required  that  reporting 
agencies  suhmit  some  data  by  mode  and 
other  data  based  on  the  overall 
operations  of  the  transit  system.  For 
example,  reporting  agencies  are 
currently  required  to  submit  operators’ 
wages,  labor  years,  ridership  data,  and 
service  statistics  by  mode.  Operating 
expenses  by  function  (operations, 
vehicle  and  non-vehicle  maintenance, 
and  administration)  were  also  reported 
by  mode.  However,  reporting  agencies 
submitting  operating  expenses  by  object 
class  (for  example,  wages,  contracts,  and 
fuel)  have  not  been  required  to  report 
these  data  separately  by  mode;  typically, 
there  was  a  residual  category  of  joint 
expenses  that  were  not  allocated  to 
mode.  No  commenters  on  the  NPRM 
opposed  the  continuation  of  modal 
reporting  for  some  operating  and  service 
statistics. 

Action:  The  FTA  has  maintained  the 
current  structure  of  modal  separation  for 
operating  statistics.  In  addition  to 
previous  modal  separations,  the  FTA 
has  added  allocation  of  all  operating 
expenses  to  modes,  with  no  residual 
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joint  expenses.  This  change,  which  will 
improve  the  description  of  modal  costs, 
is  discussed  in  detail  in  section  IV. 

(4)  Revision  or  expansion  of 
demographic  data. 

At  the  time  of  the  ANPRM,  each 
reporting  agency  was  required  to  submit 
a  statement  from  the  local  Metropolitan 
Planning  Organization  (MPO)  stating  the 
agency’s  service  area  and  population, 
and  describing  the  planning  methods 
used  to  determine  that  service  area. 

The  FTA  assigns  a  single  Census- 
defined  urbanized  area  code  (UZA), 
with  population  and  surface  area,  to 
each  reporting  agency.  This  code,  which 
is  used  to  apportion  section  9  funds,  can 
be  an  inexact  measure  of  service  area 
and  population. 

Action:  Consistent  with  the  general 
objectives  of  increasing  accuracy  and 
simplifying  reporting,  the  FTA 
eliminated  the  requirement  for  a 
summary  from  the  MPO  stating  the 
operating  agency’s  service  area  and 
population.  However,  because  the 
Census  data  provide  an  inexact  measure 
of  service  area  and  population,  the  FTA 
has  added  service  area  and  population 
to  the  transit  system  identification  form. 
There  were  no  comments  on  the  NPRM 
proposal  to  continue  reporting 
demographic  data. 

(5)  Modification  of  the  current 
method  of  access  to  the  data  base. 

All  data  submitted  to  the  FTA  by 
section  15  reporting  agencies  are  stored 
on  magnetic  tapes  available  for  public 
use.  A  subset  of  the  complete  data  base, 
containing  some,  but  not  all,  required 
level  data,  is  published  in  the  Annual 
Report  and  distributed  on  diskettes  for 
use  on  microcomputers.  For  example, 
much  of  the  revenue  and  financial 
details  provided  by  voluntary  level 
reporting  agencies  are  available  only  on 
tape  for  use  with  mainframe  computers. 
Some  required  level  details,  including 
vehicle  operators’  time  and  fleet 
inventories,  are  also  only  available  on 
tape. 

The  FTA  received  comments  that 
analysts  find  access  to  the  tapes  to  be 
very  difficult.  Commenters  requested 
better  automated  access  to  the  data  base 
through  new  computer  formats  or  on¬ 
line  access. 

Action:  The  FTA  is  improving  access 
to  the  data  base.  The  entire  data  base 
described  in  this  rule  will  be  accessible 
to  the  public  for  use  on  microcomputers 
running  standard  spreadsheet  and  data 
base  software.  Beginning  with  the  1990 
data  base,  all  operating  expense  and 
revenue  data,  including  that  which  has 
in  the  past  only  been  available  on  tape, 
will  be  available  for  microcomputer 
applications.  Beginning  with  the  1992 
report  year,  the  FTA  improved  the  ease 


of  access  to  and  application  of 
important  data  by  developing  three  new 
products:  (1)  Summary  reports  for 
individual  reporting  agencies,  with  key 
data  items,  performance  measures,  and 
graphic  displays;  (2)  a  new  annual 
report  of  national  transportation  trends; 
and  (3)  an  analysis  data  base  of  key 
information  for  use  with  standard  data 
base  management  software. 

V.  Modifications  to  the  Detailed 
Structure  of  the  Section  15  Systems, 
With  Related  Issues 

Section  HI.B  focused  on  proposals  to 
change  fundamental  characteristics  of 
the  systems,  such  as  reporting  by  mode. 
In  contrast,  this  section  presents 
modifications  to  more  specific 
components  of  the  system  and 
formulates  related  issues. 

General  comments  on  reducing 
voluntary  level  details:  In  restructuring 
and  simplifying  the  number  of 
voluntarily  reported  expense  and 
revenue  details,  the  FTA  intended  to 
carefully  balance  reporting  burdens 
against  any  losses  of  valuable  detail  for 
analysis  and  historical  continuity.  The 
FTA  used  the  following  criteria  to 
consolidate  the  number  of  required  and 
optional  details. 

(a)  Consolidate  minor  cost  items  (in 
terms  of  dollars  and  reporting  agencies 
providing  that  item); 

(b)  Report  major  types  of  costs  as 
separate  details; 

(c)  Retain  easy-to-collect  items; 

(d)  Avoid  irrelevant  or  analytically 
meaningless  items; 

(e)  Retain  items  that  are  key  decision 
variables; 

(0  Avoid  realignments  from  one 
category  to  another  in  the  interest  of 
preserving  the  continuity  of  twelve 
years  of  historical  data. 

A.  Basic  Information 
Purchased  Transportation  Services 

Transportation  service  provided 
under  contract  is  described  on  several 
reporting  forms.  Form  002  describes 
contractual  relationships.  Costs  of 
contracts  are  reported  as  expenses  on 
the  300-series  forms.  Complete  reports 
had  to  be  filed  for  or  by  contractors 
providing  over  50  revenue  vehicles.  A 
public  agency  contracting  for  under  50 
revenue  vehicles  also  described  contract 
service  on  separate  Forms  004  and  408 
for  vehicles  operated,  403  for  transit 
way  mileage,  and  406/407  for  service 
supplied  and  ridership. 

The  FTA  proposed  that  the 
information  on  service  provided  under 
purchased  service  contracts  to  public 
agencies  be  decreased  by  changing  the 
fleet  size  level  at  which  a  complete 


Section  15  report  must  be  filed.  This 
change  would  be  consistent  with  the 
FTA’s  objective  of  easing  the  reporting 
burden  for  small  transit  agencies.  No 
commenters  opposed  this  proposal. 

Action:  The  threshold  level  for 
submission  of  a  separate  Section  15 
report  by  a  purchased  transportation 
provider  has  been  raised  from  50  to  100 
vehicles  in  maximum  service  (the  peak 
period  when  the  greatest  number  of 
vehicles  are  operating  in  revenue 
service).  This  change  is  consistent  with 
the  FTA’s  objective  of  easing  the 
reporting  burden  for  small  transit 
agencies. 

B.  Capital  Expenses 

The  Reporting  System  previously 
collected  a  limited  amount  of 
information  on  capital  expenses  relative 
to  the  detail  provided  on  operating 
expenses.  Capital  expense  information 
included  a  balance  sheet  (Form  101) 
with  basic  financial  information  on 
assets,  liabilities,  and  capital  at  the  end 
of  the  financial  year.  Rolling  stock, 
facilities,  and  equipment  were 
combined  into  a  single  category.  Unlike 
operating  expenses,  which  are 
structured  to  allow  modal  separation  of 
costs,  reporting  agencies  did  not 
separate  capital  accounts  by  mode. 

In  addition,  a  single  depreciation 
figure  for  all  modes  combined  is 
reported  on  the  expense  forms  (300 
series)  with  no  separations  to  identify 
depreciation  of  vehicles  or  other  asset 
categories  or  assets  by  mode.  The 
Accounting  System  does  not  provide  or 
recommend  standardized  approaches  to 
depreciation  or  require  reporting 
agencies  to  identify  the  approaches  they 
use.  The  amount  and  source  of  public 
assistance  funds  dedicated  to  capital  are 
also  identified  for  all  modes. 

It  is  likely  that  the  previous  lack  of 
capital  cost  data  encouraged  over¬ 
emphasis  on  operating  costs  in  analyses 
of  performance  and  alternative 
investments,  and  limited  thorough 
evaluation  of  total  expenses,  revenues, 
and  outputs.  Capital  expenses  data  can 
include  purchases  and  depreciation  of 
capital  assets,  including  rolling  stock, 
plant,  or  other  equipment.  They  were  no 
NPRM  comments  on  the  proposed 
sources  and  uses  of  the  capital  data 
form. 

Action:  The  capital  data  form  has 
been  revised  to  report  sources  and  uses 
of  capital.  The  revised  form  combined 
previously  reported  information  on 
private  and  public  sources  of  revenues 
for  dhpital  with  new  information  on 
uses  of  capital,  including  purchases  of 
rolling  stock  and  facilities.  This  new 
information  will  provide  some  valuable 
information  for  analysis  without  adding 
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to  the  reporting  burden.  All  major 
categories  for  use  of  capital  are 
identified  by  mode. 

To  compensate  for  the  new 
informational  requirement  to  report  uses 
of  capital,  the  FTA  eliminated  the 
balance  sheet.  There  is  support  in  the 
industry  to  retain  the  balance  sheet,  but 
the  FTA  suggests  that  this  information 
does  not  provide  a  useful  description  of 
capital  expenses;  it  is  often  inconsistent, 
and  is  of  limited  value  for  analysis.  In 
the  interest  of  limiting  the  information 
in  the  national  data  base  to  that  which 
is  most  useful  for  analysis,  the  FTA 
believes  that  sources  and  uses  of  capital 
should  replace  the  balance  sheet. 

C.  Revenues 

Information  on  revenues  is  reported 
in  several  different  categories.  The 
required  level  Form  201  contains 
information  on  fares,  other  earnings, 
and  Federal,  state,  and  local  grants,  with 
identification  of  total  subsidies  for 
handicapped,  senior,  or  student 
passengers  combined.  Form  202, 
formerly  used  by  all  voluntary  level 
reporting  agencies,  expanded  the  Form 
201  structure  into  greater  detail.  For 
example,  Form  202  expanded  the  single 
hue  total  on  201  into  seven  categories. 
Forms  201  and  202  identified  revenues 
for  publicly  operated  but  not  contracted 
service.  Multi-mode  agencies  only 
provided  system-wide  totals  on  Forms 
201  and  202,  although  all  reporting 
agencies  had  the  option  of  separating 
hires  by  mode.  The  Annual  Report  and 
the  Section  15  diskettes  contain 
voluntary  revenue  details  consolidated 
to  the  required  level.  Complete  revenue 
information  was  previously  available 
only  on  computer  tape. 

Tne  previous  Forms  103  and  203 
described  revenues  by  governmental 
source  (Federal,  state,  and  local)  and  by 
means  used  to  collect  revenues  (sales, 
income,  and  gasoline  taxes  and  tolls)  for 
operating  and  capital  assistance. 

Action:  Consistent  with  the  proposed 
approach  to  reporting  optional  details 
described  in  section  m.B.l,  the  FTA 
eliminated  Form  202  and  added  a 
limited  number  of  optional  details  to 
Form  201,  which  is  completed  by  all 
reporting  agencies.  Optional  items 
include  fares  by  mode  and  type  (adult, 
senior,  and  student),  and  other  revenues 
(investment  income).  The  new  structure, 
which  is  detailed  in  the  current  edition 
of  the  Reporting  Manual,  was  the  result 
of  applying  the  criteria  described  in  the 
introduction  to  section  IV. 

Voluntary  or  required  level  reporting 
agencies  have  had  the  option  of 
allocating  fares  by  mode  since  the  1984 
report,  but  few  did  so  even  though  most 
agencies  collect  this  information  for 


their  own  use.  Although  analysts  are 
interested  in  modal  fares,  few  use  this 
information  because  of  the  effort 
required  to  extract  data  from  the 
computer  tapes. 

Action:  Tne  FTA  encourages  reporting 
of  modal  fares  by  highlighting  this 
option  in  the  Reporting  Manual  and 
improving  access  to  modal  fares  through 
published  reports  and  microcomputer 
files.  The  FTA  recognizes  the  high  level 
of  interest  by  analysts  in  modal  splits  of 
fares,  which  would  allow  Section  15 
data  to  be  used  to  analyze  a  broad  range 
of  important  modal  performance 
measures,  including  farebox  recovery 
rates,  and  average  fares  and  subsidies 
per  rider.  The  FTA  decided  not  to 
require  modal  fares  because  of  the 
difficulty  this  presents  for  agencies  with 
large  numbers  of  transfers  and  monthly 
or  other  passes. 

D.  Operating  Expenses 

Transit  systems  use  the  300-series 
Forms  to  report  operating  expenses  in 
function  (operations,  vehicle  and  non¬ 
vehicle  maintenance,  and  general 
administration)  and  object  class  (wages, 
fringe  benefits,  and  other)  categories. 
Before  the  changes  in  this  rule, 
reporting  agencies  at  the  required  level 
used  the  basic  four  functions  and 
fourteen  object  classes.  These  details 
expanded  for  agencies  at  any  of  the 
three  voluntary  levels  up  to  44  functions 
and  47  object  classes  at  the  most 
detailed  A  level.  Voluntary  expense 
details  were  consolidated  to  the 
required  level  in  the  Annual  Report  and 
on  the  Section  15  diskettes.  Complete 
expense  information  was  available  only 
on  computer  tape. 

Functions  and  object  classes  could  be 
cross-classified,  allowing,  for  example, 
fringe  benefits  paid  to  vehicle  operators 
to  be  identified.  There  was,  however, 
only  a  limited  ability  to  separate  modal 
costs  for  multi-mode  agencies.  Modal 
costs  could  be  separated  by  function  (for 
example,  light  rail  vehicle 
maintenance),  but  usually  not  by  object 
class  (for  example,  light  rail  wages)  or 
by  function  and  object  class  (for 
example,  light  rail  operators’  wages). 
Reporting  agencies  with  more  than  one 
mode  typically  did  not  allocate  all 
object  code  costs  by  mode,  and  instead 
retained  a  category  of  unallocated  or 
residual  "joint  expenses."  Joint  costs 
limited  the  ability  to  evaluate  some 
important  costs  by  mode. 

In  the  NPRM,  the  FTA  proposed  two 
reporting  levels;  the  required  level 
would  be  maintained,  and  the  previous 
three  voluntary  levels  would  be 
simplified  into  a  single  voluntary  level 
with  21  functions  and  26  object  classes. 
No  NPRM  comments  were  received  in 


support  of  the  existing  system  of  one 
required  and  three  voluntary  operating 
expense  levels.  The  consensus  was  that 
the  expense  structure  should  be 
simplified.  Seven  comments  supported 
the  NPRM  proposed  structure  or  a 
further  reduction  in  detail.  Of  these,  one 
supported  a  single  required  level  for  all 
reporting  agencies,  one  endorsed  either 
one  or  two  required  levels,  and  one 
supported  the  NPRM  proposal. 

Action:  In  response  to  tne  absence  of 
public  comments  in  support  of  the 
original  system  of  four  detailed 
reporting  levels,  and  broad  support  for 
simplified  reporting,  the  FTA  has 
streamlined  the  operating  expense 
reporting  structure.  The  previous 
required  level  is  the  foundation  for  a 
new  basic  level  to  be  reported  by  all 
reporting  agencies;  a  small  set  of 
additional  expense  details  are  optional. 
All  reporting  agencies  will  use  a  single 
form.  The  FTA  has  eliminated  all  other 
forms. 

The  new  financial  reporting  structure 
has  the  following  characteristics: 

(1)  The  four  R  and  C  level  expense 
functions  (Vehicle  Operations,  Vehicle 
and  Non-Vehicle  Maintenance,  and 
General  Administration)  are  maintained. 

(2)  All  reporting  agencies  will  use  the 
same  set  of  fourteen  object  class 
expenses.  This  is  a  reduction  of  70% 
from  the  maximum  of  47  expense 
details  reported  by  voluntary-level 
reporting  agencies.  h  th  ti 

of  providing  a  limited  set  of  optional 
functions,  which  are  components  of  the 
four  basic  functions,  using  the  same 
basic  level  operating  expense  form. 
These  optional  details  are: 
Administration  and  Support,  Revenue 
Vehicle  Operations,  Ticketing  and  Fare 
Collection,  and  System  Security  for 
Vehicle  Operations.  Although  these 
details  are  of  value  to  a  broad  range  of 
industry  analysts,  they  are  not  collected 
by  all  reporting  agencies,  particularly 
smaller  agencies. 

(4)  The  FTA  has  realigned  two 
previous  A  level  functions — Ticketing  & 
Fare  Collection  (151)  and  System 
Security  (161) — from  the  General 
Administration  to  the  Vehicle 
Operations  category,  in  response  to  an 
industry  proposal.  These  functions  were 
the  fourth  and  fifth  largest  of  the  44  A 
level  cost  functions  previously  reported. 
The  logic  of  moving  these  items  into 
operations  outweighs  the  disruption  to 
the  continuity  of  fourteen  years  of 
historical  costs  caused  by  the 
realignment.  The  definitions  and  value 
of  Vehicle  Operations  and  General 
Administration  will  change.  Historical 
continuity  is  assured  for  reporting 
agencies  identifying  optional  costs  for 
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Ticketing  and  Fare  Collection,  and 
Security;  historical  continuity  will  not 
be  possible  for  other  reporting  agencies. 
There  were  two  NPRM  comments  in 
support  of  the  realignment,  and  no 
comments  in  opposition. 

(5)  Reporting  agencies  must  now 
allocate  joint  expenses  by  function  and 
object  class  for  each  mode.  Previously, 
allocations  were  only  required  by 
function.  This  change  increases  the 
value  of  data  for  analysis  by  eliminating 
residual  joint  expenses  that  limited  the 
ability  to  evaluate  object  class  expenses 
by  mode  for  multi-modal  agencies. 
Additional  efforts  required  for  direct 
allocation  of  all  joint  expenses  are  offset 
by  a  simplified  reporting  structure  and 
the  improved  usefulness  of  data  for 
analysis  of  modal  costs. 

These  revisions  to  the  Uniform 
System  of  Accounts  and  Records  and 
Reporting  System  reduce  the  number  of 
expense  details  at  the  most  detailed 
voluntary  level  by  over  95%  for  the 
reporting  agencies  choosing  to  provide 
the  optional  details.  The  new  structure 
is  detailed  in  the  current  edition  of  the 
Reporting  Manual. 

E.  Other  Financial  Data 
Operators  Wages  and  Hours  Schedule 

The  Operators  Wages  and  Hours 
Schedule  on  Form  321  provided  a 
detailed  breakdown  of  the  hours  and 
wages  paid  to  revenue  vehicle  operators, 
including  major  categories  of  wages  and 
hours  for  operating  and  non-operating 
paid  work.  In  the  NPRM,  the  FTA 
proposed  to  simplify  reporting  operators 
wages  and  hours  by  consolidating 
categories.  There  were  no  comments 
opposing  this  proposed  consolidation. 

Action:  The FTA  simplified  the 
Operators  Wages  and  Hours  Schedule 
by  consolidating  details  to  less  than  half 
the  previous  number  of  time 
classifications.  The  new  structure  is 
detailed  in  the  current  edition  of  the 
Reporting  Manual. 

Fringe  Benefit  Contributions 

Fringe  benefit  contributions  of  both 
employers  and  employees  are  reported 
on  Form  331.  The  FTA  proposed 
elimination  of  employee  contributions 
to  fringe  benefits  in  the  NPRM  to 
simplify  reporting.  Two  commenters 
agreed  with  the  FTA’s  proposal  to 
eliminate  Form  331  because  of 
questionable  value  of  data.  There  were 
no  comments  opposing  this  proposal. 

Action:  The  FTA  eliminated  reports  of 
employee  contributions  to  fringe 
benefits.  This  change  is  consistent  with 
specific  comments  on  fringe  benefits 
and  general  support  for  simplifying 
reporting. 


Pension  Plans 

Information  on  the  cost  components 
of  the  various  pension  plans  that 
reporting  agencies  provide  for  their 
employees  were  reported  on  Form  332. 
Pension  plan  data  were  not  published  in 
the  Annual  Report. 

No  commenters  supported  the 
collection  of  this  data.  Employee 
contributions  to  fringe  benefits  were 
proposed  to  be  eliminated  because 
employee  contributions  come  out  of 
wages,  which  are  already  reported  by 
the  agencies.  Consequently,  the 
inclusion  of  employee  contributions 
would  result  in  double-counting.  In 
addition,  pension  plan  data  are  of 
limited  value  for  analysis  because  the 
data  involve  plan-specific  details. 

Action:  The  FTA  has  eliminated  Form 
332,  Pension  Plan  Questionnaire.  This 
change  is  consistent  with  the  comments 
on  the  minimal  value  of  pension  data 
and  general  support  for  simplifying 
reporting  and  reducing  the  number  of 
forms.  The  total  cost  of  pension  plans 
will  continue  to  be  included  within  the 
costs  of  fringe  benefits. 

F.  Non-Financial  Operating  Data 

The  Reporting  System  uses  several 
forms  to  collect  information  on  a  broad 
range  of  non-financial  characteristics  of 
transit  service,  including  maintenance 
of  vehicles,  fleet  inventories, 
infrastructure,  labor  resources,  safety, 
service  supplied,  and  ridership. 

Fleet  Inventory 

Prior  to  the  changes  in  this  rule,  the 
Reporting  System  recorded  several  types 
of  fleet  information  on  several  different 
forms.  Forms  003  and  004  contained  the 
number  and  type  of  vehicles  required 
and  available  to  meet  peak  or  maximum 
several  requirements  measured  at  the 
time  of  year  when  maximum  service 
occurs.  Forms  406  and  407  recorded  the 
number  of  vehicles  in  operation  during 
average  daily  time  periods.  Form  408 
measured  all  vehicles  in  the  total  fleet, 
including  vehicles  that  are  active, 
stored,  and  awaiting  sale.  In  the  NPRM, 
the  FTA  proposed  a  reduction  in  the 
number  of  reporting  forms  by 
consolidating  the  forms  used  to  report 
fleet  inventory  data.  Two  NPRM 
comments  encouraged  the  FTA  to 
eliminate  Forms  003  and  004.  These 
comments  agreed  with  the  FTA’s 
proposal  to  consolidate  the  information 
on  these  forms  with  Form  406, 407,  and 
408.  The  FTA  received  no  comments 
opposing  the  proposal. 

Action:  Consistent  with  numerous 
NPRM  responses  requesting  general 
simplification  of  reporting  and 
reduction  in  the  number  of  forms,  the 


FTA  eliminated  Forms  003  and  004  by 
incorporating  the  information  from 
those  forms  into  Forms  406  and  407. 

Service  Periods 

Time  periods  of  transit  service  for 
each  mode,  including  a.m.  and  p.m. 
peaks,  midday  and  hours  of  service  for 
weekdays,  Saturdays,  and  Sundays  were 
reported  on  Form  401.  These  data  were 
not  published  in  the  Annual  Report.  In 
the  NPRM,  the  FTA  proposed  to 
eliminate  Form  401  and  incorporate  this 
information  on  Forms  406  and  407.  The 
FTA  received  no  comments  opposing 
this  proposal  as  published. 

Action.  To  simplify  reporting  and  to 
reduce  the  number  of  forms,  the  FTA 
eliminated  Form  401.  Information  on 
service  period  schedules  is  incorporated 
onto  Forms  406  and  407. 

Service  Reliability — Roadcalls 

Data  on  roadcalls  for  mechanical 
failure  and  other  reasons  are  reported  on 
Form  402. 

The  FTA  considered  if  reports  of 
roadcalls  are  of  value,  if  definitions 
should  be  revised  to  make  the  data  more 
useful,  or  if  alternative  data  items 
should  be  substituted  to  measure 
reliability. 

Commentators  expressed 
dissatisfaction  with  the  approach  to 
reporting  roadcalls — Two  commenters 
proposed  elimination  of  roadcall 
information  from  Section  15  reporting, 
and  two  suggested  either  elimination  of 
roadcalls  or  development  of  standard 
definitions. 

Action:  Since  roadcalls  are  a  crucial 
aspect  of  performance,  the  FTa  has 
retained  the  definition  of  roadcalls.  The 
FTA  will  work  with  the  transit  industry 
to  develop  an  improved  measure  of 
reliability  for  future  inclusion  in  Section 
15. 

Transit  System  Employee  Counts 

Prior  to  this  rule,  system-wide  hours 
worked  were  categorized  by  different 
functions  on  Form  404.  For  simplicity, 
these  hours  were  divided  by  2080  and 
reported  as  full-time  equivalents;  there 
were  no  distinctions  between  labor  of 
full-and  part-time  employees.  The 
proposal  in  the  NPRM  to  report  annual 
work  hours  instead  of  annual 
equivalents  was  supported  in  one 
comment  and  opposed  in  another.  The 
NPRM  also  proposed  adding  a  check-off 
box  to  indicate  use  of  part-time 
operators,  and,  on  a  trial  basis, 
providing  the  option  of  indicating  the 
percentage  paid  hours  for  revenue 
vehicle  operations  provided  by  part- 
time  operators.  The  only  comment  on 
the  proposed  additional  information  on 
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part-time  employees  was  one  opposing 
required  reporting  of  this  information. 

Action.  The  FTA  has  modified  The 
Transit  System  Employee  Count 
Schedule  to  report  work  hour  instead  of 
equivalent  work  years.  This  change 
avoids  the  arbitrariness  of  the  previous 
definition  of  full-time  equivalent 
employees. 

Action:  The  FTA  has  added  a  check¬ 
off  box  to  Form  404  to  indicate  use  of 
part-time  employees  in  revenue  vehicle 
operators  and  other  categories.  In 
addition,  all  reporting  agencies  have  the 
option  of  indicating  the  paid  hours  for 
part-time  employees  for  all  labor 
classifications.  The  reporting  agency 
must  summarize  the  local  definition  of 
part-time  on  Form  005.  The  FTA 
believes  that  these  data  are  of  value  in 
assessments  of  the  effect  of  part-firne 
labor  on  performance,  including  on 
costs,  service,  and  safety. 

.  Action:  The  FTA  reduced  the  number 
of  labor  categories  from  ten  to  seven  to 
parallel  reduced  operating  expenses 
details  and  simplify  reporting. 

Service  Supplied  and  Consumed 

Service  supplied  (vehicle  miles  and 
vehicle  hours)  and  service  consumed 
(ridership)  information  is  reported  on 
Form  406  for  non-rail  modes  and  on 
Form  407  for  rail  modes.  Information 
includes  measures  of  the  quantity  of 
service  supplied,  including  vehicle 
miles  and  hours,  actual  and  scheduled 
vehicle  revenue  miles,  and  capacity 
miles;  and  unlinked  passenger  trips  and 
passenger  miles.  Some  items  on  these 
forms  were  reported  by  time-of-day 
(peak  and  base,  and  day  of  week 
averages). 

On  the  seven  NPRM  commenters 
supporting  simplified  service  consumed 
and  supplied  reporting,  two  were 
particularly  concerned  with  the 
complexity  of  time-of-day  reporting. 

Three  NPRM  commenters  supported 
eliminating  capacity  miles,  which  are 
determined  by  multiplying  seating  and 
standing  capacity  by  vehicle  revenue 
miles.  Capacity  miles  can  be  a  useful 
measure  of  service  supplied  in 
comparisons  between  agencies  with 
different  size  vehicles  operating  the 
same  or  different  modes.  One  NPRM 
commenter  supported  development  of 
new  measures  of  service  quality. 

Action:  To  reduce  the  reporting 
burden,  the  FTA  eliminated  required 
reporting  of  the  five  service  consumed 
and  supplied  measures  by  peak  and 
other  time-of-day  periods.  Reporting 
agencies  are  only  required  to  provide 
vehicles  in  operation  by  time  period, 
but  are  able  to  continue  reporting  the 
time-of-day  statistics  as  an  option.  The 
FTA  believes  that  this  reduced  level  of 


information  adequately  indicates  the 
peaking  characteristics  of  transit  supply 
and  demand  for  a  broad  range  of 
analyses,  including  for  regional  analysis 
of  transit  and  automobile  use  in  regions 
with  congestion  or  air  quality  problems. 

Action:  Although  the  FTA  has  not 
added  measures  of  service  quality,  it  has 
improved  access  to  reports  of  actual  and 
scheduled  vehicle  revenue  miles,  which 
were  reported  prior  to  this  rule. 
Scheduled  vehicle  revenue  miles  were 
previously  available  only  on  tape. 
Comparisons  of  actual  and  scheduled 
vehicle  revenue  miles  can  provide  a 
measure  of  one  aspect  of  service 
reliability. 

Action:  The  FTA  eliminated  the 
reporting  of  capacity  miles.  This  can  be 
a  valuable  measure  of  service  supplied, 
but  inconsistencies  in  local  policies  on 
seating  and  standing,  and  different  seat 
configurations  created  inconsistencies 
between  reporting  agencies  and 
encouraged  biased  comparisons. 

VI.  Bibliography 

Reference  documents  for  the  Uniform 
System  of  Accounts  and  Records  and 
Reporting  System  are  as  follows: 

Reporting  Manual  For  the  1992  Section  15 
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Administration  April  1992. 
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edition),  Federal  Transit  Administration. 
Circular  2710.1A,  Sampling  Procedures  for 
Obtaining  Fixed  Route  Bus  Operating  Data 
Required  Under  the  Section  15  Reporting 
System,  July  1988. 

Circular  2710.2A,  Sampling  Procedures  for 
Obtaining  Demand  Responsive  Bus  System 
Operating  Data  Required  Under  the  Section 
15  Reporting  System,  July  1988. 

Circular  2710.4A,  Revenue  Based  Sampling 
Procedures  for  Obtaining  Fixed  Route  Bus 
Operating  Data  Required  Under  the  Section 
15  Reporting  System,  July  1988. 

Transit  Profiles — The  Thirty  Largest  Agencies 
for  the  1990  Section  15  Report  Year, 

Federal  Transit  Administration,  November 
1991. 

Transit  Profiles — Agencies  in  Urbanized 
Areas  Exceeding  200,000  Population  for 
the  1990  Section  15  Report  Year,  Federal 
Transit  Administration,  November  1991. 
Transit  Profiles — Agencies  in  Urbanized 
Areas  with  a  Population  of  Less  Than 
200,000  for  the  1990  Section  15  Report 
Year,  Federal  Transit  Administration, 
November  1991. 

Data  Tables  for  the  1990  Section  15  Report 
Year,  Federal  Transit  Administration, 
December  1991. 

Data  User’s  Guide  to  the  FTA  Section  15 
Reporting  System,  Research  and  Special 
Programs  Administration/John  A.  Volpe 
National  Transportation  Systems  Center, 
June  1, 1989. 

VII.  Appendix 

Attached  to  Part  630  is  Appendix  A, 
which  explains  the  overall  structure  of 


the  Section  15  Uniform  System  of 
Accounts  and  Records  and  Reporting 
System.  This  Appendix  provides  a 
general  overview  of  the  Systems.  It  is 
important  to  emphasize  that  in  the 
actual  preparation  of  a  report,  reporting 
agencies  must  use  part  630,  the 
Reporting  Manual,  and  any  other 
materials  provided  by  the  FTA.  The 
Appendix  describes  the  level  of 
reporting  and  recordkeeping  used  in  the 
Reporting  and  the  Accounts  and 
Records  Systems,  and  the  use  and 
structure  of  the  Systems. 

VDI.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  it  is  not  a  major  rule.  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  This 
regulation  is  not  significant  under  the 
Department’s  Regulatory  Policies  and 
Procedures.  The  FTA  finds  that  the 
economic  impact  of  this  regulation  is  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354,  the  FTA  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Act.  To  the  extent  the 
new  regulation  will  be  more  easily 
understood  and  will  more  clearly  state 
the  basic  reporting  procedures,  it  may 
save  small  entities  time  in  determining 
their  rights  and  responsibilities. 

C.  Environmental  Impacts 

This  final  regulation  would  not 
adversely  affect  the  environment. 

D.  Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  the  present  rule  are 
subject  to  the  Paperwork  Reduction  Act, 
Public  Law  96-511,  44  U.S.C.  chapter 
35,  and  have  been  approved  by  the 
Office  of  Management  and  Budget  as 
number  2132-0008. 

List  of  Subjects  in  49  CFR  Part  630 

Mass  transportation,  Reporting  and 
recordkeeping  requirements,  Uniform 
System  of  Accounts. 

Accordingly,  for  the  reasons  stated 
above,  the  FTA  revises  49  CFR  part  630 
as  follows: 
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PART  630— UNIFORM  SYSTEM  OF 
ACCOUNTS  AND  RECORDS  AND 
REPORTING  SYSTEM 

Sec. 

630.1  Purpose. 

630.2  Scope. 

630.3  Definitions. 

630.4  Requirements. 

630.5  Failure  to  report  data. 

630.6  Late  and  incomplete  reports. 

630.7  Failure  to  respond  to  questions. 

630.8  Questionable  data  items. 

630.9  Notice  of  FTA  Action. 

630.10  Waiver  of  reporting  requirements. 

630.11  Data  adjustments. 

630.12  Display  of  OMB  control  numbers. 

Appendix  to  Part  630 — Overview  and 
Explanation  of  the  Urban  Mass 
Transportation  Industry  Uniform 
System  of  Accounts  and  Records  and 
Reporting  System 

Authority:  Sec.  Ill,  Pub.  L  93-503,  88 
Stat.  1573  (49  U.S.C.  1611);  Secs.  303(a)  and 
304(c),  Public  Law  97-424,  96  Stat.  2141  (49 
U.S.C.  1607);  and  49  CFR  1.51. 

$630.1  Purpose. 

The  purpose  of  this  part  is  to 
prescribe  requirements  and  procedures 
necessary  for  compliance  with  the 
Uniform  System  of  Accounts  and 
Records  and  Reporting  System 
mandated  by  section  15  of  the  Federal 
Transit  Act,  as  amended,  49  U.S.C. 

1611,  and  to  set  forth  the  procedures  for 
addressing  a  reporting  agency’s  failure 
to  comply  with  these  requirements. 

$630.2  Scope. 

This  part  applies  to  all  applicants  and 
beneficiaries  of  Federal  financial 
assistance  under  section  9  of  the  Federal 
Transit  Act,  as  amended  (49  U.S.C. 
1607a). 

$630.3  Definitions. 

(a)  Except  as  otherwise  provided, 
terms  defined  in  the  Federal  Transit 
Act,  as  amended  (49  U.S.C.  1601  et 
seq),  are  used  in  this  part  as  so  defined. 

(b)  Terms  defined  in  the  current 
editions  of  the  Urban  Mass 
Transportation  Industry  Uniform 
System  of  Accounts  and  Records  and 
the  annual  Reporting  Manual,  are  used 
in  this  part  as  so  defined. 

(c)  For  purposes  of  this  part: 
Administrator  means  the  Federal 

Transit  Administrator  or  the 
Administrator’s  designee. 

Applicant  means  an  applicant  for 
assistance  under  section  9  of  the  Federal 
Transit  Act,  as  amended. 

Assistance  means  Federal  financial 
assistance  for  the  acquisition, 
construction,  or  operation  of  public 
mass  transportation  services. 

Beneficiary  means  any  organization 
operating  and  delivering  urban  transit 


services  that  directly  receives  benefits 
from  assistance  under  section  9  of  the 
Federal  Transit  Act,  as  amended, 

Chief  Executive  Officer  (CEO)  means 
the  principal  executive  in  charge  of  and 
responsible  for  the  reporting  agency. 

Current  edition  of  tne  Urban  Mass 
Transportation  Industry  Uniform 
System  of  Accounts  and  Records  and 
the  Reporting  Manual  means  the  most 
recently  issued  edition  of  the  reference 
documents. 

Days  mean  calendar  days. 

The  Federal  Transit  Act  means  the 
Federal  Transit  Act,  as  amended  (49 
U.S.C.  1601a  et  seq.) 

Mass  Transportation  Agency  or  transit 
agency  means  an  agency  authorized  to 
transport  people  by  bus,  rail,  or  other 
conveyance,  either  publicly  or  privately 
owned,  and  which  provides  to  the 
public  general  or  special  service  (but  not 
including  school,  charter,  or  sightseeing 
service)  on  a  regular  and  continuing, 
scheduled  or  unscheduled,  basis. 

Transit  agencies  are  classified  according 
to  the  mode  of  transit  service  operated. 

A  multi-mode  transit  agency  operates 
two  or  more  modes,  which  are  defined 
in  the  current  editions  of  the  Urban 
Mass  Transportation  Industry  Uniform 
System  of  Accounts  and  Records  and 
the  Reporting  Manual. 

Reference  Document(s)  means  the 
current  editions  of  the  Urban  Mass 
Transportation  Industry  Uniform 
System  of  Accounts  and  Records,  and 
the  Reporting  Manual.  These  documents 
are  subject  to  periodic  revision. 
Beneficiaries  and  applicants  are 
responsible  for  using  the  current 
editions  of  the  reference  documents. 

Reporting  agency  means  the  agency 
required  to  submit  a  report  under 
section  15. 

$630.4  Requirements. 

(a)  Uniform  system  of  accounts  and 
records.  Each  applicant  for  and  direct 
beneficiary  of  Federal  financial 
assistance  under  section  9  of  the  Federal 
Transit  Act  must  comply  with  the 
applicab.e  requirements  of  the  section 
15  Uniform  System  of  Accounts  and 
Records,  as  set  forth  in  the  current 
edition  of  the  "Urban  Mass 
Transportation  Industry  Uniform 
System  of  Accounts  and  Records”;  the 
"Reporting  Manual”;  Circulars;  and 
other  reference  documentation. 

(b)  Reporting  system.  Each  applicant 
for,  and  direct beneficiary  of,  Federal 
financial  assistance  under  section  9  of 
the  Federal  Transit  Act  must  comply 
with  the  applicable  requirements  of  the 
section  15  Reporting  System,  as  set  forth 
in  the  current  edition  of  the  “Urban 
Mass  Transportation  Industry  Uniform 
System  of  Accounts  and  Records”;  the 


“Reporting  Manual”;  Circulars;  and 
other  reference  documentation. 

(c)  Copies.  Copies  of  these  referenced 
documents  are  available  from  the 
Federal  Transit  Administration,  Office 
of  Grants  Management,  Audit  Review 
and  Analysis  Division,  P.O.  Box  61126, 
Washington,  DC  20039-1126.  These 
reference  documents  are  subject  to 
periodic  revision.  Revisions  of  these 
documents  will  be  mailed  to  all  persons 
required  to  comply  and  a  notice  of  any 
significant  changes  in  these  reference 
documents  will  be  published  in  Federal 
Register. 

$  630.5  Failure  to  Report  Data. 

Failure  to  report  data  in  accordance 
with  this  part  will  result  in  the  reporting 
agency  being  ineligible  to  receive  any 
section  9  grants  directly  or  indirectly 
(e.g.,  a  public  agency  receiving  The  FTA 
funds  through  another  public  agency 
rather  than  directly  from  the  FTA).  This 
ineligibility  applies  to  all  reporting 
agencies  without  regard  to  the  size  of 
the  urbanized  area  served  by  the 
reporting  agency. 

$  630.6  Late  and  Incomplete  Reports. 

(a)  Late  reports.  Each  reporting  agency 
shall  ensure  that  its  report  is  received  by 
the  FTA  on  due  dates  prescribed  in  the 
annual  Reporting  Manual.  A  reporting 
agency  may  request  an  extension  of  30 
days  after  the  due  date.  The  FTA  will 
treat  a  failure  to  submit  the  required 
report  by  the  due  date  as  failure  to 
report  data  under  $  630.05. 

(b)  Incomplete  reports.  The  FTA  will 
treat  any  report  or  submission  which 
does  not  contain  all  the  necessary 
reporting  forms,  data,  or  certifications 
for  services  directly  operated  by  the 
reporting  agency  in  substantial 
conformance  with  the  definitions, 
procedures,  and  format  requirements  set 
out  in  the  section  15  Uniform  System  of 
Accounts  and  Records  and  Reporting 
System  as  failure  to  report  data  under 

§  630.05.  The  FTA  will  treat  the 
submission  of  a  report  with  incomplete 
data  or  missing  forms  for  services 
provided  under  contract  to  the  reporting 
agency  by  private  or  public  carriers  as 
failure  to  report  data  under  §  630.05 
provided  that  the  reporting  agency  has 
exhausted  all  possibilities  for  obtaining 
this  information. 

$  630.7  Failure  to  Respond  to  Questions. 

The  FTA  will  review  each  section  15 
report  to  verify  the  reasonableness  of  the 
data  submitted.  If  any  of  the  data  do  not 
appear  reasonable,  the  FTA  will  notify 
the  reporting  agency  of  this  fact  and 
request  written  justification  to 
document  the  accuracy  of  the 
questioned  data.  Failure  of  a  reporting 
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agency  to  make  a  good  faith  written 
response  to  this  request  will  be  heated 
under  §630.5  as  failure  to  report  data. 

§6 MM  Questionable  Data  Items. 

The  FTA  may  enter  a  zero  or  adjust 
any  questionable  data  item(s)  in  a 
reporting  agency’s  section  15  report 
used  in  computing  the  section  9 
apportionment.  These  adjustments  may 
be  mafia  if  any  data  appear  inarm  rata 
or  have  not  been  collected  and  reported 
in  accordance  with  the  FTA’s 
definitions  and/or  confidence  and 
precision  levels,  at  if  there  is  lack  of 
adequate  documentation  or  a  reliable 
recordkeeping  system. 

§630.9  Nedee  of  FTA  Action. 

Before  taking  final  action  under 
§630.5,  §630.6,  §630.7  or  §630.8,  the 
FTA  will  transmit  a  written  request  to 
the  reporting  agencies  to  provide  the 
necessary  information  within  a 
specified  reasonable  period  of  time.  The 
FTA  will  advise  the  reporting  agency  of 
its  final  decision  in  this  regard. 

§630.10  Waiver  d  Reporting 
Requirements. 

Waivers  of  one  or  more  sections  of  the 
reporting  requirements  may  be  granted 
at  the  discretion  of  the  Administrator  on 
a' written  showing  that  the  party  seeking 
the  waiver  cannot  furnish  tne  required 
data  without  unreasonable  expense  and 
inconvenience.  Each  waiver  will  be  for 
a  specified  period  of  time. 

§630.11  Data  Adjustments. 

Errors  in  the  data  used  in  making  five 
apportionment  maybe  discovered  after 
any  particular  year’s  apportionment  is 
completed.  If  so,  the  FTA  shall  make 
adjustments  to  correct  these  errors  in  a 
subsequent  year’s  apportionment  to  the 
extent  feasible. 

§630.12  Display  of  OMB  Control  Numbers. 

All  of  the  information  collection 
requests  in  this  part  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  2132- 
0008. 

Appendix  A  to  Part  630 — Overview  and 
Explanation  of  the  Urban  Mass 
Transportation  Industry  Uniform  System  of 
Accounts  and  Records  and  Reporting  System 

A.  Introduction 

Section  15  of  the  Federal  Transit  Act,  as 
amended,  provides  for  establishment  of  two 
information-gathering  analytic  systems:  A 
Uniform  System  of  Accounts  and  Records, 
and  a  Reporting  System  for  the  collection  and 
dissemination  of  public  mass  transportation 
financial  and  operating  data  by  uniform 
categories.  The  purpose  of  these  two  Systems 
is  to  provide  information  on  which  to  base 
public  transportation  planning  and  public 
sector  investment  decisions.  The  section  15 


syWsm  is  administered  by  the  Federal  Transit 
Administration  (FTA). 

The  Unifaan  System  of  Accounts  and 
Records  consists  at 

•  Varicos  categories  of  accounts  and 
records  for  classifying  financial  and 
operating  data; 

•  Precise  definitions  as  to  what  data 
elements  are  to  he  included  in  these 
categories;  and 

•  Definitions  of  practices  for  systematic 
colloection  and  recording  of  such 
information. 

•  While  a  specific  accounting  system  is 
recommended  1  for  this  recordkeeping,  His 
possible  to  make  a  translation  from  most 
existing  accounting  systems  to  comply  with 
the  Section  75  Reporting  System,  which 
consists  of  forms  and  procedures: 

•  For  transmitting  data  from  transit 
agencies  to  the  FTA; 

•  For  editing  and  storing  the  data;  and 

•  For  the  FTA  to  report  information  to 
various  groups. 

Under  the  terms  of  section  15  of  the 
Federal  Transit  Act,  as  amended,  all 
applicants  for,  and  beneficiaries  of,  Federal 
assistance  under  section  9  of  the  Act  (under 
the  formula  grant  programs)  must  comply 
with  the  Reporting  System  and  the  Uniform 
System  of  Accounts  and  Records  in  order  to 
be  eligible  for  Federal  grants.  It  should  be 
noted  that  separate  and  complete  Section  15 
reports  must  be  submitted  by  or  for  each 
purchased  transportation  service  provider 
that  operates  100  or  more  revenue  vehicles 
for  the  purchased  service  during  the 
maximum  service  period. 

B.  Purpose  of  This  Appendix 
This  appendix  presents  a  general 

introduction  to  the  structure  and  operation  of 
the  two  Systems.  It  is  not  a  detailed  set  of 
instructions  for  completion  of  a  Section  15 
report  or  establishment  of  a  System  of 
Accounts  and  Records.  Persons  in  need  of 
more  information  should  refer  to  the  current 
editions  of  the  Urban  Mass  Transportation 
Industry  Uniform  System  of  Accounts  and 
Records  and  the  Reporting  Manual,  available 
from:  Federal  Transit  Administration,  Audit 
Review  and  Analysis  Division,  Office  of 
Capital  and  Formula  Assistance,  P.O.  Bax 
61126,  Washington,  DC  20039-1126. 

The  FTA  periodically  updates  these 
reference  documents  or  supplements  them  to 
revise  or  clarify  section  15  definitions, 
reporting  forms  and  instructions.  Section 
630.4  makes  clear  that  reporting  agencies 
must  use  the  mast  recent  edition  of  reference 
documents  and  reporting  forms  to  comply 
with  the  section  15  requirements.  The  FTA 
therefore  encourages  local  officials  to  check 
with  the  FTA  before  completing  a  Section  15 
report  to  avoid  unnecessary  efforts  and 
delays. 

C.  Special  (Reduced)  Reporting  Requirements 
Certain  information  collection  and 

recording  requirements  were  tailored  to 
accommodate  the  unique  characteristics  of 
certain  transportation  modes.  Reduced 
requirements  were  permitted  during  limited 
time  periods  to  ease  transition  to  complete 
reporting  for  these  modes.  Reduced  reporting 
requirements  for  commuter  rail  systems  and 


vanpool  services  ended  hi  fire  1987  report 
year.  In  addition,  the  reduced  reporting 
requirements  for  private  subscription  and 
private  noncontract  conventional  bus  service 
is  eliminated  for  the  1982  report  year. 

D.  A  Singh  Required  Level  of  Section  15 
Reporting  end  Recordkeeping 

The  FTA  has  developed  a  single  required 
reporting  format  for  use  by  all  transit 
agencies.  The  single  required  level 
accommodates  variations  in  size,  local  laws, 
and  modes  of  transport 
The  Uniform  Systems  also  contain  a 
limited  amount  of  additional  more  detailed 
financial  and  operational  data  that  can  be 
submitted  at  the  reporting  agency’s  option. 
Because  the  optional  subcategories  of  data 
can  be  aggregated  to  the  required  level,  these 
subcategories  define  the  more  aggregated 
data.  The  definitions  for  data  reported  at  the 
required  level  are  consistent  with,  and 
summarized  from,  those  for  the  more  detailed 
optional  data. 

E.  The  Uniform  System  of  Accounts  and 
Records 

The  Uniform  System  of  Accounts  and 
Records  (USOA)  consists  of  a  financial 
accounting  and  operational  recordkeeping 
system  designed  for  mass  transportation 
managers  and  planners.  Its  uniformity 
permits  more  thorough  and  accurate 
comparisons  and  analyses  of  different  transit 
agencies’  operating  costs  and  efficiencies 
than  if  each  had  a  unique  recordkeeping  and 
accounting  system.  The  System  establishes 
various  categories  of  accounts  and  records  far 
classify^  mass  transportation  operating  and 
financial  data,  and  includes  precise 
definitions  of  transportation  terminology  to 
ensure  that  all  users  share  a  common 
understanding  of  how  to  use  and  interpret 
the  collected  date. 

(1)  Use  of  the  Accounts  and  Records  System 
Beneficiaries  of,  and  applicants  for,  Federal 
assistance  are  not  required  to  use  the 
Uniform  System  of  Accounts  and  Records  in 
keeping  their  own  records.  If  an  applicant  or 
beneficiary  chooses  not  to  use  the  System, 
however,  it  must  nevertheless  be  able  to 
translate  its  accounts  and  records  system  to 
the  accounts  prescribed  in  the  System.  The 
accounting  system  that  the  reporting  agency 
uses  must  permit  preparation  of  financial  and 
operating  date  that  conform  to  the  Uniform 
System  directly  from  its  records  at  the  end 
of  the  fiscal  year,  and  must  be  consistent 
with  the  following: 

(i)  The  data  must  have  been  developed 
using  the  accrual  method  of  accounting. 
Those  transit  systems  that  use  cash-basis 
accounting,  in  whole  or  in  part,  must  make 
work  sheet  adjustments  in  their  account 
bocks  to  record  the  data  on  the  accrual  basis. 

(ii)  Reporting  agencies  must  follow  or  be 
able  to  directly  translate  their  system  to  the 
accounting  treatment  specified  in  the 
publication  “Uniform  System  of  Accounts 
and  Records.” 

(iii)  The  reporting  agency’s  accounting 
categories  (chart  of  accounts)  must  be 
correctly  related,  using  a  clear  audit  trail,  to 
the  accounting  categories  prescribed  in  the 
Uniform  System  of  Accounts  and  Records. 
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(2)  General  Structure  of  Uniform  System  of 
Accounts  and  Records 

In  the  Section  15  Uniform  System  of 
Accounts  and  Records,  operating  expenses 
incurred  by  the  transit  system  are  classified 
by  transit  mode.  The  FTA  developed  expense 
classifications  in  two  dimensions  for 
uniformity  and  to  enhance  the  usefulness  of 
the  data  collected  under  section  15.  The 
classifications  are  typical  of  those  of  most 
transit  accounting  systems.  The  two 
dimensions  are: 

(i)  The  type  of  expenditure  (expense  object 
class);  and 

(ii)  The  function  or  activity  performed. 

Operating  expenses  can  be  identified  either 

in  function  or  object  class  categories,  or 
cross-classified,  allowing  identification  using 
both  categories.  The  Uniform  System  also 
categorizes  expenditures  by  four  basic 
functions  submitted  by  all  reporting  agencies. 
A  limited  number  of  additional  details  are 
optional.  All  reporting  agencies  are  required 
to  use  a  single  set  of  object  class  categories. 

The  Uniform  System  has  a  single  set  of 
revenue  object  classes  to  be  used  by  all 
reporting  agencies,  and  provides  a  limited 
number  of  additional  details  that  are 
optional. 

The  Uniform  System  provides  a 
classification  for  sources  and  uses  of  capital 
to  be  submitted  by  all  reporting  agencies. 
These  classifications  replace  capital 
information  previously  required  on  the 
balance  sheet  and  capital  subsidiary 
schedule. 

The  Uniform  System  of  Accounts  and 
Records  also  includes  collecting  and 
recording  of  certain  operating  data  elements. 

Details  and  definitions  of  the  expense 
object  classes,  functions,  revenue  object 
classes,  sources  and  uses  of  capital,  and 
operating  data  elements  are  contained  in  the 
current  edition  of  the  "Reporting  Manual,” 
which  is  updated  annually,  and  the  USOA 
reference  documents. 

F.  The  Reporting  System 

(1)  The  Section  15  Reporting  System 
consists  of  forms  and  procedures  for 
transmitting  data  from  transit  agencies  to  the 
FTA.  All  beneficiaries  of  Federal  financial 
assistance  must  submit  the  required  forms 
and  information  in  order  to  allow  the  FTA  to: 
(1)  Store  and  generate  information  on  the 
Nation’s  mass  transportation  systems;  and  (2) 
calculate  apportionment  allocations  for  the 
section  9  formula  grant  program  (for 
urbanized  areas  of  200,000  or  more 
inhabitants).  Agencies  submitting  Section  15 
reports  may  only  submit  data  for  transit 
services  which  they  directly  operate  and 
purchase  under  contract  from  public  agencies 
and/or  private  carriers. 


Separate  and  complete  Section  15  reports 
must  be  submitted  by  or  for  each  purchased 
transportation  service  provider  that  operates 
100  or  more  revenue  vehicles  for  the 
purchased  service  during  the  maximum 
service  period.  The  reporting  requirements 
include  the  following  major  segments,  which 
are  based  on  information  assembled  through 
the  Uniform  System  of  Accounts  and 
Records: 

1.  Capital  report. 

2.  Revenue  report. 

3.  Expense  report. 

4.  Nonfinancial  operating  data  reports. 

5.  Miscellaneous  auxiliary  questionnaires 
and  subsidiary  schedules. 

6.  Data  declarations. 

(2)  The  Section  15  Reporting  System 
includes  two  data  declarations. 

(a)  The  Chief  Executive  Officer  (CEO) 
Certification. 

The  CEO  of  each  reporting  agency  is 
required  to  submit  a  certification  with  each 
annual  Section  15  report.  The  certification 
must  attest: 

•  To  the  accuracy  of  all  data  contained  in 
the  Section  15  report; 

•  That  all  data  submitted  in  the  Section  15 
report  are  in  accord  with  Section  15 
definitions; 

•  If  applicable,  that  the  reporting  agency’s 
accounting  system  used  to  derive  all  data 
submitted  in  the  Section  15  report  is  the 
section  15  Uniform  System  of  Accounts  and 
Records  and  that  a  Section  15  report  using 
this  system  was  certified  by  an  independent 
auditor  in  a  previous  report  year; 

•  If  applicable,  the  fact  that  the  reporting 
agency’s  internal  accounting  system  is  other 
than  the  Uniform  System  of  Accounts  and 
Records,  and  that  its:  (i)  accounting  system 
uses  the  accrual  basis  of  accounting,  (ii) 
accounting  system  is  directly  translated, 
using  a  clear  audit  trail,  to  the  accounting 
treatment  and  categories  specified  by  the 
section  15  Uniform  System  of  Accounts  and 
Records,  and  (iii)  accounting  system  and 
direct  translation  to  the  Uniform  System  of 
Accounts  and  Records  are  the  same  as  those 
certified  by  an  independent  auditor  in  a 
previous  reporting  year;  and 

•  That  a  100%  count  of  passenger  mile 
data  was  conducted  or  that  the  sampling 
method  used  to  collect  passenger  mile  data 
for  each  mode/type  of  service  meets  the  FTA 
requirements. 

(b)  Auditor  Statement  on  Section  15 
Financial  Data  Reporting  Forms  and  Section 
9  Data. 

Reporting  agencies  must  submit  with  their 
Section  15  report  a  statement  signed  by  an 
independent  public  accountant  or  other 
responsible  independent  entity  such  as  a 
state  audit  agency.  This  statement  must 
express  an  opinion  on  whether  the  financial 


data  reporting  forms  in  the  Section  15  report 
present  fairly,  in  all  material  respects,  the 
information  required  to  be  set  forth  therein 
in  accordance  with  the  Uniform  System  of 
Accounts  and  Records.  The  statement  shall 
also  indicate  whether  any  of  the  reporting 
forms  or  data  elements  do  not  conform  to  the 
section  15  requirements,  and  describe  the 
discrepancies.  The  statement  must  consider 
both  required  and  optional  data  entries. 

Each  agency  is  required  to  file  an  Auditor 
Statement  unless  it  received  a  written  waiver 
from  the  FTA.  The  criteria  in  either 
Condition  1  or  Condition  II  for  granting  a 
financial  data  waiver  are: 

Condition  I.  The  reporting  agency  (1)  has 
adopted  the  Industry  Uniform  System  of 
Accounts  and  Records  (USOA)  and  (2)  has 
previously  submitted  a  Section  15  report  that 
was  compiled  using  the  USOA  and  was 
reviewed  by  an  independent  auditor;  or 

Condition  Ii.  The  reporting  agency  (1)  uses 
an  internal  accounting  system  other  than  the 
accounting  system  prescribed  by  the  USOA, 
(2)  uses  the  accrual  basis  of  accounting,  (3) 
directly  translates  the  system  and  accounting 
categories,  using  a  clear  audit  trail,  to  the 
accounting  treatment  and  categories  specified 
by  the  USOA,  and  (4)  has  previously 
submitted  a  Section  15  report  that  was 
compiled  using  the  same  internal  accounting 
system  and  translation  to  the  USOA  and  was 
reviewed  by  an  independent  auditor. 

For  agencies  that  have  received  a  waiver, 
the  CEO  annual  Certification  must  verify  that 
the  financial  data  meet  one  of  the  above  two 
conditions. 

Additionally,  all  reporting  agencies  that  are 
in  or  serve  urbanized  areas  with  populations 
of  200,000  or  more  and  whose  report  covers 
100  or  more  vehicles  in  annual  maximum 
service  across  all  modes  and  types  of  service 
must  have  an  independent  auditor  review  all 
section  15  data  used  in  the  section  9  formula 
allocation.  The  statement  should  discuss,  by 
mode  and  type  of  service:  directional  route 
miles,  vehicle  revenue  miles,  passenger 
miles,  and  operating  cost,  and  include  both 
directly  operated  and  purchased  service.  The 
independent,  certified  public  accountant 
shall  perform  the  verification  in  accordance 
with  the  “Statements  on  Standards  for 
Attestation  Engagements”  issued  by  the 
American  Institute  of  Certified  Public 
Accountants.  The  specific  procedures  to  be 
reviewed  are  described  in  the  most  recent 
Section  15  Reporting  Manual. 

Issued  on:  January  12, 1993. 

Roland  J.  Mross, 

Deputy  Administrator. 

(FR  Doc.  93-1061  Filed  1-14-93;  8:45  am] 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 


The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1}  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order.  njjK]{BWi 
If 8  Easy! 

Td  fax  your  orders  (202)  512-2250 


□  YES  ,  please  send  me  the  following: 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


Please  Choose  Method  of  Payment: 

CH  Check  Payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account  1  I  1  1  1  I  1  l~f 
d]  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


Thank  you  for 
your  order! 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Purchase  Order  No.) 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 


After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE  — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R. 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 
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Order  now 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  “reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form  M 

Order  processing  code:  Charge  your  order. 

*  6661  /f’s  Easy! 

□  YES  ,  please  send  me  the  following:  Tb  fax  your  orders  (202)-512-2250 


_ copies  of  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-00018-5  at  $32j00  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Persona)  Name) 


(Additional  address/attention  line) 


(Please  type  or  prim) 


(Street  address) 

(City,  State,  ZIP  Code) 

(Daytime  phone  including  area  code) 

(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  lo  other  mailers?  [HI  1  ) 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 


□  GPO  Deposit  Account  □ 

□  VISA  or  MasterCard  Account 


!-□ 


|  |  |  (Credit  card  expiration  date)  Thank  you  for 

your  order! 

(Authorizing  Signature)  02/91) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


